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The  following  Judges  composed  the  Courts  from  the  Pall 
Terms  of  1910  to  the  Pall  Terms  of  1911,  the  period  embraced 
in  this  Volume : 

Hon.  Charles  M.  Curtis,  Chancellor,  appointed  June  15, 
1909. 

Hon.  Jambs  Pbnnbwill,  Associate  Judge,  appointed  Chief 
Justice,  June  15,  1909. 

Hon.  William  H.  Botcb,  Associate  Judge,  re-appointed 
June  15,  1909. 

Hon.  Henry  C.  Conrad,  Associate  Judge,  appointed  June 
15,  1909. 

Hon.  Victor  B.  Woollbt,  Associate  Judge,  appointed  June 
15,  1909. 

Hon.  Daniel  O.  Hastings,  Associate  Judge,  appointed  June 
15,  1909;  resigned  January  17,  1911. 

Hon.  Herbert  L.  Rice,  Associate  Judge,  appointed  March 
1,  1911,  succeeding  Hon.  DaniblO.  Hastings. 


Andrew  C.  Gray,  Esq.,  Attorney  General,  assumed  office 
the  first  Tuesday  in  January,  1909,  succeeding  Robert  H.  Rich- 
ards, Esq. 

Josiah  O.  Wolcott,  Esq.,  Deputy  Attorney  General  for  New 
Castle  County. 

Wm.  Watson  Harrington,  Esq.,  Deputy  Attorney  General 
for  Kent  County. 

Frank  M.  Jones,  Esq.,  Deputy  Attorney  General  for  Sussex 

County- 


NOTE. 

The  explanatory  note  in  1  Boyce  (Del.)  gives  the  number  of 
volumes  of  the  Delaware  Reports,  the  names  of  the  official  report- 
ers, and  the  proper  method  of  citing  the  cases. 

By  the  courtesy  of  West  Publishing  Company,  the  syllabi  in 
this  volume  are  the  same  as  those  to  the  Delaware  cases  in  the 
Atlantic  Reporter. 
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Hattie  Eliason  vs.  Lillib  C.  Draper. 

1.  Husband  and  Wife — Alienation  of  Affections — Rights  of  Wife — 
Remedies. 

Since  at  common  law  a  married  woman  could  not  maintain  an  action  in 
tort  without  joining  her  husband,  and  the  husband  was  not  permitted  to  join 
his  wife  in  an  action  for  a  tort  in  which  he  participated  or  for  which  he  was 
partly  responsible,  a  wife,  though  injured  by  the  alienation  of  the  affections  of 
ner  husband  by  another  woman,  had  no  remedy  therefor.    . 

2.  Husband  and  Wife — Right  to  Consortium  of  Husband. 

The  right  to  the  consortium  of  the  husband  was  recognized  at  common  law 
as  a  right  inherent  in  the  wife,  though  not  then  enforceable  in  an  action  at  law. 

3.  Husband  and  Wife — Alienation  of  Affections — Wife's  Right  to 
Sub. 

14  Del.  Laws,  c.  80,  amended  by  17  Del.  Laws,  c.  611.  (Rev.  Code  1852, 
amended  to  1893,  p.  600,  c.  76),  provides  that  a  married  woman,  while  living 
apart  from  her  husband,  may  sue  in  her  own  name  and  for  her  own  use  for  per- 
sonal wrongs,  torts,  or  private  injuries.  Held,  that  a  married  woman,  living 
apart  from  her  husband,  and  without  joining  him,  was  entitled  under  such  act 
to  sue  another  married  woman,  living  apart  from  her  husband,  and  without 
joining  defendant's  husband,  for  defendant's  alienation  of  the  affections  of 
plaintiff's  husband. 

4.  Husband  and  Wife — Alienation  of  Affections — Right  to  Sue — 
"Property  Right." 

Since  a  married  woman's  right  to  the  affections  of  her  husband  is  a  "prop- 
erty right,"  and  the  loss  thereof  constitutes  an  injury  to  the  consortium,  a 
married  woman,  though  living  with  her  husband,  may,  without  joining  her  hus- 
band, sue  another  married  woman  for  alienating  the  affections  of  plaintiff's 
husband,  under  14  Del.  Laws,  c.  550,  providing  that  any  married  woman  may 
prosecute  and  defend  suits  at  law  for  the  preservation  and  protection  of  her 
property  as  if  unmarried. 

(September  21,  1910.) 
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Demurrer — Opinion. 

Judges  Conrad  and  Woolley  sitting. 

Philip  Q.  Churchman  and  Philip  L.  Garrett  for  plaintiff. 

Rodney  and  Rodney  for  defendant. 

Superior  Court  in  and  for  New  Castle  County. 

Action  on  thb  Case  (No.  9,  January  Term,  1910),  by  Hattie 
Eliason  against  Lillie  C.  Draper  for  alienation  of  the  affections  of 
plaintiff's  husband.  Both  the  plaintiff  and  the  defendant  were 
married  women  living  apart  from  their  husbands.  And  the 
action  was  brought  as  above  without  the  joinder  of  their  husbands. 
The  defendant  demurred  generally  to  the  declaration.  The 
demurrer  was  over-ruled. 

(Same  case  on  motion  for  a  bill  of  particulars  before  filing 
pleas,  post  64.) 

Woolley,  J.,  delivering  the  opinion  of  the  court : 

This  is  an  action  instituted  by  a  married  woman,  living 
apart  from  her  husband,  against  a  married  woman  living  apart  from 
her  husband,  without  the  joinder  of  their  respective  husbands  as 
parties,  wherein  the  plaintiff  seeks  to  recover  damages  from  the 
defendant  for  enticing  away  her  husband  and  alienating  from  her 
his  affection,  and  thereby  depriving  her  of  his  comfort,  fellowship, 
aid  and  assistance. 

In  support  of  her  remedy,  the  plaintiff  counts  upon  a  statute 
enacted  in  1871,  which  provides, 

4 'That  money  or  other  property  held  or  acquired  by  a  married 
woman,  living  separate  from  and  not  supported  by  her  husband, 
*  *  *,  shall  not  be  deemed  his  property  or  taken  for  his  debts  so 
long  as  they  shall  live  separate  and  he  fail  to  support  her  in  whole 
or  in  part ;  but  such  property  may  be  taken  for  debts  and  liabilities 
contracted  or  incurred  by  such  married  woman  whilst  so  living 
apart  from  her  husband,  and  for  the  recovery  thereof  she  may, 
whilst  her  separation  continues,  be  sued  as  a  single  woman,  and 
may  sue  in  her  own  name  and  for  her  own  use  for  debt  contracted 
and  liabilities  incurred  to  her,  (or  for  the  redress  of  her  personal 
wrongs,  torts,  or  private  injuries).    For  her  indebtedness  and  lia- 
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bilities,  contracted  or  incurred  whilst  living  separate  from  titm 
without  his  default,  he  shall  not  be  liable,  otherwise  he  shall  be 
responsible  for  them  to  the  same  extent  that  he  is  now  responsible 
by  law.  In  case  they  again  cohabit,  he  shall  be  responsible  for  all 
her  debts  and  liabilities  contracted  or  incurred  during  such  separa- 
tion/' Chapter  80,  Vol.  U,Laws  of  Del.  amended  by  Chapter  611, 
Vol.  17,  Lotus  of  Del.,  published  in  Rev.  Code,  p.  600. 

The  plaintiff  further  relies  for  her  remedy  upon  a  statute 
enacted  in  1873,  which  provides, 

"That  any  married  woman  may  prosecute  and  defend  suits  at 
law  or  in  equity  for  the  preservation  or  protection  of  her  property 
as  if  unmarried,  *  *  *."    (Chapter  550,  Vol.  14,  Laws  of  Del.). 

To  the  declaration  the  defendant  demurred  generally,  and  con- 
tends that  neither  by  the  common  law  nor  by  the  statutes  of  this 
State  is  a  married  woman  afforded  a  remedy  for  the  injury  of  which 
the  plaintiff  complains,  nor  is  a  married  woman,  when  sued  alone, 
required  to  respond  in  an  action*  for  such  an  injury. 

It  is  urged  in  support  of  the  demurrer,  that  at  common 
law  a  married  woman  could  not  maintain  an  action  in  tort  without 
the  joinder  of  her  husband,  and  that  likewise  at  common  law,  a  hus- 
band was  not  permitted  to  join  his  wife  in  an  action  upon  a  tort, 
as  for  the  alienation  of  his  affection,  where  he  participated  in  the 
wrong  and  was  in  a  measure  responsible  for  the  injury;  and  as  for 
such  a  tort  she  could  neither  sue  alone  nor  by  the  aid  of  her  hus- 
band's joinder,  she  was  therefore  without  remedy.  It  is  further 
urged  that  the  married  women  acts  of  this  State  create  no  new 
right  of  action  in  a  wife,  that  they  simply  authorize  her  to  main- 
tain alone  only  those  actions  which  at  common  law  she  could  main- 
tain with  her  husband  or  which  he  alone  could  maintain  for  her 
(Vincent  w.  Ireland,  2  Penn.  580,  582 ;  Wood  v.  Vernon,  8  H oust. 
48,  60,  12  Atl.  656),  and  that  as  at  common  law  an  action  upon 
tort  for  the  alienation  of  her  husband's  affection  could  not  be 
maintained  by  her  with  her  husband's  joinder  or  by  her  husband 
alone,  she  is  under  the  statutes  as  helpless  as  she  was  at  common 
law  to  obtain  a  remedy  that  gives  here  redress  for  such  an  injury. 

Recognizing  that  the  statutes  of  this  state  enacted  for  the  bene- 
fit of  married  women  are  remedial  statutes,  "to  be  construed  so  as 
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to  suppress  the  mischief  against  which  they  are  aimed,  but  not  as 
altering  the  common  law  any  further  than  is  necessary  to  remove 
that  mischief'  (Forbes  v.  Thompson,  2  Penn.,  530,  533.  47  Atl. 
1015;  Masten  v.  Herring,  6  Penn.,  282,  66  Atl.  368),  and  remem- 
bering that  the  common-law  unity  for  husband  and  wife,  while 
modified,  has  not  been  abolished  in  Delaware,  and  that  the  wife  is 
still  under  those  common-law  disabilities  that  have  not  been  re- 
moved by  statute  (Wright  v.  P.  &  W.  Co.,  1  Marvel,  325,  40  Atl. 
1123;  Forbes  v.  Thompson,  2  Penn.,  530, 47  Atl.  1015;  Vincent  v. 
Ireland,  2  Penn.,  580,  49  Atl.  172;  Masten  v.  Herring,  6  Penn., 
282,  66  Atl.  368),  it  devolves  upon  the  court  to  determine,  for 
the  purposes  of  this  case,  whether  at  common  law  a  married  woman 
had  such  a  right  to  her  husband's  society,  comfort  and  assistance, 
which,  but  for  her  disabilities  of  coverture,  entitled  her  to  a  remedy 
for  its  infraction,  and  whether  the  statutes  of  this  state  so  complete- 
ly relieved  her  of  her  disabilities  as  to  enable  her  to  enforce  her 
right  by  an  action  at  law.  The  inquiry  into  the  question  sub- 
mitted, therefore,  must  necessarily  be  made  in  the  light  of  the 
fundamental  rule  of  statutory  construction,  which  requires  us  to 
search  out  the  old  law  and  its  mischief  in  order  to  discover  whether 
the  remedial  legislation  we  are  considering  was  intended  to  apply  to 
that  law  and  was  framed  to  suppress  its  mischief. 

In  its  early  stages  the  common  law  enveloped  the  identity 
of  the  wife  and  all  of  her  possessions  in  the  personalty  of  the  hus- 
band. The  husband  and  wife  were  considered  as  one  person  and 
the  wife's  legal  existence  was  merged  and  suspended  during  union. 
She  had  no  will,  and  without  her  husband's  authority  could  do  no 
act.  The  rights  and  duties  which  were  hers  at  marriage  became 
his  while  the  union  lasted.  In  her  property  and  its  income  he 
acquired  either  a  qualified  or  absolute  interest  which  excluded  her 
from  its  enjoyment  and  control.  She  was  unable  to  bring  an  ac- 
tion at  law  for  the  redress  of  an  injury  sustained  in  respect  to  her 
person  or  property,  either  in  contract  or  in  tort,  unless  with  her 
husband's  assent  and  participation,  and  she  could  not  be  sued  ex- 
cept when  her  husband  was  sued  with  her.  With  the  aid  and 
joinder  of  her  husband,  a  remedy  was  afforded  her  generally  for 
torts  committed  against  her,  yet  it  was  denied  her  when  the  tort 
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consisted  in  the  alienation  of  her  husband's  affection,  upon  the 

theory  that  in  such  a  wrong  the  husband  must  have  assisted  or 

assented,  and  therefore  he  should  not  be  allowed  to  profit  by  his 

own  wrong  by  becoming  a  party  with  his  wife  in  an  action  to  the 

fruits  of  which,  if  successful,  he  would  be  entitled.    As  in  an  action 

upon  a  tort  of  this  character  her  husband  was  not  permitted  to 

sue  with  her,  and  as  in  an  action  upon  a  tort  of  any  character  she 

was  not  permitted  to  sue  without  him,  the  common  law  placed  a 

married  woman  with  such  an  injury  in  a  technical  predicament 

that  left  her  wholly  without  a  remedy  at  law. 

As  a  result  of  this  failure  of  the  common  law  to  afford  a  married 
woman  a  remedy  at  law  for  the  alienation  of  her  husband's  affec- 
tion, there  is  much  conflict  of  opinion  and  decision  respecting  the 
effect  and  extent  of  modern  enactments  for  the  benefit  of  mar- 
ried women.  This  conflict  has  arisen  out  of  the  different  con- 
structions placed  by  the  courts  upon  differing  provisions  of  remedial 
statutes  enacted  in  various  jurisdictions,  in  their  endeavor  to  give 
to  a  married  woman  remedies  coequal  with  her  rights  that  at  the 
same  time  were  consistent  with  the  theory  of  her  status  at  com- 
mon law,  the  mischief  of  which  such  statutes  were  designed  to 
correct.  While  in  some  cases  opposite  conclusions  have  been 
reached  and  in  others  like  conclusions  for  opposite  reasons,  the  de- 
cisions may  be  grouped  into  four  classes. 

The  cases  in  the  first  class  decide  that  remedial  statutes,  such 
as  ours,  do  nothing  more  than  enable  a  wife  to  sue  alone  only  in 
those  cases  in  which  she  could  sue  before  with  her  husband  joined. 
They  hold  that  the  non-existence  of  a  remedy  indicates  the  absence 
of  a  right,  and  as  in  an  action  of  this  character  the  wife  had  no 
remedy  at  common  law,  there  is  none  given  her  by  the  statutes. 
The  jurisdictions  that  hold  to  this  rule  are  Ontario  (Lellis  v. 
Lambert,  24  Ont.  App.  Rep.  653),  Maine  (Hobbs  v.  Hobbs,  70  Me. 
382;  Libby  v.  Berry,  74  Me.  288,  43  Am.  Rep.  589;  Doe  v.  Doe,  82 
Me.  503,  20  AH.  83,  8  L.  R.  A.  833, 17  Am.  St.  Rep.  499),  and  Wis- 
consin  {Duffies  v.  Duffies,  76  Wis.  374,  45  N.  W.  522,  8  L.  R.  A. 
420,  20  Am.  St.  Rep.  79;  Lonstorfv.  Lonstorf,  118  Wis.  159, 95  N.  W. 
961).  New  Jersey  until  recently  adhered  to  this  rule  (Hodge  v. 
Wetzler,  69  N.  /.  Law,  490,  55  Ail.  49),  but  since  the  argument  in 
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this  case  the  Court  of  Errors  and  Appeals  of  that  state  has  reversed 
the  judgment  in  the  case  of  Sims  vs.  Sims,  77  N.  J.  Law,  251,  72 
Atl.  424,  cited  in  the  demurrant's  brief,  by  holding  that  a  statute, 
though  remedial,  that  empowers  a  married  woman  to  sue  in  her 
own  name  without  joining  her  husband  for  all  torts  committed 
against  her,  enables  her  to  maintain  an  action  in  tort  for  the  aliena- 
tion of  her  husband's  affection.    Sims  v.  Sims  'N.  J.)  76  AU.  1063. 

The  cases  in  the  second  class  hold  that  as  the  loss  of  service  is 
not  an  ingredient  of  the  action,  and  as  the  right  of  a  husband  and 
wife  to  the  society  of  the  other  is  reciprocal,  a  wife  had  at  common 
law  a  right  of  action  for  the  alienation  of  her  husband's  affection, 
though  considered  by  some  to  have  been  held  in  abeyance,  and  that 
she  may  now  maintain  such  an  action  in  the  absence  of  statute  and 
independent  of  enabling  or  remedial  enactments.  The  cases  that 
uphold  this  rule  place  the  reasoning  for  it  upon  the  broad  plane  of 
the  equality  of  husband  and  wife  before  the  law  and  hold  that  equal- 
ity of  rights  insures  equality  of  remedies.  Foot  v.  Card,  58  Conn.  1, 
18  AU.  1027, 6  L.  R.  A.  829, 18  Am.  St.  Rep.  258;  Noxon  v.  Remington, 
78  Conn.  296, 61  Atl.  963;  Haynes  v.  Nowlin,  129  Ind.  581,  29  N.  E. 
389, 14  L.R.A.  787,  28  Am.  St.  Rep.  213;  Postlewaite  v.  PostUwoite, 
1  Ind.  App.  473, 28  N.  E.  99 ;  Smith  v.  Smith,  98  Tenn.  101 ,  38  S.  W. 
439,  60  Am.  St.  Rep.  838;  Bassett  v.  Basset*,  20  III.  App.  543. 

The  cases  in  the  third  class  hold  that  notwithstanding  the 
anomalous  position  in  which  a  married  woman  found  herself  at 
common  law,  in  not  being  able  to  sue  in  an  action  of  this  character 
without  her  husband,  for  one  reason,  and  not  being  able  to  sue  with 
him  for  another  reason,  those  remedial  statutes  which  give  to  a 
married  woman  a  right  of  action  in  her  own  name  for  the  redress  of 
her  own  personal  wrongs,  torts  and  njuries,  are,  by  such  terms, 
sufficiently  comprehensive  to  include  the  right  to  sue  when  the 
tort  consists  in  the  alienation  of  her  husband's  affection.  Sims  v. 
Sims,  76  AU.  1063;  Wolf  v.  Frank,  92  Md.  138, 48  Atl.  132,  52  L.  R. 
A.  102;  Price  v.  Price,  91  Iowa,  693,  60  N.  W.  202,  29  L.  R.  A.  150, 
51  Am.  St.  Rep.  360;  Nichols  v.  Nichols,  147  Mo.  387,  48  S.  W.  947; 
Bennett  v.  Bennett,  116  N.  Y.  584,  23  N.  E.  17,  6  L.  R.  A.  553; 
Haynes  v.  Nowlin,  129  Ind.  581,  29  N.  E.  389,  14  L.  R.  A.  787,  28 
Am.  St.  Rep.  213;  Seaver  v.  Adams,  66  N.  H.  142,  19  Atl.  776,  49 


25  DA] Eliason  vs.  Drapbr. 7 

Opinion. 

■    -         -  ■  -  - 

Am.  St.  Rep.  597;  Betser  v.  Betser,  186  III.  537,  58  N.  E.  249,  52 
L.R.A.  630,  78  Am.  St.  Rep.  3Q3;Nolin  v.  Pearson,  191  Mass.  283, 
77  N.  E.  890,  4  L.  R.  A.  (N.  S.)  643, 114  Am.  St.  Rep.  605;  Price  v 
Price,  91  Iowa,  693, 60  N.  W.  202,  29  L.  R.  A.  150, 51  Am.  St  Rep. 
360;  Lockmood  v.  Lockwood,  67  Minn.  476,  70  N.  W.  784;  Cooley  on 
Torts,  227. 

The  cases  in  the  fourth  class  recognize  the  right  of  a  husband 
to  the  consortium  of  his  wife  as  a  property  right,  and  reason  that 
with  respect  to  matters  of  conjugal  society  and  affection  the 
husband  owes  to  the  wife  all  that  she  owes  to  him;  and  upon  the 
same  principle  the  wife's  right  is  a  property  right,  which  in  its 
broad  sense  "includes  things  intangible  and  invisible  and  applies 
to  whatever  is  exclusively  one's  own,"  for  an  injury  to  which  she 
may  sue  by  force  of  those  statutes  which  empower  a  married  woman 
to  sue  for  the  preservation  and  protection  of  her  own  property  as  if 
unmarried.  Noxon  v.  Remington,  78  Conn.  296,  61  Atl.  963; 
Nichols  v.  Nichols,  147  Mo.  387,  48  S.  W.  947 ;  Jaynes  v.  Jaynes,  39 
Hun.  (N.  Y.)  40;  Foot  v.  Card,  58  Conn.  1, 18  Atl.  1027,  6  L.  R.  A. 
829,  18  Am.  St.  Rep.  258;  Deitzman  v.  MuUin,  108  Ky.  610,  57  S. 
W.  247 ;  SO  L.R.A.  808, 94  Am.  St.  Rep.  390;  Warren  v.  Warren,  89 
Mich.  123,  50  N.  W.  842,  14  L.R.A.  545;  Price  v.  Price,  91  Iowa 
693,  698,  60  N.  W.  202,  29  L.  R.  A.  150,  51  Am.  St.  Rep.  360; 
Westlake  v.  Westlake,  34  Ohio  St.  621, 32  Am.  Rep.  397. 

The  confusion  of  opinion  upon  this  subject  evidently  has  been 
occasioned  by  confusing  a  married  woman's  rights  with  her  reme- 
dies, and  considering  the  removal  of  her  disabilities  of  coverture 
designed  by  modern  legislation  from  the  standpoint  of  her  former 
remedies  rather  than  from  the  standpoint  of  her  former  rights. 
This  question  is  solved  if  it  be  found  that  at  common  law  the  wife 
had  a  right  to  the  thing  for  the  enforcement  of  which  the  law  dis- 
qualified her  by  coverture,  and  if  it  also  be  found  that  the  statutes 
have  relieved  her  of  her  disqualifications  of  coverture  and  left  her 
with  her  right  undisturbed. 

It  has  never  been  disputed  that  at  common  law  it  was  the  right 
of  the  husband  to  have  and  hold  the  affection,  society,  aid  and 
comfort  of  his  wife,  and  it  is  admitted  that  the  law  also  gave  him  a 
right  of  action  against  one  who  interfered  with  that  right  by  en  tic- 
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ing  away  his  wife  and  alienating  from  him  her  affection.  (Wins- 
more  v.  Greenbank,  Willes,  577.)  The  basis  of  such  an  action  was, 
as  it  is  now,  the  loss  of  consortium  or  the  right  of  the  husband  to 
the  conjugal  society  of  his  wife. 

The  right  of  the  wife  to  the  consortium  of  the  husband  was 
likewise  recognized  at  common  law  as  an  existing  right  of  the  mar- 
ried woman,  though  a  right  of  action  for  its  invasion  was  denied  her 
because  of  the  common-law  doctrine  of  identity  of  person  and  its 
consequent  trammels  of  technical  procedure.  Nevertheless  her 
right  existed,  and  its  existence  was  recognized  and  enforced  by  the 
ecclesiastical  courts  in  a  suit  by  her  for  the  restitution  of  conjugal 
rights,  where  in  defense  nothing  less  than  conduct  which  would  be 
sufficient  to  entitle  the  respondent  to  a  judicial  separation  was  a 
bar  to  the  relief  sought.  (3  Bloc.  Com.  94;  Orme  v.  Orme,  2  Addams 
EccL  Rep.  382;  1  Bishop,  M.,D.&  S.  §§  69,  1357;  Burrows  v.  Bur- 
rows,  2  Swabey  &  T.  303.)  "This  recognition  by  the  common  law 
of  the  fact  that  the  loss  of  consortium  was  an  injury  to  the  wife,  and 
that  its  enforcement  was  her  right,  and  the  corresponding  failure, 
on  the  other  hand,  to  provide  her  with  a  legal  remedy  for  the  tort, 
is  properly  definitive  of  her  status  at  common  law,  and  places  this 
branch  of  legal  learning  on  its  proper  footing.  That  the  common- 
law  courts  failed  to  find  a  remedy  is,  under  the  decisions,  rather  a 
recognition  of  the  right,  than  a  denial  of  its  existence.  For  it  may 
be  said  that  the  history  of  the  common-law  procedure  is  largely  the 
history  of  substantive  rights,  remediless  at  first  for  lack  of  a  suit- 
able writ  or  precedent  in  the  Registrum  Brevium,  until  the  per- 
sistence of  the  demand  for  a  remedy  developed  the  action  of 
trespass  on  the  case  as  a  general  specific  in  consimili  casu,  under 
the  provisions  of  the  statute  of  Westminster  II."  Sims  vs.  Sims 
(N.  J.)  76  AU.  1063. 

The  case  of  Lynch  v.  Knight,  9  H.  L.  577,  illustrates  the  en- 
deavor of  English  judges  to  supply  a  remedy  for  this  conceded 
right.  The  Chief  Justice  of  the  Irish  Queen's  Bench  said:  "Can 
it  be  that  for  an  injury  of  this  sort  a  wife  can  have  no  redress?  It  is 
possible  to  sustain  the  position."  When  the  case  was  decided  by 
the  House  of  Lords  upon  another  ground,  Lord  Campbell  said: 
"Nor  can  I  allow  that  the  loss  of  consortium  or  conjugal  society 
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can  give  a  cause  of  action  to  the  husband  alone.  I  think  it  may  be 
a  loss  which  the  law  may  recognize  to  the  wife  as  well  as  to  the 
husband/' 

The  pronounced  weight  of  authority  in  this  country  supports 
the  proposition  that  the  right  to  the  consortium  of  the  husband 
was  recognized  at  common  law  as  a  right  inherent  in  the  wife, 
though  not  then  enforceable  in  an  action  at  law  because  of  the  con- 
flict in  the  rules  of  procedure  and  the  policy  of  the  times.  (Cases 
supra.) 

Being  of  the  opinion  that  the  common  law  gave  to  a  married 
woman  a  legal  right  to  the  consortium  of  her  husband,  but  with- 
held from  her,  because  of  her  disabilities  of  coverture,  a  legal 
remedy  by  which  she  might  enforce  that  right,  it  now  becomes 
necessary  to  ascertain  what  were  those  disabilities  and  whether 
they  have  been  removed  by  statute  so  as  to  make  the  right  capable 
of  enforcement  by  an  action  at  law. 

The  statute  upon  which  the  plaintiff  counted  (Chapter  80, 
Vol.  14,  Laws  Del.)  provides  that  a  married  woman,  while  living 
apart  from  her  husband,  "may  sue  in  her  own  name  and  for  her 
own  use  *  *  *  for  the  redress  of  her  personal  wrongs,  torts  or 
private  injuries."    The  later  statute,  under  which  the  plaintiff  also 
pleaded  (Chapter  550,  Vol.  14,  Laws  Del),  provides  that  "any  mar- 
ried woman  may  prosecute  and  defend  suits  at  law  *  *  *  for  the 
preservation  and  protection  of  her  property  as  if  unmarried." 
These  provisions  are  in  harmony  with  the  tendency  of  modern 
legislation  to  put  the  husband  and  wife  upon  exact  equality  with 
respect  to  the  enforcement  at  law  of  their  rights  of  person  and 
property.    The  provisions  which  enable  a  married  woman  to  sue 
in  her  own  name  and  for  her  own  use  for  the  redress  of  her  torts, 
and  empower  her  to  prosecute  suits  at  law  for  the  protection  of 
her  property  as  if  unmarried,  certainly  annul  her  common-law 
servitude  of  marriage  and  emancipate  her  from  her  common-law 
disabilities  of  coverture  to  the  extent  and  for  the  purposes  designat- 
ed in  the  statutes.    What  were  the  common-law   disabilities  of 
marriage  which  she  encountered  when  she  sought  redress  at  law  for 
the  loss  of  her  husband's  consortium?    They  were,  first,  her  disa- 
ability  to  sue  in  any  tort  without  her  husband's  joinder ;  and,  second 
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her  disability  to  have  her  husband  join  her  in  an  action  upon  a  tort 
of  this  particular  character.  She  was  thus  under  two  disabilities. 
They  were  alike  disabilities  of  coverture;  that  is,  disabilities  grow- 
ing out  of  the  marriage  union  and  because  of  her  relation  to  her 
husband,  and  under  which,  but  for  her  coverture,  she  would  not 
have  labored.  When  the  statute  gave  a  married  woman  living 
separate  from  her  husband  the  right  to  "sue  in  her  own  name," 
it  clearly  relieved  her  of  that  disability  of  coverture,  which  before 
prevented  her  suing  except  with  her  husband,  and  when  it  further 
enabled  her  to  maintain  such  a  suit  "for  her  own  use,"  it  plainly 
relieved  her  of  the  other  disability  of  coverture,  by  excluding  the 
husband  from  his  common-law  interest  in  his  wife's  property  and 
choses  in  action,  and  thereby  enabled  her  to  sue  in  an  action  for  the 
alienation  of  his  affection,  where  before,  his  interest  in  the  suit  was 
the  very  thing  that  prevented  his  joinder  and  defeated  her  right 
to  a  remedy. 

Viewing  the  provision  of  this  statute  with  that  of  the  later 
statute,  which  enables  "any  married  woman"  to  prosecute  suits 
"as  if  unmarried,"  it  is  clear  that  the  intent  and  effect  of  each 
statute  are  to  make  a  married  woman,  in  the  positions  respectively 
contemplated  by  the  statutes,  discovert  with  respect  to  those  dis- 
abilities of  coverture  under  which  she  had  previously  labored  in  en- 
forcing her  personal  rights  or  in  redressing  her  private  wrongs,  and 
that  such  discoverture  extends  to  and  includes  as  well  the  disability 
that  withheld  from  her  a  remedy  because  of  her  husband,  as  the 
disability  that  withheld  from  her  a  remedy  without  her  husband. 

We  are  therefore  of  opinion  that  the  statute  of  1871,  as  amend- 
ed, upon  which  the  plaintiff  in  her  declaration  has  expressly  counted, 
and  which  empowers  a  woman,  while  living  apart  from  her  husband, 
to  "sue  in  her  own  name  and  for  her  own  use  *  *  *  for  the  redress 
of  her  personal  wrongs,  torts  and  private  injuries,"  removes  from 
a  married  woman,  when  she  shows  herself  in  the  situation  contem- 
plated by  the  statute,  both  of  the  common-law  impediments  to  a 
remedy  in  an  action  in  tort  of  this  character,  and  the  right  of  the 
married  woman  to  her  husband's  consortium  is  by  that  removal  at 
once  made  capable  of  enforcement  under  the  remedial  provisions 
of  this  act. 
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As  the  plaintiff  by  her  pleadings  has  placed  herself  within  the 
situation  of  separation  contemplated  by  the  statute  of  1871,  to 
which  we  have  given  interpretation,  further  consideration  of  this 
subject  would  be  quite  unnecessary,  were  it  not  for  an  interpreta- 
tion previously  given  by  the  court  to  the  statute  of  1873,  which 
provides  that  "any  married  woman  may  prosecute  and  defend 
suits  at  law  *  *  *  for  the  preservation  and  protection  of  her 
property  as  if  unmarried,"  whereunder  the  court  held  that  a  mar- 
ried woman,  while  living  with  her  husband,  may  maintain  alone  an 
action  in  tort  for  her  personal  injuries,  and  were  it  not  for  our  conse- 
quent desire  that  our  recognition  of  her  right  to  maintain  such  an 
action  while  living  apart  from  her  husband  should  not  be  interpret- 
ed as  a  restriction  of  her  right  to  that  situation,  and  that  this 
decision  should  not  be  considered  to  have  disturbed  the  former 
otoe,  either  in  its  reasoning  or  effect. 

The  case  of  H atom  v.  The  Wilmington  City  Railway  Company, 
3  Pennewitt,  159,  50  Ati.  633,  was  an  action  in  tort  for  personal  in- 
juries, instituted  by  a  married  woman  alone,  while  living  with  her 
husband.  The  defendant  contended  that,  under  the  statutes  of 
this  state,  an  action  in  tort  could  be  maintained  by  a  married  wo- 
man alone  only  when  she  was  living  apart  from  her  husband.  The 
plaintiff  maintained  that  personal  property  were  things  in  action 
as  well  as  things  in  possession,  and  that  a  right  of  action  was  prop- 
erty (Cooley  on  Const.  Lim.  362),  for  the  preservation  or  protection 
of  which  any  married  woman  might  sue  alone  under  authority  of 
the  act  of  1873,  without  regard  to  her  relation  with  her  husband. 
The  court  made  its  decision  in  harmony  with  this  latter  conten- 
tion. Considering  the  effect  of  that  decision  upon  the  character  of 
tort  which  is  the  cause  of  action  in  this  suit,  it  will  be  found  that 
the  cases  enumerated  in  the  fourth  group,  previously  classified  in 
this  opinion,  support  this  argument  and  decision,  and  hold  generally 
that  the  right  of  a  wife  to  the  consortium  of  her  husband  is  a  prop- 
erty right,  and  that  statutes  giving  a  married  woman  the  right  to 
sue  alone  in  respect  to  her  property,  give  to  her  alone  a  right  of 
action  in  tort  for  an  injury  to  her  property  right  of  consortium. 
The  effect  of  the  decision  in  the  Hatton  case  was  to  construe  the 
act  of  1873  as  enlarging  a  married  woman's  right  of  action  beyond 
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that  contemplated  in  the  more  restricted  act  of  1871,  and  to 
recognize  under  the  act  of  1873  the  right  of  any  married  woman, 
wheresoever  living,  to  maintain  alone  an  action  in  tort  for  the  re- 
dress of  her  personal  injuries,  upon  the  ground  of  enforcing  her 
right  of  property.  It  being  thus  determined  under  the  latter  act 
that  she  may  maintain  an  action  in  tort  for  an  injury  done  to  one 
class  of  her  property,  we  make  no  distinction  between  a  tort  for 
personal  injuries  and  a  tort  for  the  alienation  of  her  husband's 
affection,  and  likewise  hold,  as  we  would  have  held  in  the  first 
instance,  had  not  the  pleadings  compelled  us  to  construe  the  act 
of  1871,  that  under  the  act  of  1873  any  married  woman  may  main- 
tain an  action  in  tort  for  the  redress  of  an  injury  to  her  property 
right  in  her  husband's  consortium. 

With  respect  to  the  remaining  ground  of  demurrer,  that  the 
husband  is  liable  for  the  torts  of  his  wife  and  that,  as  he  is  not 
joined  with  her  as  a  party  defendant,  the  plaintiff  should  not  further 
maintain  her  action,  we  have  only  to  say  that  the  question  of  the 
husband's  liability  for  his  wife's  torts  is  not  raised  by  the  pleadings, 
as  in  this  action  the  plaintiff  does  not  seek  to  make  the  husband 
liable.  Irrespective  of  any  question  of  the  husband's  liability  for 
his  wife's  torts,  the  statute  under  which  this  action  is  brought 
makes  the  wife  liable  for  her  own  torts,  for  which  she  may  be  sued 
alone. 

The  demurrer  is  therefore  overruled. 


State   vs.   Joseph   Davenport,   Charles    L.    Doyle,   James 
Kenny  and  George  Vaughan. 

1.  Criminal  Law — Venue — Larceny — Proof — Necessity. 

Where  an  indictment  is  brought  under  Act  Gen.  Assent.,  March  20, 
1905  (23  Del.  Laws,  c.  206),  by  wnich  the  breaking  and  entering  of  any 
car  with  intent  to  steal  is  made  a  misdemeanor,  the  prosecution  must 
prove  that  the  car  was  broken  and  entered  in  the  county  in  which  the 
indictment  is  laid. 

2.  Burglary — Statutory  Provisions — Elements. 

Upon  an  indictment  under  Act  Gen.  Assent.,  March  20,  1905  (23  Del 
Laws,  c.  206),  providing  that  the  breaking  and  entering  of  any  car,  or  the 
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willful  entering  of  any  car  without  breaking,  with  intent  to  commit  a 
felony,  is  a  misdemeanor,  it  must  be  proved  that  the  car  at  the  time  of 
the  breaking  contained  goods  of  some  value,  which  were  the  subject  of 
larceny  and  owned  by  the  person  named  in  the  indictment,  and  that 
defendant  had  an  intent  to  steal  such  goods. 

3.  Burglary — Statutory  Provisions — Elbmbnts — "Breaking." 

Under  an  indictment  based  upon  Act  Gen.  Assent.  March  20,  1905 
(23  Del.  Laws,  c.  206),  the  "breaking"  which  must  be  proved  does  not 
necessarily  mean  the  breaking  of  a  lock  or  fastening,  as  there  would  be  a 
breaking  if  the  car,  while  not  locked,  was  pushed  open  and  entered;  but 
where  the  door  of  the  car  is  already  open,  and  there  is  an  entrance  without 
interfering  with  the  door,  there  is  no  breaking. 

4.  Larcbny — Property  Subject  op  Larceny — Nature  in  General. 

Personal  property,  including  any  goods  and  chattels,  is,  as  a  general 
rule,  the  subject  of  larceny. 

5.  Burglary — Statutory  Provisions — Property  Subject  op  Larceny 
— Ownership. 

Where  an  indictment  for  breaking  and  entering  a  car  with  intent  to 
steal  alleges  the  ownership  of  the  goods  described  to  be  in  a  railroad  com- 
pany, the  railroad  company  need  not  be  the  absolute  owner  of  such 
property;  it  being  sufficient  that  the  goods  were  in  its  possession  for 
transportation . 

6.  Burglary — Statutory  Provisions — Intent — Evidence. 

The  intent  to  be  proved  under  an  indictment  under  Act  Gen.  Assent. 
March  20,  1905  (23  Del.  Laws,  c.  206),  may  be  proved  by  circumstantial 
evidence  sufficient  to  satisfy  the  Jury,  not  only  that  the  circumstances  are 
consistent  with  the  commission  6y  the  accused  of  the  crime  charged,  but 
also  that  the  facts  shown  are  inconsistent  with  any  other  reasonable  con- 
clusion. 

7.  Criminal  Law — Presumption  op  Innocence — "Reasonable  Doubt." 

"Reasonable  doubt"  on  the  part  of  a  jury  in  a  criminal  case  does  not 
mean  a  vague,  speculative,  fanciful,  or  whimsical  doubt,  but  a  substantial 
doubt,  remaining  in  the  minds  of  the  jury  after  a.  careful  consideration  of 
all  the  testimony  in  the  case. 

Del.  case  cited :  State  v.  Tyre,  6  Penn.  343. 
Del.  statute :  Ch.  206,  Vol.  23,  Laws  of  Del. 

(September  23,    1909.) 

Pennewill,  C.  J.,  and  Conrad  and  Woolley,  J.  J.,  sitting. 

Josiah  0.  Wolcott,  Deputy  Attorney  General,  for  the  state. 

Franklin  Brockson  for  the  defendants. 

Court  of  General  Sessions,  New  Castle  County,  September 
Term,  1909. 
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Indictment  (No.  37  September  Term,  1909),  for  breaking 
and  entering  a  railroad  freight  car  with  intent  to  commit  larceny 
under  Chapter  206,  Volume  23,  Laws  of  Delaware. 

Pbnnbwill,  C.  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — The  defendants  are  charged  in  this 
indictment  with  unlawfully  breaking  and  entering  a  certain  car 
of  the  Philadelphia,  Baltimore  and  Washington  Railroad  Com- 
pany, in  this  city  on  the  eighteenth  day  of  May  of  the  present 
year  with  intent  to  steal  the  goods  and  chattels  then  and  there 
being  in  said  car. 

The  indictment  is  based  upon  a  statute  of  this  state  being 
Chapter  206,  Volume  23,  Laws  of  Delaware,  which  reads  as  follows : 

"That  if  any  person  shall  break  and  enter  any  car,  caboose 
or  locomotive,  or  wilfully  or  maliciously  with  or  without  breaking, 
enter  the  same  with  intent  to  commit  any  felony  whatever  there- 
in, every  such  offender  shall  be  guilty  of  a  misdemeanor,"  etc. 

In  order  to  convict  the  defendants,  or  any  of  them,  the  state 
must  have  proved  beyond  a  reasonable  doubt  every  essential  and 
material  element  of  the  charge,  viz. : 

1.  That  the  car  was  broken  and  entered  and  in  this  county. 
But  we  say  to  you  that  a  breaking  does  not  necessarily  mean  the 
breaking  of  a  lock  or  any  other  fastening.  If  the  car  was  unlock- 
ed or  unfastened  and  was  pushed  or  pulled  open  by  the  defendants 
or  any  of  them,  that  would  constitute  a  breaking  within  the  mean- 
ing of  the  law.  If  however,  the  car  door  was  already  open  and 
the  entry  was  made  without  interfering  with  or  moving  the 
door  at  all,  that  would  not  be  a  breaking  within  the  meaning  and 
contemplation  of  law. 

2.  The  state  must  have  also  proved  that  there  were  goods 
and  chattels  within  the  car  at  the  time  of  the  alleged  breaking  and 
entering  that  were  the  subject  of  larceny.  Generally  speaking, 
any  goods  and  chattels,  that  is,  personal  property,  is  the  subject 
of  larceny.  It  is  charged  in  this  indictment  that  the  goods  and 
chattels  alleged  to  be  in  the  car  were  the  property  of  the  Phila- 
delphia, Baltimore  and  Washington  Railroad  Company,  and  such 
allegation  must  be  proved.    It  is  not  necessary,  however,  that  the 
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railroad  company  should  have  been  the  absolute  owner  of  the 
property.  If  the  goods  and  chattels  were  in  the  possession  of 
the  company  as  a  common  carrier  for  the  purpose  of  transporta- 
tion, that  would  constitute  such  ownership  as  would  sustain  the 
indictment  in  that  particular. 

We  also  charge  you  that  it  was  incumbent  upon  the  state 
in  order  to  sustain  this  indictment  based  upon  the  statute  we  have 
mentioned,  to  prove  that  the  goods  and  chattels  were  of  some 
value. 

3.  The  state  must  have  further  shown  that  at  the  time  of 
the  alleged  breaking  and  entering  it  was  the  intent  of  the  defen- 
dants to  steal  the  goods  and  chattels  in  the  car,  or  some  part  of 
them.  The  intent  is  a  material  element  of  the  charge  contained 
in  the  indictment  and  must  be  proved  just  as  any  other  material 
part  of  the  charge. 

Such  intent,,  however,  need  not  be  proved  by  direct  evidence. 
It  may  be  proved  by  circumstantial  evidence.  The  rule  recog- 
nized by  the  court  respecting  circumstantial  evidence  and  laid 
down  in  the  late  case  of  State  v.  Tyre,  6  Pennewill,  343  (357), 
(67  Atl.  199,205)  is  as  follows : 

"Where  the  evidence  is  solely  circumstantial,  the  jury  must 
be  fully  satisfied,  not  only  that  the  circumstances  are  consistent 
with  the  accused  having  committed  the  act  or  acts  charged  as 
constituting  the  crime,  but  they  must  also  be  fully  satisfied  that 
the  facts  shown  by  such  evidence  are  such  as  to  be  inconsistent 
with  any  other  rational  conclusion  than  that  the  accused  was  the 
party  who  committed  the  act  complained  of.  The  facts  estab- 
lished by  such  evidence  must  be  such  as  to  exclude  any  other 
reasonable  hypothesis  or  conclusion.1' 

It  is  for  you  to  say  after  carefully  considering  all  the  facts 
and  circumstances  in  the  case  whether  the  defendants  had  the 
intent  to  steal  the  goods  and  chattels  m  said  car,  or  any  part  of 
them.  If  you  are  not  satisfied  beyond  a  reasonable  doubt  that 
they  had  such  intent  your  verdict  should  be  not  guilty. 

In  this  case,  as  in  any  other  criminal  case,  the  defendant  is 
clothed  with  the  presumption  of  innocence,  and  it  is  necessary  for 
the  State  to  prove  his  guilt  beyond  a  reasonable  doubt.     By  a 
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reasonable  doubt,  however,  is  not  meant  a  vague,  speculative, 
fanciful  or  whimsical  doubt,  but  a  substantial  doubt  remaining 
in  the  minds  of  the  jury  after  a  careful  consideration  of  all  the 
testimony  in  the  case. 

Verdict,  not  guilty. 


William  D.  Brinckle  vs.  Howell  S.  England. 

1.  Work  and  Labor — Right  op  Action — Pbrpormancb  of  Contract. 

If  plaintiff  prepared  plans  and  specifications  at  defendant's  request 
for  the  alteration  of  a  building,  he  could  recover  a  fair  and  reasonable  sum 
as  compensation,  though  defendant  rejected  the  plans  when  prepared,  if 
they  substantially  conformed  to  defendant's  directions;  but,  if  plaintiff 
was  employed  to  furnish  plans  for  alterations  not  to  exceed  a  certain  sum 
in  cost,  he  cannot  recover  for  preparing  plans  for  alterations  exceeding 
that  sum,  unless  substantially  the  same. 

2.  Work  and  Labor — Actions — Evidence. 

In  determining  whether  plaintiff  substantially  complied  with  defen- 
dant's instructions  in  preparing  specifications  for  the  alteration  of  a 
building,  in  an  action  for  compensation  for  preparing  them,  the  jury 
should  consider  the  character  of  the  alterations,  whether  the  work  was  the 
construction  of  a  new  building,  or  altering  another  one,  and  any  other 
evidence  tending  to  show  whether  plaintiff  complied  with  defendant's 
instructions  as  to  the  cost. 

3.  Work  and  Labor — Right  op  Action — Pbrpormancb  op  Contract. 

If  specifications  made  by  plaintiff  for  defendant  for  the  alteration  of  a 
building  made  the  cost  of  the  alterations  exceed  that  prescribed  by  defen- 
dant after  plaintiff  had  begun  to  prepare  the  specifications,  plaintiff  could 
only  recover  for  services  rendered  before  being  notified  to  limit  the  cost 
to  a  particular  sum. 

4.  Evidence — Weighing  Testimony — Credibility. 

The  jury  should  reconcile  conflicting  testimony,  if  they  can,  and,  if 
they  cannot,  should  be  governed  by  that  testimony  which  they  deem  most 
credible. 

5.  Evidence — Weight — Preponderance. 

To  authorize  a  verdict  for  plaintiff  in  an  action  for  work  and  materials, 
the  jury  must  be  satisfied  by  the  preponderance  of  the  evidence  that  plain- 
tiff has  established  his  right  to  recover. 

(March  20,  1910.) 

Pennewill,  C.  J.,  and  Boycb,  J.,  sitting. 
Edward  W.  Cooch  for  plaintiff. 
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Horace  G.  Easiburn  for  defendant. 

Superior  Court,  New  Castle  County,  March  Term,  1910. 

Action  op  Assumpsit  (No.  73,  November  Term,  1909),  to 
recover  architect's  fees  for  furnishing  plans  and  specifications  for 
alterations  to  a  dwelling  house  of  the  defendant  in  Brandywine 
Hundred. 

At  the  trial,  when  the  plaintiff  rested,  counsel  for  defendant 
moved  for  a  nonsuit,  on  the  ground  of  variance  between  the  proof 
and  the  bill  of  particulars  filed,  in  that  the  bill  of  particulars 
called  for  delivered  plans  and  specifications  while  the  proof 
showed  that  the  plaintiff  retained  the  ownership  of  the  plans 
and  specifications,  merely  permitting  them  to  be  used  by  the 
defendant. 

The  court  refused  to  order  a  nonsuit. 

Pennewill,  C.  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — In  this  action  William  D.  Brinckle, 
the  plaintiff,  seeks  to  recover  from  Howell  S.  England,  the  de- 
fendant, the  sum  of  $191,  with  interest  from  April  14,  1909,  for 
certain  plans  and  specifications  which  the  plaintiff  alleges  that 
he,  as  architect,  prepared  at  the  request  of  the  defendant,  for 
certain  alterations  he  proposed  to  make  in  his  tenant  house  in 
Brandywine  hundred  in  this  county. 

The  plaintiff  claims  that  the  defendant  told  him  what  altera- 
tions he  wished  to  make  in  his  building,  and  asked  him  to  prepare 
the  plans  and  specifications  therefor,  but  did  not  say  anything 
about  what  the  contemplated  alterations  should  cost  until  after 
the  plans  and  specifications  were  completed. 

The  plaintiff  relies,  in  this  action,  upon  what  are  known  as 
the  common  counts,  and  particularly  upon  those  for  work  and 
labor  performed,  and  for  materials  furnished.  He  does  not  con- 
tend that  there  was  any  agreement  on  the  part  of  the  defendant 
to  pay  any  definite  sum  for  the  plans  and  specifications  that  were 
to  be  furnished,  but  insists  that  he  is  entitled,  under  said  common 
counts,  to  recover  a  fair  and  reasonable  sum  as  compensation  for 
his  work  and  labor  performed,  and  materials  furnished,  in  the 
preparation  and  making  of  said  plans  and  specifications. 
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The  defendant  claims  that  he  does  not  owe  the  plaintiff  the 
sum  sued  for,  or  any  part  of  it. 

He  sets  up  as  his  defense  to  the  action  that  it  was  under- 
stood between  the  plaintiff  and  himself,  at  the  very  beginning  of 
their  negotiations,  that  he  would  not  be  expected  to  pay  for  the 
plans  and  specifications  unless  they  were  accepted.  And  in 
explanation  of  such  agreement  he  contends  that  he  informed  the 
plaintiff,  before  he  began  his  work,  that  the  alterations  covered 
by  the  plans  should  not  exceed  the  sum  of  $1,500. 

We  say  to  you  that  if  the  plaintiff  prepared  the  plans  and 
specifications  at  the  request  of  the  defendant,  for  alterations  that 
the  defendant  desired  to  make,  and  the  defendant  indicated  to  the 
plaintiff  what  such  alterations  were  to  be  before  the  plans  were 
prepared,  then  the  plaintiff  would  be  entitled  to  recover  a  fair 
and  reasonable  sum  as  compensation  for  his  work,  labor  and 
materials,  notwithstanding  the  defendant  rejected  or  abandoned 
the  plans,  provided  they  reasonably  and  substantially  complied 
with  the  defendant's  instruction,  and  were  in  conformity  with  the 
alterations  he  proposed  to  make. 

But  if  the  plaintiff  was  employed  to  furnish  plans  and  speci- 
fications for  alterations  that  were  not  to  cost  over  $1,500,  he 
cannot  recover  in  this  action  if  the  plans  furnished  provided  for 
alterations  the  cost  of  which  would  substantially  exceed  that 
sum. 

"An  architect  employed  to  furnish  plans  and  specifications 
for  the  erection  or  alteration  of  a  building  is  entitled  to  remunera- 
tion therefor,  if  they  are  made  in  accordance  with  the  directions 
of  the  owner.  He  cannot  recover,  however,  where  the  owner 
stipulates  that  the  plans  and  specifications  shall  be  for  a  building 
not  to  cost  over  a  specified  amount,  if  the  plans  and  specifications 
made  are  for  a  building  substantially  exceeding  that  sum." 
6  Cyc.  31;  Maack  v.  Schneider,  57  Mo.  A  pp.  431;  Feltham  v. 
Sharp,  99  Ga.  260,  25  S.  E.  619;  Ada  St.  M.  E.  Church  v.  Garnsey, 
66///.  132. 

The  plaintiff  was  not  required,  however,  to  furnish  plans 
that  would  make  the  cost  of  the  alterations  exactly  the  sum  al- 
leged to  have  been  fixed  by  the  defendant.     It  would  be  prac- 
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tically  impossible  to  comply  with  such  a  requirement;  but  the 
plans  must  not  have  substantially  exceeded  such  stun. 

In  determining  whether  the  plaintiff  has  substantially  com- 
plied with  the  instructions  received  from  the  defendant,  respect- 
ing the  cost  of  the  alterations,  if  you  believe  any  such  instructions 
were  in  fact  given,  you  should  consider  all  the  testimony,  includ- 
ing that  which  relates  to  the  character  of  the  work  or  alterations 
to  be  made, — whether  it  was  the  construction  of  a  new  building,  or 
the  alteration  or  remodeling,  if  an  old  one;  and  any  other  facts 
tending  to  show  whether  the  plaintiff  complied  with  his  client's 
instructions  so  far  as  it  was  reasonably  practicable  for  him  to  do. 

It  is  not  claimed  that  the  plans  and  specifications  furnished 
by  the  plaintiff  were  used  in  any  way  by  the  defendant  in  making 
the  alterations  in  his  house  which  were  subsequently  made,  and 
therefore  no  recovery  can  be  had  by  the  plaintiff  unless  you  are 
satisfied  from  the  evidence  that  the  plans  and  specifications,  for 
which  he  seeks  to  recover,  were  made  by  him  at  the  request  of  the 
defendant,  and  that  they  reasonably  and  substantially  complied 
with  the  instructions  given  by  the  defendant. 

But  the  plaintiff  would  be  entitled  to  recover,  notwithstand- 
ing the  plans  and  specifications  were  not  used  by  the  defendant, 
and  were  in  fact  rejected  by  him;  and  notwithstanding  they  pro- 
vided for  alterations  that  would  cost  more  than  the  defendant 
expected,  provided  they  substantially  complied  with  the  de- 
fendant's instructions,  were  reasonably  adapted  to  the  altera- 
tions he  desired  to  make;  and  provided,  further,  there  was  no 
limitation  upon  the  cost  of  said  alterations,  which  the  plans  and 
specifications  substantially  exceeded. 

We  may  say  in  conclusion,  gentlemen,  that  if  you  believe 
from  the  testimony  that  the  defendant  said  to  the  plaintiff  be- 
fore the  plans  and  specifications  were  prepared  that  the  altera- 
tions should  not  exceed  $1,500,  and  also  believe  that  the  plans 
and  specifications  furnished  substantially  exceeded  that  amount, 
your  verdict  should  be  in, favor  of  the  defendant. 

On  the  other  hand,  if  you  believe  that  the  defendant  did  not 
impose  any  such  limitation  on  the  cost  of  the  alterations,  before 
the  services  were  rendered,  and  also  believe  that  the  plans  and 
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specifications  were  in  substantial  conformity  with  the  request  of 
the  defendant  and  with  the  alterations  he  proposed  to  make,  your 
verdict  should  be  in  favor  of  the  plaintiff  for  such  sum  as  you 
think  his  services  were  reasonably  worth. 

But  the  plaintiff  can  recover  only  for  such  services  as  were 
rendered  before  receiving  notice  that  the  alterations  to  be  pro- 
vided for  should  not  exceed  the  sum  of  $1,500,  provided  you  be- 
lieve such  notice  was  in  fact  given. 

So  that  the  principal  question  you  must  determine  is  whether 
the  defendant  did,  before  the  plans  and  specifications  were  pre- 
pared, impose  any  limitation  upon  the  cost  of  the  alterations  he 
wished  to  make. 

There  is  a  decided  conflict  in  the  testimony,  upon  this  fact. 
It  is  your  duty  to  reconcile  such  conflict,  if  you  can.  If  you 
cannot  reconcile  it,  you  should  accept  and  be  governed  by  that 
testimony  which  you  think  is  most  worthy  of  credit. 

In  order  that  the  plaintiff  may  recover  in  this  case  you  must 
be  satisfied  by  the  preponderance  or  weight  of  the  testimony  that 
he  has  established  his  right  to  recover. 

The  jury  disagreed,  and  upon  a  retrial  found  a  verdict  for 
plaintiff. 


State  vs.  Clara  Thomas. 

1.    Witnesses — Cross-examination — Scopb. 

On  a  trial  for  perjury,  under  Rev.  Code  1852,  amended  to  1893,  p.  951, 
c.  130,  Sec.  1,  consisting  of  a  denial  by  the  witness  of  the  making 
of  specified  statements  in  an  examination  before  the  Attorney  General, 
shortly  before  the  trial  of  one  P.  for  murder,  as  to  how  the  deceased  was 
shot,  the  official  court  stenographer  having  testified  as  to  defendant's 
denial  it  was  improper  to  ask  such  stenographer,  on  cross-examination  as 
to  what  defendant  testified  to  in  the  perjury  case  as  to  how  the  shooting 
occurred,  as  to  what  he  testified  to  at  the  trial  of  P.  as  to  a  promise  made  to 
P.  to  testify  for  him,  as  to  whether  accused  was  asked  at  the  trial  of  P. 
what  was  meant  when  he  said  at  the  preliminary  hearing  "Remember 
what  I  told  you,"  and  as  to  what  accused  testified  to  at  the  trial  of  P.  as  to 
what  she  had  promised  P.  to  testify  to. 
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2.  Perjury — Nature  and  Elements  op  Offense. 

Perjury  at  common  law  is  committed  when  a  lawful  oath  is  administered 
in  some  judicial  proceeding  or  in  due  course  of  justice  to  a  person  who 
swears  willfully,  absolutely,  and  falsely  in  a  matter  material  to  the  issue 
or  point  in  question. 

3.  Criminal   Law — Evidence — Weight  and  Sufficiency — Reason- 
able Doubt. 

To  convict  of  perjury,  the  state  must  show  beyond  a  reasonable  doubt 
that  the  alleged  false  testimony  was  in  fact  false,  and  known  by  accused 
to  be  false  at  the  time  it  was  given. 

4.  Perjury — Indictment    or    Information — Joinder — Issues    and 
Proof. 

Where  an  indictment  for  perjury  contains  more  than  one  distinct 
assignment  of  perjury  upon  the  same  testimony,  it  will  be  sufficient  if 
any  one  of  the  assignments  be  proved,  and  the  proof  of  the  substance  is 
sufficient,  provided  it  is  in  substance  and  effect  the  whole  of  what  is  con- 
tained in  the  assignment. 

5.  Perjury — Materiality. 

Where  a  person  is  indicted  for  perjury,  it  must  appear  that  the  matter 
testified  to  was  either  directly  pertinent  to  the  issue  or  point  in  question, 
,  or  tended  to  prove  such  issue  or  point. 

I  6.     Criminal  Law — Evidence — Presumptions  and  Burden  of  Proof. 

|  Every  person  charged  with  crime  is  presumed  to  be  innocent  until 

1  the  commission  thereof  is  proved  to  the  satisfaction  of  the  jury  beyond  a 

reasonable  doubt. 

7.  Criminal  Law — "Reasonable  Doubt." 

"Reasonable  doubt"  does  not  mean  a  mere  speculative,  fanciful,  or 
possible  doubt,  but  a  real,  substantial  doubt,  remaining  in  the  minds 
of  the  jurors  after  a  careful,  conscientious  consideration  of  all  the  facts  and 
circumstances  surrounding  the  case. 

8.  Criminal  Law — Evidence — Good  Character  of  Accused — How 
Considered. 

Evidence  of  good  character  is  to  be  considered  by  the  jury  in  connec- 
tion with  all  the  other  evidence  in  the  case,  in  determining  the  innocence 
or  guilt  of  the  accused. 

9.  Perjury — Evidence — Consideration  of  Whole  Testimony. 

On  a  trial  for  perjury,  consisting  of  a  denial  of  the  making  of  a  written 
statement  before  the  Attorney  General,  all  the  testimony  adduced  at  the 
trial  in  such  perjury  case  respecting  the  statement  to  the  Attorney  General, 
as  well  as  that  given  in  the  proceedings  in  which  the  denial  was  made, 
should  be  considered  by  the  jury. 

(December   14,    1910.) 

Pbnnewill,  C.  J.,  and  Boyce,  J.,  sitting. 

Andrew  C.  Gray,  Attorney  General,  and  Josiah  O.  Wolcott* 
Deputy  Attorney  General,  for  the  state. 

Franklin  Brockson  for  the  defendant. 


/ 
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Court  of  General  Sessions,  New  Castle  County,  November 
Term,  1910. 

Indictment  for  Perjury,  (No.  31,  November  Term,  1910). 

At  the  trial  the  state  proved  by  certain  witnesses  that  the 
defendant  had  made  the  specific  statements,  as  charged  in  the 
indictment,  in  the  Attorney  General's  office  a  short  time  before 
the  trial  of  one  Edward  Primrose  upon  the  charge  of  murder  of 
the  first  degree,  to  the  effect  that  Primrose  pulled  Frisby's  (the 
man  who  was  killed)  head  down  and  shot  him  in  the  back  of  the 
head.  The  Attorney  General  then  called  the  Official  Court 
Stenographer  to  the  stand  and  proved  by  him  that  at  the  trial 
of  Primrose  subsequently  the  defendant,  Clara  Thomas,  denied 
making  the  said  statements  to  the  Attorney  General,  in  his  office, 
in  the  presence  of  the  said  certain  witnesses. 

Mr.  Brockson  propounded  to  the  Court  Stenographer  the 
following  questions  in  cross  examination: 

X.  Please  tell  the  court  and  the  jury  what  Clara  Thomas 
testified  to  here  on  the  stand  as  to  how  the  shooting  occurred 
where  August  Frisby  was  shot? 

(Objected  to  by  the  Attorney  General  as  immaterial  to 
any  issue  in  the  case, — which  issue  was  whether  the  witness  had 
made  the  specific  statements  as  charged  in  the  indictment. 
Objection  sustained.) 

X.  State  what  Clara  Thomas  testified  to  at  the  trial  o* 
Ed.  Primrose  as  to  the  promise  she  had  made  to  Ed.  Primrose 
to  testify  for  him? 

(Objected  to  by  the  Attorney  General  as  immaterial  to  the 
issue.     Objection  sustained.) 

X.  At  the  trial  of  Ed.  Primrose  did  not  the  Attorney  General 
ask  Clara  Thomas  what  was  meant  when  Ed.  Primrose  came  in 
the  office  before  Esquire  Harman  at  Townsend,  at  the  preliminary 
hearing,  when  he  pointed  his  finger  at  her  and  said,  " Remember 
what  I  told  you,"  or  words  to  that  effect? 

(Objected  to  by  the  Attorney  General  as  immaterial. 
Objection  sustained.) 
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X.  Will  you  tell  the  court  and  the  jury  what  Clara  Thomas 
testified  to  at  the  trial  of  Ed.  Primrose  as  to  what  she  had  promised 
Ed.  Primrose  to  testify  to? 

(Objected  to  by  the  Attorney  General  as  immaterial.  Ob- 
jection sustained.) 

When  the  state  rested,  counsel  for  the  defendant  asked  the 
Court  to  instruct  the  jury  to  return  a  verdict  of  not  guilty,  be- 
cause it  did  not  appear  from  the  evidence  that  the  alleged  false 
statements  sworn  to  by  the  defendant  before  the  Attorney 
General  were  material  to  the  issue  involved  in  the  trial  of  Edward 
Primrose  upon  the  charge  of  murder  of  the  first  degree,  also  be- 
cause there  was  no  allegation  in  the  indictment  that  it  is  material. 

Bovce,  J.: — We  decline  to  instruct  the  jury  as  requested. 

Boyce,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — Clara  Thomas,  the  accused,  is 
charged  in  this  indictment  with  perjury.  The  indictment  con- 
tains three  counts. 

The  Attorney  General  contends,  as  substantially  averred  in 
the  indictment,  that,  on  the  fifth  day  of  October,  A.  D.  1910,  one 
Edward  Primrose  was  placed  on  trial  in  the  Court  of  Oyer  and 
Terminer,  in  this  county,  for  the  murder  of  August  Frisby,  and 
that  the  accused  did  then  and  there,  upon  her  oath,  falsely,  will- 
fully and  corruptly  depose  and  say,  among  other  things,  in  sub- 
stance, that  she,  before  him,  the  Attorney  General,  in  his  office 
back  of  this  courtroom,  a  week  or  ten  days  prior  to  said  trial,  in 
the  presence  of  others  whose  testimony  you  have  heard,  did  not 
say  to  him  that  the  said  Primrose  had  grabbed  Frisby 's  head  with 
his  left  hand  and  pulled  it  down  and  shot  him  in  the  back  of  the 
head,  and  that  she,  at  the  same  place  and  time  did  not  say  to  him, 
the  Attorney  General,  that  the  reason  she  had  not  told  him  the 
truth  before  was  beacuse  she  had  promised  Ed.  (meaning  Prim- 
rose) to  testify  on  his  side,  whereas,  as  assigned  in  this  indict- 
ment, in  substance  as  in  truth  and  in  fact,  the  accused,  at  the 
time  she  gave  her  testimony  on  oath  in  said  court,  then  and  there 
well  knew  that  she  did  so  testify  on  oath  before  the  Attorney 
General  at  the  time  and  place  aforesaid,  and  in  the  manner  and 
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substance  aforesaid,  and  that  by  her  own  act  and  consent  and  of 
her  own  wicked  and  corrupt  mind  and  disposition,  in  manner 
and  form  aforesaid,  did  falsely,  wickedly,  corruptly  and  felon- 
iously commit  willful  and  corrupt  perjury,  etc. 

The  accused  disclaims  any  recollection  of  testifying  before 
the  Attorney  General  as  alleged.  By  a  statute,  in  this  state,  it  is 
provided  that  "if  any  person  shall  commit  the  crime  of  perjury," 
etc.,  *  *  *  "such  person  shall  be  deemed  guilty  of  felony."  Rev. 
Code  (1893,)  §  1,  c.  130. 

Perjury  was  an  offense  at  common  law,  and  has  been  describ- 
ed to  be  where  a  lawful  oath  is  administered  in  some  judicial 
proceeding,  or  due  course  of  justice,  to  a  person  who  swears 
willfully,  absolutely  and  falsely,  in  a  matter  material  to  the  issue  or 
point  in  question.  State  v.  Shaffner,  6  Penn.,  576,  69  Atl.  1004. 

To  establish  the  guilt  of  the  accused  it  is  necessary  for  the 
state  to  satisfy  you,  beyond  a  reasonable  doubt,  that  the  accused 
did  testify,  under  oath,  at  the  trial  of  Edward  Primrose,  for  the 
murder  of  August  Frisby,  in  the  said  Court  of  Oyer  and  Ter- 
miner, in  this  county,  and  that  }ier  testimony  aras  false  and 
was  known  by  her  to  be  false,  at  the  time  she  gave  it,  as  set  forth 
in  the  indictment. 

Where  the  indictment  contains  more  than  one  distinct  assign- 
ment of  perjury  upon  the  same  testimony,  as  in  this  case,  it  will 
be  sufficient  if  any  one  of  them  be  proved ;  and  proof  of  the  sub- 
stance is  sufficient,  provided  it  is  in  substance  and  effect  the  whole 
of  what  is  contained  in  the  assignment  set  forth  in  the  indict- 
ment.    3  Greenleaf  on  Evidence,  §  193. 

As  to  the  materiality  of  the  matter  to  which  the  accused  is 
alleged  to  have  testified  under  oath,  it  must  appear  either  to  have 
been  directly  pertinent  to  the  issue,  or  point  in  question,  in  the 
said  trial  of  Primrose,  or  tending  to  prove  the  issue  or  point  in 
question  in  said  trial. 

Every  person  charged  with  crime  is  presumed  to  be  innocent 
until  the  commission  thereof  is  proved  to  the  satisfaction  of  the 
jury,  beyond  a  reasonable  doubt.  In  criminal  cases,  a  reasonable 
doubt  inures  to  the  acquittal  of  the  accused.  By  reasonable 
doubt  is  not  meant  a  mere  speculative,  fanciful  or  possible  doubt, 
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but  a  real,  substantial  doubt,  remaining  in  the  minds  of  the 
jurors  after  a  careful,  conscientious  consideration  of  all  the  facts 
and  circumstances  surrounding  the  case. 

Evidence  of  good  character  when  produced  is  to  be  consid- 
ered by  the  jury  in  connection  with  all  the  other  evidence  in  the 
case  in  determining  the  innocence  or  guilt  of  the  accused. 

In  determining  the  question  before  you,  you  should  take  into 
consideration  all  the  testimonv  adduced  at  this  trial  respecting 
the  testimony  alleged  to  have  been  given  by  the  accused  on  her 
oath  before  the  Attorney  General,  before  the  trial  of  Primrose 
as  well  as  that  given  by  her  at  said  trial. 

If  you  are  satisfied  beyond  a  reasonable  doubt,  such  as  we 
have  defined  to  you,  that  the  testimony  alleged  to  have  been  given 
by  the  accused  at  the  trial  of  Primrose  was  given,  and  that  it  was 
false,  and  that  it  was  given  by  the  accused  willfully  and  corruptly, 
knowing  it  to  be  false,  your  verdict  should  be  guilty;  otherwise 
your  verdict  should  be  not  guilty. 

Verdict,  not  guilty. 


Eric  A.  H.  Krussman  vs.  Mary  Krussman. 

Divorce — Decree  Nisi — Setting  Aside — Condoning  Ofpbnsb  Aptbr 
Decree. 

One  having,  after  bringing  action  for  divorce,  and  before  entry  of 
decree  nisi,  condoned  his  wife's  adultery,  and  after  such  entry  condoned  it 
and  renewed  his  marital  relations  with  her,  such  decree  will  not  be  made 
absolute,  but  will  be  set  aside. 

(December  23,    1910.) 

Judges  Boyce  and  Hastings  sitting. 
Levin  Irving  Handy  for  petitioner. 
Howell  5.  England  for  plaintiff. 

Superior  Court,  New  Castle  County,  November  Term,  1910. 

Action  for  Divorce  (No.  9,  November  Term,  1909). 
Decree  nisi.    Heard  on  defendant's  petition  to  have  the  decree 
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nisi  set  aside,  and  the  original  petition  for  divorce  dismissed. 
The  decree  nisi  set  aside,  and  petition  dismissed. 

The  grounds  set  forth  in  the  petition,  and  proved  at  the 
hearing,  were  that  after  the  defendant  was  served  personally, 
her  husband  came  to  her  and  told  her  that  he  was  sorry  for  having 
brought  any  divorce  proceedings  against  her;  asked  to  be  forgiven 
for  his  action  in  so  doing;  told  her  that  the  case  would  be  aban- 
doned; and  resumed  marital  relations  and  cohabited  with  her 
and  had  sexual  intercourse  with  her;  that,  therefore,  thinking  the 
case  had  been  abandoned,  she  did  not  appear  in  court:  that  after 
the  husband  had  obtained  the  decree  nisi,  unknown  to  her,  he 
asked  her  to  come  back  and  live  with  him,  and  not  to  tell  her 
brothers  that  he  had  ever  applied  for  a  divorce.  He  went  up  to 
her  home  where  she  was  then  living  with  her  brothers  and  got  her 
to  return  to  Wilmington  with  him.  She  came  back  and  lived 
with  him  for  nearly  a  month,  at  the  end  of  which  time  he  took 
the  two  children,  the  custody  of  whom  was  awarded  to  him  by  the 
decree  nisi,  and  ran  aw^y  with  them. 

Mr.  Handy: — The  law  is  well  settled  that  cohabitation  after 
a  decree  nisi  is  passed  is  a  bar  to  an  absolute  divorce. 

Mr.  England: — If  your  Honors  please,  my  plaintiff  is  now 
outside  the  jurisidiction.  As  soon  as  my  friend  filed  this  affi- 
davit I  mailed  my  client  a  copy  of  it,  and  had  a  letter  from  him 
Friday,  I  think,  of  last  week,  stating  that  the  facts  set  forth 
in  this  affidavit  were  not  true.  I  think,  therefore,  that  I  ought 
to  have  an  opportunity  to  present  evidence  in  rebuttal  to  any- 
thing that  might  arise,  or  may  be  presented,  so  that  my  client  can 
come  here  with  his  witnesses. 

Mr.  Handy :— ^J  have  no  objection  to  that.  I  would  not  at 
all  object  if  the  court  would  hear  the  petitioner's  witnesses  now 
and  fix  some  future  date  for  hearing  the  plaintiff's  testimony  in 
rebuttal. 

Boyce,  J.: — Mr.  England,  when  do  you  expect  to  be  ready? 

Mr.  England: — I  cannot  tell.  I  should  think  I  ought  to  be 
ready  within,  say,  a  week.  My  client  is  not  so  far  away  that  I 
could  not  have  him  here  by  that  time. 
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Boycb,  J. : — We  will  hear  the  petitioner's  witnesses  with  the 
understanding  that  you  raise  no  objection  to  it. 

Mr.  England:— Not  at  all,  not  if  I  can  have  my  opportunity; 
that  is  all. 

After  hearing  testimony  in  support  of  the  petition  the  court 
said: 

Boyce,  J.: — We  think,  Mr.  England,  that  Saturday  of  this 
week  is  sufficient  time  for  appearing  and  offering  any  evidence 
you  may  have  to  rebut  this  testimony,  and  we  fix  that  time  for 
such  hearing.  We  will  say  now,  that  unless  Mr.  Krussman  does 
appear  and  does  satisfy  the  court  upon  this  question,  the  court 
will  at  least  refuse  to  grant  a  final  decree  in  this  case.  We  say 
this  in  order  that  you  may  notify  him  so  that  he  will  understand 
the  importance  of  this  matter. 

The  plaintiff  Krussman  not  appearing  at  the  date  fixed  by 
the  court,  his  counsel  being  present  and  not  offering  any  counter 
testimony,  the  following  order  was  made : 

"And  now  to  wit,  this  twenty-third  day  of  December, 
A.  D.  1910,  it  appearing  to  the  court  upon  the  petition  and  affi- 
davit of  Mary  Krussman  the  defendant,  and  upon  the  hearing  of 
witnesses  that  subsequent  to  the  bringing  of  the  said  action  and 
prior  to  the  entry  of  the  decree  nisi  on  November  twenty-sixth, 
A.  D.  1909,  the  plaintiff  condoned  the  said  adultery,  and  it  further 
appearing  upon  the  said  petition  and  the  said  hearing  that  subse- 
quent to  the  entry  of  the  said  decree  nisi  the  plaintiff  condoned 
the  said  adultery  and  renewed  his  marital  relations  with  the  de- 
fendant, the  court  therefore  refuses  to  make  absolute  the  said 
decree  nisi;  and  it  is  ordered,  adjudged  and  decreed  that  the  said 
decree  nisi  be  set  aside. 

"Wm.H.BoycbJ. 
Daniel  O.  Hastings,  J." 
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George    Colombo,  defendant    below,  plaintiff    in    error,    w. 
State  of  Delaware,  plaintiff  below,  defendant  in  error. 

1.  Witnesses — Recalling  Witness. 

In  a  prosecution  for  the  rape  of  a  young  child,  a  physician  testified  that  he 
examined  prosecutrix  shortly  after  accused's  arrest,  and  found  her  hymen 
ruptured  and  inflamed,  indicating  a  partial  or  complete  penetration  of  her 
sexual  organ  by  a  foreign  body;  and,  before  another  physician  was  called  to 
testify  to  the  fact  that  prosecutrix  was  affected  by  a  venereal  disease  contracted 
by  sexual  intercourse,  the  state  recalled  prosecutrix,  who  had  previously 
testified  that  accused  had  penetrated  her  body  with  his  sexual  organ,  and  asked 
her  if  any  other  than  accused  had  penetrated  her  with  his  sexual  organ,  which 
question  she  answered  in  the  negative.  Held,  that  prosecutrix's  testimony  that 
no  one  other  than  accused  had  penetrated  her  was  admissible,  in  connection 
with  the  testimony  that  her  hymen  was  ruptured  and  inflamed,  and  prepara- 
tory to  the  testimony  of  the  other  physician. 

2.  Rape — Elements  op  Ofpense — Penetration — Necessity. 
Sexual  penetration  is  an  essential  element  of  the  crime  of  rape. 

3.  Rape — Prosecution — Evidence — Penetration. 

Sexual  intercourse  may  be  proven  in  a  rape  case,  either  by  direct  evidence, 
or  by  circumstantial  evidence  from  which  penetration  is  a  necessary  inference. 

4.  Rape — Prosecution — Admission  of  Evidence — Venereal  Disease — 
Admission  to  Show  Penetration. 

In  analogy  to  the  rule  permitting  evidence  of  marks  of  violence  to  prosecu- 
trix's private  parts  in  a  rape  case,  in  order  to  show  sexual  intercourse,  and, 
inferentially,  penetration,  proof  that  prosecutrix  had  a  venereal  disease,  which 
could  only  have  been  contracted  by  sexual  intercourse,  was  admissible  in  a 
rape  case  to  show  penetration,  in  connection  with  prosecutrix's  testimony  that 
accused  was  the  only  man  whose  organ  had  ever  penetrated  her. 

5.  Rape — Prosecution — Evidence — Striking  Evidence. 

Testimony  was  admitted  in  a  rape  case  of  the  fact  that  prosecutrix  had  a 
venereal  disease,  communicable  only  by  sexual  intercourse,  tor  the  purpose  of 
showing  penetration,  either  by  considering  that  evidence,  in  connection  with 
evidence  that  accused  was  the  only  man  who  had  had  intercourse  with  her,  or  in 
connection  with  evidence  that  accused  had  a  similar  disease;  but  the  state  failed 
to  prove  that  accused  had  a  similar  disease  at  the  time  of  the  alleged  rape, 
whereupon  accused  moved  to  strike  the  testimony  that  prosecutrix  was  infected 
with  a  venereal  disease.  Held,  that  the  motion  to  strike  was  properly  over- 
ruled, since  such  evidence  was  competent  to  show  penetration,  in  connection 
with  the  proof  that  accused  was  the  only  man  who  ever  had  intercourse  with 
prosecutrix,  notwithstanding  the  state's  failure  to  prove  that  he  had  a  similar 
venereal  disease. 

6.  Criminal  Law — Evidence — Best  Evidence. 

Testimony  of  a  witness  that  prosecutrix  saw  accused  at  the  police  station 
on  the  day  of  his  arrest  did  not  mean  that  she  identified  him,  and  hence  was 
not  objectionable  as  secondary  evidence  as  to  his  identification. 

7.  Criminal  Law — Instruction — Request — Charging  Instruction. 

It  is  not  error  to  refuse  to  adopt  the  precise  language  of  instructions  re- 
quested by  accused,  where  they  were  charged  in  substance. 

(October   17,    1910.) 
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Curtis,  Chancellor,  and  Associate  Judges  Conrad  and 
Woollbt,  sitting.. 

Wilbur  L.  Adams  for  plaintiff  in  error. 

Andrew  C.  Gray,  Attorney  General,  and  Josiah  0.  Wolcott, 
Deputy  Attorney  General,  for  defendant  in  error. 

Supreme  Court,  June  Term,  1910. 

Writ  op  Error  (No.  2,  June  Term,  1910)  to  the  Court  of 
Oyer  and  Terminer  of  the  State  of  Delaware,  in  and  for  New  Castle 
County. 

The  defendant  was  convicted  of  rape  in  the  Court  of  Oyer  and 
Terminer,  the  case  being  reported  in  1  Boyce  96,  75  Atl.  616. 
Affirmed. 

The  case  is  stated  in  the  opinion. 

Woollby,  J.,  delivering  the  opinion  of  the  court: 

George  Colombo,  the  plaintiff  in  error,  was  charged  by  indict- 
ment with  the  crime  of  rape  upon  one  Mary  Lefkowicy,  and  upon 
trial  was  found  guilty.  After  judgment  and  sentence,  he  ob- 
tained from  this  court  a  writ  of  error,  in  support  of  which  he  filed  an 
assignment  of  errors  containing  eight  specifications. 

First.  Prior  to  the  admission  of  the  testimony  which  is  speci- 
fied as  error  under  the  first  assignment,  Dr.  Wales  was  produced  as 
a  witness  for  the  state  and  testified,  without  objection,  that  shortly 
after  the  arrest  of  the  prisoner  he  examined  the  prosecutrix,  who 
was  a  child  of  tender  years,  and  found  her  hymen  ruptured  and  in- 
flamed, and  that  this  condition  indicated  either  a  partial  or  com- 
plete penetration  of  the  female  organ  by  some  foreign  body. 

Dr.  De  Lacour,  having  been  produced  as  a  witness  for  the 
state  and  having  testified  that  she  had  examined  the  private  parts 
of  the  prosecutrix,  was  asked  to  describe  their  condition.  Upon 
objection,  Dr.  De  Lacour  was  withdrawn  pending  the  recall  of  the 
prosecutrix,  who,  having  previously  testified  that  the  prisoner  had 
effected  an  entrance  into  her  body,  was  asked  if  any  one  other  than 
the  prisoner  had  so  entered  her.  Upon  objection  by  the  prisoner, 
it  was  urged  for  the  state  that  the  evidence  was  admissible  in  con- 
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nection  with  the  testimony  of  Dr.  Wales,  in  respect  to  the  child's 
ruptured  and  inflamed  hymen,  as  tending  to  prove  that  if  no  one 
other  than  the  prisoner  had  entered  her,  it  must  have  been  the 
prisoner  who  created  that  condition,  and  that  evidence  which 
restricted  to  the  prisoner  acts  of  sexual  intercourse  with  the  prose- 
cutrix, was  proper  and  necessary  to  make  relevant  the  testimony 
to  be  given  by  Dr.  De  Lacour,  that  the  child  was  infected  by  a 
venereal  disease  contracted  by  sexual  intercourse. 

The  court  overruled  the  objection  and  admitted  the  answer, 
which  upon  exception,  constitutes  the  prisoner's  first  assignment  of 
error.  The  substance  of  the  answer  of  the  prosecutrix  was  that  no 
one  other  than  the  prisoner  had  ever  entered  her. 

It  therefore  appears  that  the  testimony  of  the  prosecutrix  that 
the  prisoner  was  the  only  man  who  had  improperly  known  her,  was 
admitted  as  supplementary  to  the  testimony  of  Dr.  Wales  and  as 
preliminary  to  the  testimony  of  Dr.  De  Lacour.  As  Dr.  Wales 
had  testified  that  the  hymen  had  been  ruptured  by  a  foreign  body, 
it  was  in  our  opinion  proper  and  material  to  admit  testimony, 
which,  if  true,  would  tend  to  prove  by  exclusion,  that  the  rupture 
of  the  hymen  was  caused  by  a  penetration  effected  by  the  prisoner. 
As  Dr.  De  Lacour  was  produced  to  show  an  infected  condition  of 
the  private  parts  of  the  prosecutrix,  by  which  sexual  intercourse 
was  intended  to  be  proven  and  one  element  of  the  crime  of  rape 
thereby  established,  it  was  necessary,  in  order  to  make  material 
the  testimony  of  the  physician,  to  admit  testimony  that  restricted 
sexual  intercourse  to  the  prisoner,  so  as  to  negative  the  possibility 
of  the  prosecutrix  having  contracted  the  disease  from  some  one 
else.    People  v.  Duncan,  104  Mich.  460,  62  N.  W.  556. 

We  are  of  opinion  that  the  evidence  was  properly  admitted  in 
connection  with  the  testimony  of  Dr.  Wales,  as  well  as  in  prepara- 
tion for  the  testimony  of  Dr.  De  Lacour,  and  therefore  find  no  error 
shown  by  the  first  assignment. 

Second  and  Third.  Dr.  De  Lacour,  having  been  recalled,  was 
directed  to  describe  the  condition  of  the  private  parts  of  the  prose- 
cutrix. Upon  objection  by  the  prisoner,  it  was  urged  for  the  state 
that  the  testimony  was  offered  to  prove  an  infected  condition  of 
the  female  organs,  caused  by  sexual  intercourse,  and  thereby  to 
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prove  first  a  penetravit,  and  second  that  the  prosecutrix  contracted 
the  disease  from  the  prisoner,  who,  upon  further  proof,  would  be 
shown  to  have  been  infected  with  the  same  disease.  The  court 
overruled  the  objections  to  this  and  to  another  question  that  re- 
lated to  the  manner  in  which  the  disease  was  acquired,  which  up- 
on exceptions  constitute  together  the  prisoner's  second  and  third 
assignments  of  error.  The  substance  of  the  answers  is  that  the 
witness  examined  the  private  parts  of  the  prosecutrix  in  the  last 
week  in  May  following  the  month  of  March,  in  the  early  part  of 
which  the  crime  is  alleged  to  have  been  committed,  and  found  her 
suffering  from  syphilis  in  its  secondary  stage,  conveyed  to  her  by 
sexual  intercourse,  anywhere  from  six  weeks  to  three  months  before. 
Sexual  penetration  of  the  prosecutrix  by  the  accused  is  a  neces- 
sary element  of  the  crime  of  rape,  to  establish  which  the  prose- 
cution must  prove  sexual  intercourse,  which  includes  and  means 
sexual  penetration.  Sexual  intercourse  may  be  proved  either  by 
direct  evidence,  when  the  case  admits  of  it,  or  by  circumstantial 
evidence,  when  the  case  requires  it,  showing  a  situation  or  condi- 
tion, from  which  the  act  of  penetration  is  deduced  as  a  necessary 
inference.  Proof  of  marks  of  violence  or  injury  to  the  private 
parts  of  a  prosecutrix  is  uniformly  admitted  as  evidence  of  cir- 
cumstances from  which  sexual  intercourse  may  be  inferred  and  by 
which  sexual  penetration  may  be  established;  so  proof  of  the  pre- 
sence of  a  venereal  disease  in  the  private  parts,  together  with  proof 
that  the  particular  disease  could  not  have  been  so  contracted  ex- 
cept by  sexual  intercourse,  is  likewise  proof  of  sexual  penetration, 
and  constitutes  evidence  proper  to  be  submitted  to  a  jury.  It  is  to 
the  admission  of  testimony  of  this  latter  character  that 
the  prisoner  has  excepted,  yet  we  can  see  no  distinction  be- 
tween an  injury  to  the  private  parts  resulting  from  violence,  as 
proof  of  a  penetravit,  and  a  venereal  disease  that  may  be  con- 
tracted only  by  entrance,  as  evidence  of  a  penetration.  The 
authorities  support  each  proposition  alike,  and  in  principle,  make 
no  distinction  between  them.  SigereUa  v.  State,  1  Boyce,  157, 
74  Atl.  1081;  Brauer  v.  State,  25  Wis.  413;  State  v.  Carnagy,  106 
Iowa  483, 76  N.  W.  805;  Taylor  v.  State,  111  Ind.  279, 12  N.  E.  400; 
White  v.  Commonwealth,  96  Ky.  180,  28  5.  W.  340;  Lam  Yee  v. 
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State,  132  Wis.  527,  112  W.  W.  425;  33  C>c.  1487;  Under hiU  on 
Crim.  Ev.  413. 

In  the  case  of  Lam  Yee  v.  State,  132  Wis.  527,  112  AT.  W.  425, 
the  prosecutrix  testified  to  the  penetration  by  the  prisoner,  in  sup- 
port of  which  there  was  testimony  that  a  short  time  after  the  date 
of  the  offense,  the  prosecutrix  was  found  to  be  afflicted  with  a 
venereal  disease  of  a  character  and  stage  indicating  that  it  was 
communicated  to  her  at  about  the  date  of  the  offense.  To  counter- 
act the  effect  of  this  testimony  the  accused  testified  that  he  had  no 
such  disease. 

In  ruling  on  an  objection  to  the  argument  of  counsel,  the  court 
said,  in  substance,  that  if  the  evidence  of  the  prosecutrix  that  the 
prisoner  had  intercourse  with  her  be  true,  and  the  evidence  that  she 
was  infected  with  a  venereal  disease,  contracted  at  about  the  time 
of  the  intercourse,  likewise  be  true,  it  is  proper  for  the  jury  to 
infer  that  the  prisoner  was  afflicted  with  the  same  disease  at  the 
time  of  the  abuse.  Upon  exception  to  this  statement  of  the  trial 
court,  the  Supreme  Court,  on  writ  of  error,  "considered  that  no 
error  was  committed  in  respect  to  the  matter.  The  purpose 
of  the  evidence  as  to  the  girl's  condition  was  to  show  circumstan- 
tially that  she  had  been  abused  by  some  male  person.  It  was 
legitimate  for  that  purpose.  The  evidence  that  the  disease  had 
run  a  course  indicating  that  it  was  communicated  to  the  girl  about 
the  time  she  clamed  to  have  been  assaulted,  circumstantially  tend- 
ed to  prove  that  she  then  contracted  it.  The  effect  of  the  court's 
ruling  was  that  the  jury  might  consider  her  evidence  and  that  in 
respect  to  her  condition  and  when  such  condition  probably  originat- 
ed, as  bearing  on  whether  the  accused  produced  it." 

In  the  case  of  Regina  v.  Lines,  47  E.  C.  L.  393,  on  an  indict- 
ment for  carnally  knowing  a  child  of  tender  years,  it  appeared  from 
the  examination  of  the  surgeon,  with  respect  to  the  penetration, 
that  the  hymen  of  the  child  had  not  been  ruptured,  but  upon  the 
hymen  there  was  a  venereal  sore,  which  must  have  arisen  from 
actual  contact  with  the  virile  member  of  a  man.  Counsel  for  the 
prisoner  submitted  that  all  these  appearances  were  consistent  with 
the  fact  of  the  private  parts  of  the  prisoner  being  in  actual  contact 
with  the  private  parts  of  the  child,  and  yet  no  penetration  suffi- 
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dent  to  constitute  the  whole  offense,  may  have  taken  place.  The 
court  however  submitted  to  the  jury  the  fact  of  a  venereal  sore  as 
evidence  of  a  penetration  and  said:  "I  shall  leave  it  to  the  jury  to 
say  whether,  at  any  time,  any  part  of  the  virile  member  of  the 
prisoner  was  within  the  'labia  of  the  pudendum'  of  the  prosecutrix  ; 
for  if  ever  it  was,  no  matter  how  little,  that  was  sufficient  to  con- 
stitute a  penetration,  and  the  jury  ought  to  convict  the  prisoner 
of  the  complete  offense." 

These  cases  illustrate  the  trend  of  decisions  upon  this  subject, 
in  accord  with  which  we  hold  in  this  case,  that  evidence  of  the 
presence  of  a  venereal  disease  in  the  prosecutrix,  contracted  by 
sexual  intercourse,  was  evidence  of  a  penetravit,  and  when  con- 
sidered in  conjunction  with  her  testimony  that  he  was  the  only  man 
who  had  ever  entered  her,  it  was  properly  admitted  as  evidence  of  a 
penetration  by  the  prisoner.  We  find  no  error  in  the  second  and 
third  assignments. 

Fourth.  When  the  state  offered  to  prove  a  similar  disease  in 
the  prisoner  at  the  time  of  the  rape,  by  the  testimony  of  a  physician 
who  examined  him  six  months  thereafter,  the  court  considered  the 
examination  too  remote  and  excluded  the  testimony.  Upon  the 
failure  of  the  state  to  supplement  its  proof  of  a  venereal  disease  in 
the  prosecutrix  with  proof  of  a  like  disease  in  the  prisoner,  in  order 
to  prove  in  this  manner  that  the  disease  of  one  was  contracted 
from  that  of  the  other,  counsel  for  the  prisoner  moved  that  all  of 
the  testimony  of  Dr.  De  Lacour  respecting  the  condition  of  the 
private  parts  of  the  prosecutrix  and  the  manner  by  which  they  be- 
came infected,  be  stricken  out.  The  court  refused  the  motion, 
which  upon  exception  constitutes  the  prisoner's  fourth  assignment 
of  error. 

By  the  testimony  of  Dr.  De  Lacour,  two  things  are  disclosed; 
first,  the  presence  of  a  venereal  disease  in  the  prosecutrix;  and, 
second,  that  the  particular  disease  was  contracted  by  sexual  inter- 
course. By  this  testimony  the  state  offered  to  prove  two  things; 
first,  a  penetravit;  and,  second,  that  the  disease  was  acquired  by 
sexual  intercourse  with  the  prisoner,  upon  further  proof  of  a  like 
disease  in  him.  In  this  latter  particular  the  state  failed.  But  the 
offer  of  the  state  was  not  really  to  prove  two  things  by  the  testimony 
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of  Dr.  De  Lacour,  but  to  prove  one  thing  in  two  ways.  The  only 
thing  that  the  state  sought  to  prove  by  this  testimony  was  a  pene- 
trant by  the  prisoner,  and  the  two  ways  in  which  it  sought  to  prove 
it  were,— first,  by  evidence  of  a  disease  in  the  prosecutrix,  con- 
tracted by  sexual  intercourse,  considered  in  conjunction  with  proof 
that  the  prisoner  was  the  only  man  who  had  intercourse  with 
her;  and,  second,  by  evidence  of  a  disease  in  the  prosecutrix  con- 
tracted by  sexual  intercourse,  considered  in  connection  with  proof 
that  the  prisoner,  who  was  the  only  man  who  had  intercourse  with 
her,  had  a  like  disease.  In  the  first  way,  penetration  was  to  be 
inferred  from  the  presence  of  the  disease  in  the  female,  and,  by  the 
second  way,  from  the  presence  of  the  disease  in  the  male  as  well. 
But  in  either  way  the  one  thing  sought  to  be  established  by  the 
evidence  was  a  penetravit  by  the  prisoner,  to  prove  which  in  the 
first  way  we  have  already  held  that  the  testimony  was  properly  ad- 
mitted. As  the  testimony  failed  to  prove  a  penetravit  by  one 
method  of  reasoning,  it  is  not  thereby  made  incompetent  to  prove 
a  penetravit  by  the  other  method,  and  therefore  should  not  have 
been  stricken  out.  We  find  no  error  in  the  fourth  assignment,  and 
consider  that  the  prisoner  was  rather  benefited  than  prejudiced  by 
the  offer  of  the  state  and  its  corresponding  failure  of  proof. 

Fifth.  The  evidence  considered  by  the  fifth  assignment  is 
the  statement  of  a  witness  that  the  prosecutrix  saw  the  prisoner  at 
the  police  station  on  the  day  of  his  arrest,  and  the  error  suggested 
is  the  admission  of  this  testimony  as  tending  to  prove  identity. 
As  this  testimony  was  not  supplemented  by  other  testimony  that 
the  prosecutrix  at  that  time  identified  or  recognized  the  prisoner, 
we  are  of  opinion  that  the  bald  statement  of  the  witness  that  the 
prosecutrix  saw  the  prisoner,  did  not  mean  that  she  identified  him, 
and  therefore  is  not  within  the  objection  against  secondary  evi- 
dence.   We  find  no  error  in  the  fifth  assignment. 

Sixth,  Seventh  and  Eighth.  The  remaining  assignments  of  error 
relate  to  instructions  to  the  jury.  We  find  that  the  trial  court 
fully  and  correctly  instructed  the  jury  on  those  phases  of  the  law  of 
rape  that  are  particularly  embraced  within  the  prisoner's  prayers, 
and  having  charged  the  substance  of  the  prayers,  no  error  was  com- 
mitted by  the  court  in  declining  to  adopt  their  precise  language. 
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After  giving  to  this  case  a  consideration  required  by  its  serious 
nature  and  commensurate  with  the  importance  of  the  questions 
involved,  we  are  of  opinion  that  at  the  trial  no  prejudice  was  done 
the  defendant  below  and  no  error  was  committed  by  the  court,and 
therefore 

The  judgment  of  the  court  below  is  affirmed. 


Monad  Engineering  Company,  a  corporation  existing  under  the 
laws  of  the  State  of  New  York  vs.  Hamilton  Stewart, 
trading  as  Stewart  and  Donohue. 

1.  Contracts — Validity — Fraud. 

Fraud,  avoiding  a  contract,  must  relate  to  something  material.  The 
contract  must  have  been  induced  by  it,  and  the  confidence  and  belief  induced 
most  have  been  a  reasonable  one. 

2.  Sales — Breach  op  Contract  by  Vendor — Fraud  op  Purchaser — 
Misrepresentations. 

Defendants  having  contracted  to  sell  stone  to  plaintiff,  plaintiff's  false 
statements  as  to  the  work  for  which  the  stone  was  to  be  used  did  not  constitute 
fraud  affecting  the  contract. 

3.  Sales— Fraud  by  Purchaser— Misrepresentation  as  to  Credit. 

A  purchaser's  statement  that  it  had  paid  for  all  materials  for  a  particular 
contract  within  30  days  of  delivery  did  not  alone,  if  false,  affect  the  substance 
of  the  contract,  in  the  absence  of  evidence  that  the  purchaser's  credit  was  bad 
or  that  the  seller  might  rely  on  a  builder's  lien. 

4.  Fraud— Presumptions  and  Burden  op  Proof. 

Fraud  is  never  presumed,  and  the  burden  of  proof  is  on  the  party  alleging 
it. 

5.  Fraud— Questions  for  the  Jury. 

Whether  there  is  any  evidence  of  fraud,  or  facts  from  which  the  jury  may 
reasonably  infer  fraud,  is,  in  most  cases,  for  the  court. 

6.  Sales — Breach   op  Contract — Damage   to   Purchaser — Measure. 

The  measure  of  damages  for  the  seller's  failure  to  furnish  goods  sold  was  the 
difference  between  the  contract  price  and  the  market  value  of  the  goods  at  the 
time  and  place  of  delivery,  with  necessary  expenses;  and  it  was  the  purchaser's 
duty,  in  purchasing  other  goods,  to  purchase  at  the  lowest  price  possible  at  a 
place  where  it  could  be  delivered  at  least  expense. 

7.  Sales — Failure  to  Deliver — Damages. 

If  a  seller  of  stone  knew  it  was  not  to  be  used  at  the  point  where  he  was  to 
deliver  it,  but  was  to  be  loaded  on  scows,  on  failure  to  deliver,  necessitating 
purchase  elsewhere,  the  purchaser  would  be  entitled  to  recover  any  increase  in 
cost  of  such  loading  and  the  expenses  necessarily  incurred  in  connection  there- 
with. 

(December  22,   1910.) 
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Judges  Boyce  and  Hastings  sitting. 

WilMatn  5.  ift/ks  for  plaintiff. 

John  F.  Neary  (of  T^ard,  Gray  and  Neary)  for  defendant. 

Superior  Court,  New  Castle  County,  November  Term,  1910. 

Action  of  Assumpsit  (No.  59,  January  Term,  1908),  to 
recover  damages  for  breach  of  a  contract  for  the  delivery  to  the 
plaintiff  of  certain  stone  called  riprap.  Judgment  for  plaintiff 
and  defendant  brings  error.     (See  3  Boyce — ). 

The  facts  and  contentions  of  the  parties  appear  in  the  charge 
of  the  court  to  the  jury. 

Hastings,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — This  is  an  action  by  the  Monad 
Engineering  Company,  a  corporation,  and  the  plaintiff,  against 
Hamilton  Stewart,  trading  as  Stewart  &  Donohue,  the  defendant, 
to  recover  damages  for  breach  of  contract.  It  is  admitted  in  this 
case  that  a  contract  was  entered  into  between  the  plaintiff  and 
defendant,  and  that  said  contract  is  in  the  following  words  and 
figures,  to  wit: 

Plaintiffs  Exhibit  No.  4. 
"Address  all  commtmications  to  Stewart  &  Donohue,  Office  and 

Quarries,  Augustine   near  Wilmington. 

"Wilmington,  Delaware,  December  13,  1907. 
'The  Monad  Engineering  Co.,  147  Cedar  Street,  New  York  City, 

N   Y. 

"Gentlemen:  Confirming  prices  given  your  Mr.  A.  T.  Pres- 
cott  on  riprap,  would  say  that  we  will  furnish  and  deliver  in  car- 
load lots  f .  o.  b.  cars  B.  St.  wharf,  Wilmington,  Del.,  in  pieces  rang- 
ing in  weight  from  150  to  250  lbs.  each  for  the  sum  of  one  ($1.00) 
dollar  per  ton  of  2,000  lbs.,  subject  to  railroad  weights,  delivery 
to  be  made  as  follows :  Three  cars  per  day  subject  to  the  weather. 
Terms,  30  days  after  delivery. 

"Yours  truly, 
"[Signed]     Stewart  &  Donohue. 

"Accepted  Dec.  13,  1907. 

Monad  Engineering  Co.,  A.  T.  Prescott. 

1,000  tons,  more  or  less,  required.  "A.  T.  P." 
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It  is  also  admitted  that  no  stone  was  furnished  the  plaintiff  by 
the  defendant  under  said  contract. 

The  plaintiff  contends  that  the  defendant  agreed  to  make  the 
first  delivery  of  this  stone  within  three  days  after  the  date  of  the 
contract;  that  it  made  certain  preparations  for  receiving  the  same 
incurring  expense  thereby ;  that  as  soon  as  it  discovered  the  defend- 
ant did  not  intend  to  deliver  the  stone  it  proceeded  to  purchase  the 
same  elsewhere  at  an  additional  expense,  and  that  therefore  it  has 
sustained  damage  to  the  amount  of  about  $2,000. 

The  defendant,  on  the  other  hand,  contends  that  certain  false 
and  fraudulent  statements  were  made  to  him  by  the  representa- 
tive of  the  plaintiff  at  the  time  the  contract  was  made;  that  he 
relied  upon  said  statements,  and  later  in  the  day,  having  discovered 
their  falsity,  he  promptly  rescinded  the  contract.  The  defendant 
farther  contends  that  he  was  not  to  make  the  first  delivery  under 
the  contract  until  a  week  subsequent  to  its  date  and  that  the  plain- 
tiff has  not  sustained  the  damage  he  is  seeking  to  recover. 

We  have  been  asked  by  counsel  for  plaintiff  to  instruct  you 
that  in  this  case  there  is  no  evidence  of  fraud  such  as  would  warrant 
the  defendant  in  rescinding  his  contract  of  sale. 

The  evidence  relied  upon  by  defendant,  which  he  contends 
constitutes  fraud,  is  briefly  and  substantially  as  follows: 

(1)  That  the  plaintiff  made  false  statements  with  respect 
to  the  work  for  which  the  stone  wag  to  be  used. 

(2)  That  the  credit  of  the  plaintiff  was  good,  or,  as  the  wit- 
ness says,  "A  No.  1." 

(3)  That  the  materials  for  the  work,  of  which  this  stone  was 
to  form  a  part,  had  been  paid  for  up  to  within  30  days  of  the  deliv- 
ery of  such  materials. 

Taking  up  these  alleged  false  statements  in  the  order  we  have 
here  placed  them,  it  appears  from  the  evidence,  with  respect  to  the 
first,  that  there  was  no  false  statement  concerning  the  character 
of  the  stone  to  be  used.  The  defendant  contends  that  he  inquired 
whether  this  stone  was  for  the  same  work  which  he  bid  on  in 
the  June  previous,  but  he  admits  that  the  stone  in  each  instance 
was  similar  and  was  to  pass  government  inspection.  Indeed,  the 
defendant  admits  that  his  only  reason  for  making  such  inquiry  was 
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to  ascertain  whether  it  was  likely  to  conflict  with  his  business 
principle  of  not  interfering  with  men  engaged  in  a  similar  business. 

With  respect  to  the  second  point,  namely,  the  credit  of  the 
plaintiff,  there  is  no  conflict  of  testimony.  There  is  no  testimony 
to  show  that  on  December  13th,  when  the  contract  was  made,  that 
the  credit  of  the  plaintiff  was  not  good.  On  the  other  hand,  there 
is  testimony  to  show  that  it  was  good. 

The  testimony  concerning  the  third  alleged  false  statement, 
namely,  that  all  materials  had  been  paid  for  up  to  within  30  days 
of  delivery,  is  confined  to  the  testimony  of  one  witness,  a  Mr.  Ward, 
who  began  to  furnish  material  in  August  and  for  which  he  was  not 
paid  until  December  thirteenth  and  fifteenth  following.  It  is 
uncertain  from  the  testimony  whether  Ward's  account  was  or  was 
not  overdue  at  the  time  of  payment. 

It  is  a  well-known  principle  of  law  that  fraud  avoids  a  contract. 
In  order  to  thus  avoid  it,  however,  our  courts  have  held  that  three 
things  are  essential:  (1)  The  misrepresentation  must  relate  to 
something  material  and  substantial.  (2)  The  contract  must  ap- 
pear to  have  been  induced  by  it.  (3)  The  confidence  and  belief 
of  the  party  setting  up  the  fraud  must  have  been  a  reasonable  one. 

There  is  another  essential  recognized  by  all  the  text-writers, 
and  that  is  that  the  fraud  must  have  worked  an  actual  injury. 
"To  avoid  a  contract  for  false  representations,  the  representations 
must  relate  distinctly  and  directly  to  the  contract,  must  affect  its 
very  essence  and  substance,  and  must  be  material  to  the  contract. 
If  the  representations  relate  to  other  matters,  or  to  the  contract 
in  a  trivial  and  unimportant  respect  only,  or  are  wholly  collateral, 
they  afford  no  ground  for  avoiding  the  contract."  Stone  and 
Wellington  v.  Robie,  66  Vt  245,  29  AtL  257. 

We  do  not  see  how  the  first  statement  relied  upon  concerning 
the  work  for  which  the  stone  was  to  be  used  could  be  distinctly 
and  directly  related  to  the  contract  or  could  in  any  way  affect  its 
essence  or  substance.  This  statement  neither  affects  the  quantity 
or  the  quality  of  the  stone  to  be  furnished  under  the  contract,  or 
the  ability  of  the  plaintiff  to  pay  for  the  same.  It  affects  nothing 
but  the  rule  or  practice  of  the  defendant  in  the  conduct  of  his  busi- 
ness, and  cannot  be  recognized  in  law  as  an  excuse  for  avoiding  the 
contract. 
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With  respect  to  the  third  statement,  that  the  plaintiff  paid 
for  all  materials  for  a  particular  contract  within  30  days  of  delivery, 
taken  alone  and  in  the  absence  of  any  evidence  that  at  the  time  the 
statement  was  made  the  credit  of  the  plaintiff  was  bad,  and  in  the 
absence  of  any  suggestion  that  the  defendant  intended  to  or  could 
have  relied  upon  any  builder's  lien  to  secure  his  claim,  does  not,  we 
think,  affect  the  essence  and  substance  of  the  contract.  Indeed,  it 
does  not  relate  distinctly  and  directly  to  the  contract. 

It  is  an  inquiry  about  whether  the  plaintiff  had  paid  for  certain 
material  used  by  it  at  a  certain  time,  and  does  not  directly  relate 
to  the  contract  in  question,  except  in  so  far  as  it  goes  to  show  the 
inability  of  the  plaintiff  to  comply  with  the  terms  of  payment  of 
his  contract.  But  the  defendant  not  having  shown  the  plaintiff's 
inability  to  pay,  this  representation  becomes  wholly  immaterial 
and  in  no  way  enters  into  any  essentials  of  the  contract.  Suppose 
at  the  time  the  contract  was  entered  into  the  plaintiff  had  paid  the 
amount  in  cash  instead  of  agreeing  to  pay  30  days  after  delivery. 
Could  it  be  then  said  that  a  false  statement  by  the  plaintiff  that  he 
had  paid  for  certain  materials  within  a  certain  time  would  justify 
the  defendant  in  returning  the  money  and  rescinding  his  contract? 
Could  that  be  any  part  of  the  contract,  or  could  it  be  a  material  in- 
ducement to  the  defendant  to  enter  into  it?  We  think  not,  and 
the  credit  of  the  plaintiff  being  good  at  the  time  puts  this  defendant 
in  about  that  position. 

In  addition  to  this  there  is  no  evidence  in  this  case  to  show  that 
these  alleged  false  representations  would  in  any  way  have  caused 
injury  to  the  defendant  if  he  had  proceeded  on  his  contract. 

There  is  some  authority  for  holding  that  whether  a  false  state- 
ment is  material  is  a  matter  to  be  determined  by  the  jury.  It 
would  seem  unreasonable  to  hold  that  every  sort  of  false  state- 
ment that  might  be  made  between  parties  to  a  contract  at  the  time 
the  contract  was  made  must  be  submitted  to  a  jury  in  order  to 
determine  whether  they  were  material.  The  burden  is  upon  the 
party  alleging  fraud  to  prove  it.  Fraud  is  never  presumed. 
Whether  there  is  any  evidence  to  show  fraud,  or  facts  from  which 
the  jury  may  reasonably  infer  fraud,  would  in  most  cases  at  least, 
be  for  the  court  to  determine. 
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In  the  case  of  Caswell  v.  H union }  87  Me.  277,  32  Ail.  899,  the 
court  said:  "Whether  the  defendant  made  the  false  representa- 
tion, and  whether,  if  he  made  it,  he  knew  it  to  be  false,  and  whether 
the  plaintiff  was  ignorant  of  its  falsity,  and  whether  he  relied  upon 
it,  and  was  thereby  damaged,  are  undoubtedly  questions  of  fact 
for  the  jury.  But,  assuming  all  these  facts  to  be  proved,  the 
materiality  of  the  representation  is  a  question  of  law  for  the  court" 
— citing  Penn.  Ins.  Co.  v.  Crane,  134  Mass.  56,  45  Am.  Rep.  282 ; 
Bigelow  on  Fraud,  Vol.  1,  p.  139,  and  cases  there  cited. 

For  these  reasons  we  say  to  you  that  there  is  no  evidence  of 
fraud  in  this  case  such  as  would  warrant  the  defendant  in  rescinding 
his  contract  of  sale. 

Therefore  the  only  question  to  be  determined  by  you  is  whe- 
ther or  not  the  plaintiff  has  been  damaged  by  the  failure  of  the 
defendant  to  comply  with  the  terms  of  his  contract,  and,  if  damag- 
ed, to  ascertain  the  amount  thereof. 

The  plaintiff  is  entitled  to  recover  the  loss  it  has  sustained,  if 
any,  by  reason  of  the  failure  of  the  defendant  to  comply  with  the 
terms  of  his  contract.  The  measure  of  damages  is  the  difference 
between  the  contract  price  and  the  market  value  of  the  goods  at 
the  time  and  place  of  promised  delivery,  including  such  expenses 
as  were  necessarily  connected  therewith.  It  was  the  duty  of  the 
plaintiff  to  purchase  this  stone  at  the  lowest  price  it  could  get  it, 
and  at  a  place  where  it  could  be  delivered  at  the  least  expense. 
You  should  first  consider  whether  or  not  this  was  done.  If  you  are 
satisfied  it  was  done,  you  should  next  consider  the  difference  in  cost 
to  this  plaintiff,  if  any,  between  the  stone  delivered  at  the  wharf  in 
Wilmington  and  the  stone  delivered  at  the  wharf  in  Chester. 

And  if  you  should  find  from  the  evidence  that  the  defendant 
knew  the  stone  was  not  to  be  used  at  the  point  where  he  was  to 
deliver  it,  but  on  the  other  hand  was  to  be  loaded  on  scows,  the 
plaintiff  would  be  entitled  to  recover  any  increase  in  cost  of  such 
loading  and  the  expenses  necessarily  incurred  by  the  plaintiff  in 
connection  therewith,  due  to  the  failure  of  the  defendant  to 
perform  his  contract. 

After  the  jury  had  retired  to  their  room,  they  sent  a  written 
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request  to  the  court  for  further  Instructions.  Upon  being  brought 
into  the  courtroom,  Hastings,  J.,  made  the  following  inquiry  of 
the  jury  "Can  any  member  of  the  jury  state  to  the  court  your 
difficulty  any  more  clearly  than  you  have  in  this  communication 
you  have  sent  to  the  court?" 

A  Juror: — I  would  state  that  I  don't  fully  understand  your 
charge  in  reference  to  fraud  and  credit,  as  to  some  action  of  the 
court  you  stated  in  certain  cases,  and  you  cited  a  case,  and  I  don't 
clearly  understand  that. 

Hastings,  J. : — We  will  read  this  much  of  the  charge  and 
see  whether  this  will  answer  your  question. 

"For  these  reasons  we  say  to  you  that  there  is  no  evidence  of 
fraud  in  this  case  such  as  would  warrant  the  defendant  in  rescind- 
ing  his  contract  of  sale. 

"Therefore  the  only  question  to  be  determined  by  you  is 
whether  or  not  the  plaintiff  has  been  damaged  by  the  failure  of  the 
defendant  to  comply  with  the  terms  of  his  contract,  and,  if  damag- 
ed, to  ascertain  the  amount  thereof." 

Does  that  answer  your  question? 

The  Juror: — That  answers  my  question. 

Verdict  for  plaintiff. 


Mart  E.  Campbell  vs.  Alfred  N.  Walker. 

1.  Highways — Use  of  Highway — Injuries  to   Travelers — Care   Re- 
quired. 

In  using  a  pubKc  highway,  which  is  open  to  the  common  use  of  the  people, 
whether  using  an  automobile  or  other  vehicle,  all  persons  are  bound  to  the 
exercise  of  reasonable  care  to  prevent  accidents,  proportioned  to  the  degree 
of  danger  in  each  case. 

2.  Highways— Use  of  Highway— Right  to  Use — Automobiles. 

A  traveler  has  an  equal  right  to  employ  an  automobile  as  a  means  of 
transportation  and  to  occupy  the  public  highways  with  other  vehicles  in  com- 
mon use. 

3.  Highways — Injuries  on  Highway — Care  Required. 

The  operator  of  an  automobile  on  a  public  highway  may  act  on  the  as- 
sumption that  every  other  person  traveling  thereon  will  exercise  ordinary  care 
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according  to  the  circumstances,  and  will  not   negligently  expose  himself  to 
danger,  and  will  make  an  attempt  to  avoid  it. 

4.  Negligence — "Ordinary  Care" — Definition. 

"Negligence"  is  the  want  of  "ordinary  care;"  that  is,  the  want  of  such  care 
as  a  reasonably  prudent  and  careful  person  would  exercise  under  similar 
circumstances. 

5.  Negligence — Elements — Violation  of  Ordinance  or  Statute. 

A  violation  of  a  city  ordinance  or  a  statute  amounts  to  negligence  in  law, 
whether  any  positive  or  active  negligence  be  proved  or  not. 

6.  Highways — Use  of  Highway — Overtaking  and  Passing — Violation 
of  Statute. 

The  driver  of  an  automobile,  approaching  a  wagon  from  the  rear  on  the 
right-hand  side  of  the  road,  in  violation  of  25  Del.  Laws,  c.  120,  §13,  requiring 
the  driver  of  any  vehicle  overtaking  any  other  vehicle  to  pass  to  the  left  there- 
of, is  guilty  of  negligence. 

7.  Highways — Use  of  Highway — Motor  Vehicles— Warning. 

The  driver  of  an  automobile,  approaching  a  wagon  on  a  public  highway 
without  giving  warning  of  his  approach  as  required  by  25  Del.  Laws,  c.  120,  jl  1, 
is  guilty  of  negligence. 

8.  Highways — Use  of  Highway — Injuries  to  Travelers — Proximate 
Cause. 

The  driver  of  an  automobile  on  a  public  highway  is  not  liable  for  injuries 
resulting  from  a  collision,  unless  his  negligence  caused  the  accident  complained 
of. 

9.  Highways — Use  of  Highway — Injuries  to  Travelers — Contribu- 
tory Negligence. 

The  driver  of  an  automobile  is  not  liable  for  injuries  resulting  from  a  col- 
lision with  a  wagon,  if  the  negligence  of  the  plaintiff  caused  the  injury  or  con- 
tributed thereto. 

10.  Highways — Use  of  Highway — Injuries  to  Travelers — Contribu- 
tory Negligence. 

The  driver  of  a  wagon,  who  fails  to  go  to  the  right  side  of  the  road  when 
he  knew  or  by  reasonable  caution  should  nave  known  that  an  automobile  was 
approaching  from  the  rear  and  desired  to  pass,  was  guilty  of  negligence,  barring 
a  recovery  by  him  for  resulting  injuries. 

11.  Negligence — Contributory   Negligence — Imputed   Negligence— 
Driver  of  Vehicle  and  Passenger. 

Where  a  passenger  in  a  vehicle  has  no  control  over  the  driver,  the  negli- 

Smce  of  the  driver  cannot  be  imputed  to  the  passenger,  so  as  to  defeat  the 
tter's  right  of  recovery  against  a  third  person  for  injuries  resulting  from  the 
concurrent  negligence  of  the  driver  and  third  person. 

12.  Highways — Use  of  Highway — Injuries  to  Traveler — Passenger — 
Contributory  Negligence. 

A  passenger  in  a  vehicle  is  bound  to  exercise  due  care  as  well  as  the  driver, 
and  it  ts  no  less  the  duty  of  the  passenger,  where  he  has  the  opportunity  to  do 
so,  than  of  the  driver,  to  learn  of  danger  and  to  avoid  it,  if  practicable. 
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13.  Highways— Use  op  Highway— Action  for  Injuries— Questions  for 
Jury — Contributory  Negligence. 

In  an  action  for  injuries  caused  by  the  collision  of  defendant's  automobile 
with  the  vehicle  in  which  plaintiff  was  riding,  it  was  a  question  for  the  jury 
whether  the  plaintiff  could  by  due  care  have  prevented  the  accident,  and 
whether  she  did  exercise  the  care  to  prevent  the  same  which  a  reasonably  care- 
ful person  would  have  exercised  under  like  circumstances. 

14.  Highways — Use  of  Highway — Injury  to  Traveler — Unavoidable 
Accident. 

Where  an  injury  to  plaintiff,  resulting  from  a  collision  of  defendant's 
automobile  with  the  vehicle  in  which  she  was  riding,  occurred  without  the  negli- 
gence of  defendant,  the  injury  was  an  unavoidable  accident,  for  which  plaintiff 
cannot  recover. 

15.  Trial — Questions  of  Pact — Province  of  Jury. 

When  the  testimony  is  conflicting,  the  jury  should  endeavor  to  reconcile  it, 
so  that  the  whole  may  be  harmonious. 

16.  Evidence — Weight — Credibility — Province  of  Jury. 

Where  the  testimony  cannot  be  reconciled,  it  is  the  duty  of  the  jury  to 
estimate  the  value  of  the  testimony  on  the  respective  sides,  and  give  their 
verdict  to  that  side  on  which  the  testimony  is  of  the  greatest  preponderance 
and  most  worthy  of  credit. 

17.  Evidence — Weight  and  Sufficiency — General  Rule. 

In  estimating  the  weight  of  conflicting  testimony,  the  jury  are  to  consider 
the  witnesses'  means  of  knowledge  of  the  facts  of  which  they  speak,  their  in- 
telligence, apparent  truthfulness,  fairness,  and  any  other  facts  or  circum- 
stances that  snow  the  reliability  of  their  statements 

18    Evidence — Weight  and  Sufficiency— Positive  and  Negative  Testi- 
mony. 

In  an  action  for  injuries  caused  by  collision  with  defendant's  automobile 
the  testimony  of  witnesses  who  say  without  qualification  that  the  automobile 
horn  was  sounded,  and  that  they  heard  it,  at  or  near  the  point  of  the  acci- 
dent, is  of  much  more  weight  than  that  of  witnesses  who  merely  say  that  they 
did  not  hear  it. 

19.    Damages — Injuries  to  Person — Measure. 

In  an  action  for  injuries  caused  by  a  collision  in  a  highway,  the  verdict, 
if  for  plaintiff,  should  be  for  such  sum  as  will  compensate  her  for  her  pain  and 
suffering  in  the  past  and  such  as  may  come  to  her  in  the  future,  resulting  from 
the  accident. 

(December  2,   1910.) 

Judges  Boycb  and  Hastings  sitting. 
Levin  Irving  Handy  for  plaintiff. 
J.  Harvey  Whiteman  for  defendant. 

Superior  Court,  New  Castle  County,  November  Term,  1910. 

Action  on  the  Case  (No.  65,  January  Term  1910),  to  re- 
cover damages  for  personal  injuries  alleged  to  have  been  sustained 
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by  the  plaintiff  through  the  negligent  operation  of  an  automobile 
by  the  defendant,  on  the  twentieth  day  of  August,  A.  D.  1909, 
on  a  public  highway  leading  from  Newark  to  Marshallton  in  New 
Castle  County.  The  allegation  being  that  the  plaintiff  was  thrown 
from  the  wagon  in  which  she  was  riding  by  the  said  automobile 
colliding  with  the  same. 

(See  same  case  on  demurrer,  1  Boyce,  580.) 

The  case  is  stated  in  the  charge  to  the  jury. 

Hastings,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — This  action  was  brought  by  the 
plaintiff,  Mary  E.  Campbell,  against  the  defendant,  Alfred  N. 
Walker,  to  recover  damages  for  personal  injuries  which  she  alleges 
she  sustained  by  reason  of  being  thrown  from  a  wagon  in  which 
she  was  riding  when  the  same  was  struck  by  an  automobile  belong- 
ing to  and  operated  by  the  defendant  on  the  twentieth  day  of 
August,  A.  D.  1909,  on  a  public  highway  leading  from  the  town  of 
Newark  to  the  town  of  Marshallton,  this  county. 

The  plaintiff  alleges  in  her  declaration  that  she  was  riding  in  a 
vehicle  drawn'  by  a  horse  along  the  public  highway  on  the  date 
above  mentioned,  when  the  automobile  of  the  defendant  came  up 
in  the  rear  of  said  vehicle  and  overtook  the  same  and  collided  with 
and  struck  the  vehicle  in  the  rear,  and  thereby  caused  her  to  be 
thrown  out ;  that  the  negligence  of  the  defendant  consisted  in — 

First.  His  attempt  to  pass  the  said  vehicle  on  the  right  side 
of  the  road  and  the  right  side  of  the  vehicle. 

Second.    His  failure  to  give  warning  of  his  approach. 

Third.  His  operating  the  automobile  when  he  was  partially 
blind. 

Fourth.  His  running  of  the  automobile  at  a  great,  dangerous 
and  unlawful  rate  of  speed. 

The  plaintiff  contends  that  the  wagon  in  which  she  was  riding 
at  and  before  the  time  of  the  accident  was  on  the  right  side  of  the 
road,  with  plenty  of  room  on  the  left  side  for  an  automobile  to  pass ; 
that  she  heard  no  horn  blown,  and  her  first  knowledge  that  an  auto- 
mobile was  approaching  was  when  the  horse  that  was  hitched  to 
the  wagon  showed  some  evidence  of  fright;  that  she  looked  around 
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and  found  the  automobile  at  the  rear  end  of  the  wagon  and  attempt- 
ing to  pass  on  the  right  side;  that  the  horse  was  pulled  quickly  to 
the  left,  but  the  automobile  struck  the  right  rear  wheel  of  the  wagon 
causing  her  to  be  thrown  out  and  injured. 

The  defendant,  on  the  other  hand,  contends  that  he  saw  the 
vehicle  ahead  of  him  on  the  left  side  of  the  road  when  a  quarter  of 
a  mile  away,  and  that  when  he  had  approached  to  within  100  yards 
of  it,  and  while  it  was  still  on  the  left  side  of  the  road,  he  blew 
his  horn  and  continued  to  blow  it  until  only  a  few  yards  away;  that 
when  about  eight  feet  from  the  rear  of  the  wagon,  and  to  the  right 
thereof,  he  attempted  to  pass,  but  the  driver  of  the  wagon  pulled 
the  horse  suddenly  to  the  right  and  in  front  of  the  automobile, 
and  at  that  time  it  was  too  late  for  him  to  stop  the  automobile 
and  prevent  the  accident.  The  defendant  further  contends  that 
at  the  time  he  attempted  to  pass  he  was  in  full  control  of  his  ma- 
chine. 

This,  briefly  stated,  is  substantially  the  contention  of  the 
parties  to  this  action. 

This  accident  happened  on  the  public  highway,  which  was 
open  in  all  its  length  and  breadth  to  the  reasonable,  common  and 
equal  use  of  the  people,  including  the  automobile  as  well  as  the 
vehicle  in  question.  In  using  such  highway  all  persons  are  bound 
to  the  exercise  of  reasonable  care  to  prevent  accidents.  Such  care 
must  be  in  proportion  to  the  danger  in  each  case.  For  instance, 
greater  caution  is  required  at  street  crossings  and  in  the  more 
thronged  streets  of  a  city  than  in  the  less  obstructed  streets  or  in 
the  country.  The  persons  operating  an  automobile,  and  the 
driver  of  a  horse  hitched  to  a  wagon,  whetheralong  a  country  road 
or  in  the  thronged  streets  of  the  city,  are  both  required  to  use  such 
reasonable  care,  circumspection,  prudence  and  discretion  as  the 
circumstances  require;  an  increase  of  care  being  required  where 
there  is  an  increase  of  danger.  Both  are  bound  to  the  reasonable 
use  of  all  their  senses  for  the  prevention  of  accident,  and  the  exer- 
cise of  all  reasonable  caution  as  ordinarily  careful  and  prudent 
persons  would  exercise  under  like  circumstances. 

A  traveler  has  an  equal  right  to  employ  an  automobile  as  a 
means  of  transportation  and  to  occupy  the  public  highways  with 
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other  vehicles  in  common  use,  and  the  operator  of  such  automobile 
has  the  right  to  assume  and  to  act  upon  the  assumption  that  every 
other  person  traveling  on  the  highway  will  exercise  ordinary  care 
and  caution  according  to  the  circumstances  and  will  not  negli- 
gently and  recklessly  expose  himself  to  danger  and  will  make  an 
attempt  to  avoid  it. 

This  action  is  based  on  negligence,  which  has  been  defined  to 
be  the  want  of  ordinary  care;  that  is,  the  want  of  such  care  as  a 
reasonably  prudent  and  careful  person  would  exercise  under 
similar  circumstances. 

In  this  connection  it  is  our  duty  to  call  to  your  attention  a 
certain  statute  of  this  state  entitled  "An  act  defining  motor  vehicles 
and  providing  for  the  registration  of  the  same,  and  uniform  rules 
regulating  the  use  and  speed  thereof,"  being  Chapter  120,  Volume 
25,  Laws  of  Delaware.    Section  1 1  of  this  act  provides  as  follows : 

"Upon  approaching  any  person  walking  upon  the  public 
highways,  or  a  horse,  horses,  or  other  draft  animals  being  led,  ridden 
or  driven,  the  operator  of  the  motor  vehicle  shall  give  reasonable 
warning  of  his  approach  and  use  every  precaution  to  avoid  injuring 
such  persons  or  frightening  such  animals,  bringing  his  motor 
vehicle  to  a  stop,  should  such  animals  appear  to  be  unmanage- 
able, stopping  his  engine,  if  the  occasion  require  it,  until  such 
animals  (have)  had  sufficient  time  to  pass." 

It  is  also  provided  by  section  13,  that — 

"Whenever  a  person  operating  a  motpr  vehicle,  or  any  person 
riding,  driving  or  leading  a  horse,  horses  or  other  draft  animals, 
shall  meet  any  other  vehicle  or  other  draft  animals,  the  operators, 
drivers  or  person  having  such  animals  in  charge,  shall  reasonably 
turn  to  the  right  of  the  center  of  the  said  highway,  so  that  such 
vehicle  or  animals  may  pass  without  interference,  and  the  driver 
of  any  vehicle  overtaking  any  other  vehicle  or  draft  animals  being 
led,  ridden  or  driven  upon  any  public  highway,  shall  pass  to  the 
left  thereof,  the  driver  of  such  vehicle  or  person  having  charge  of 
such  animals  so  overtaken  shall  turn  to  the  right  of  the  center  of 
the  road  to  allow  free  passage  to  the  left." 

You  will  observe  that  there  are  two  duties  defined  in  this 
section  13  which  apply  to  an  accident  such  as  the  one  we  are  now 


25  DeL] Campbell  vs.  Walker. 47 

Charge. 

'  considering.  One  is  the  duty  placed  upon  the  driver  of  any  vehicle 
(an  automobile  in  this  instance),  overtaking  any  other  vehicle  or 
draft  animals  being  led,  ridden  or  driven  to  pass  to  the  left  thereof; 
and  the  other  duty  imposed  is  upon  the  vehicle  or  persons  having 
charge  of  such  animals  so  overtaken  (a  horse  and  wagon  in  this 
instance)  to  turn  to  the  right  of  the  center  of  the  road  to  allow  free 
passage  to  the  left. 

In  some  jurisdictions  it  has  been  held  that  the  violation  of  a 
statute,  while  evidence  of  negligence,  is  not  conclusive;  in  the 
Iowa  case,  cited  by  the  defendant,  the  court  used  the  follow- 
ing language: 

"The  general  rule  seems  to  be  that,  where  a  collision  occurs 
between  the  horse  or  vehicle  of  a  person  on  the  wrong  side  of  the 
road  and  that  of  a  person  coming  towards  him,  the  presumption  is 
that  it  was  caused  by  the  negligence  of  the  person  who  was  on  the 
wrong  side  of  the  road,  but  that  his  presence  on  that  side  may  be 
explained  and  justified." 

But  it  has  been  uniformly  held  in  this  state  that  a  violation 
of  a  city  ordinance  or  statute  amounts  to  negligence  in  law,  whether 
any  positive  or  active  negligence  be  proved  or  not.  It  is  what  is 
commonly  known  in  law  as  negligence  per.  se. 

It  is  admitted  by  the  defendant  that  he  approached  the  wagon 
in  which  the  plaintiff  was  riding  from  the  rear  and  that  in  under- 
taking to  pass  the  wagon  he  turned  to  the  right  thereof.  In  so 
doing  we  say  to  you  that  he  was  guilty  of  negligence.  And  if  you 
should  find  from  the  evidence  that  the  defendant  did  not  give  rea- 
sonable warning  of  his  approach,  as  is  provided  by  section  11,  such 
failure  on  his  part  was  negligence. 

The  defendant  is  not  liable  for  such  negligent  act  or  acts  how- 
ever, unless  you  are  satisfied  from  the  evidence  that  the  violation 
of  the  statute — that  is,  the  failure  to  give  reasonable  warning  of 
his  approach,  in  one  instance,  and  the  turning  to  the  right  instead 
of  the  left,  in  the  other — caused  the  accident  complained  of;  nor 
would  he  be  liable  in  any  event  if  the  injury  was  caused  by  the 
negligence  of  the  plaintiff,  herself,  or  if  her  own  negligence  con- 
tributed thereto. 

In  determining  whether  the  plaintiff  was  guilty  of  such  con- 
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tributory  negligence  you  should  consider  this  provision  of  the 
statute  with  respect  to  the  duty  of  the  driver  of  this  wagon.  If  you 
find  from  the  evidence,  as  the  defendant  contends,  that  the  wagon 
was  on  the  left  side  of  the  road  and  failed  to  go  to  the  right  side 
after  the  driver  knew,  or  by  the  exercise  of  reasonable  caution 
should  have  known,  that  he,  the  defendant,  was  approaching  in  an 
automobile  from  the  rear  and  desired  to  pass,  such  conduct  on  the 
part  of  the  driver  would  be  negligence;  and  if  he  were  the  plaintiff 
in  this  suit  and  such  failure  on  his  part  to  observe  the  statute  con- 
tributed to  and  entered  into  the  accident  he  could  not  recover 
because  he  would  be  guilty  of  contributory  negligence. 

Where,  however,  the  plaintiff  is  merely  a  passenger  in  a  vehicle 
and  has  no  control  over  the  driver,  the  negligence  of  the  driver, 
if  any,  cannot  be  imputed  to  the  passenger  so  as  to  defeat  the 
latter' s  right  of  recovery  against  a  third  person  for  injuries  resulting 
from  the  concurrent  negligence  of  such  driver  and  third  person. 

"Even  in  such  case,  however,  the  passenger  is  bound  to  exer- 
cise due  care  and  caution  as  well  as  the  driver.  It  is  no  less  the 
duty  of  the  passenger,  where  he  has  the  opportunity  to  do  so,  than 
of  the  driver,  to  learn  of  danger,  and  to  avoid  it  if  practicable." 
Farley  v.  W.  &  N.  C.  E.  Ry.,  3  Perm.  581, 52  Atl.  543. 

It  is  for  you  to  say  whether  the  plaintiff,  from  the  evidence 
produced  here,  could  by  the  exercise  of  due  care  have  prevented 
the  accident,  and  whether  she  did  exercise  the  care  and  caution  to 
prevent  the  same  which  a  reasonably  careful  person  would  have 
exercised  under  like  circumstances. 

It  has  been  held  by  this  court  that  a  pure  accident  without 
negligence  on  the  part  of  the  defendant  is  not  actionable,  and  if  you 
should  believe  from  the  testimony  that  the  collision  in  this  case 
was  of  such  a  character  it  would  come  under  the  head  of  unavoid- 
able accident,  and  the  plaintiff  cannot  recover. 

When  the  testimony  is  conflicting,  the  jury  should  endeavor 
to  reconcile  it  so  that  the  whole  may  be  harmonious.  If  this  can- 
not be  done,  then  it  becomes  the  duty  of  the  jury  to  estimate  and 
weigh  in  their  minds  the  value  of  the  testimony  on  the  respective 
sides,  and  give  their  verdict  to  that  side  upon  which  the  testimony 
is  of  the  greatest  weight  or  preponderance  and  most  worthy  of 
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credit.  In  estimating  such  weight  the  jury  are  to  consider  the 
witnesses'  means  of  knowledge  of  the  facts  about  which  they 
speak,  their  intelligence  apparent  truthfulness  and  fairness,  and 
any  other  facts  or  circumstances  shown  by  the  evidence  with  re- 
spect to  the  witnesses  that  show  the  reliability  of  their  statements. 

The  testimony  of  witnesses  who  say  without  qualification  that 
the  automobile  horn  was  sounded  and  that  they  heard  it  at  or  near 
the  point  of  the  accident,  is  of  much  more  weight  than  that  of  wit- 
nesses who  merely  say  that  they  did  not  hear  it.  Queen  Anne's 
R.R.  Co.  v.  Reed,SPenn.  226, 59  Atl.  860, 119  Aw.  St.  Rep.  301. 

If  you  find  for  the  defendant  your  verdict  should  be  simply  for 
the  defendant.  If  on  the  other  hand  you  find  for  the  plaintiff  your 
verdict  should  be  for  such  a  sum  as  will  reasonably  compensate  her 
for  her  pain  and  suffering  in  the  past  and  such  as  may  come  to 
her  in  the  future,  resulting  from  the  accident. 

Verdict  for  plaintiff. 


Statb  vs.  Pbtbr  Johnson. 

1.  Homicide — "Assault  with  Intent  to  Commit  Murder" — Elements — 
"Assault." 

The  crime  of  "assault  with  intent  to  commit  murder"  embraces  (1)  an 
"assault,"  which  has  been  defined  to  be  an  attempt  with  force  and  violence  to 
do  injury  to  the  person  of  another;  and  (2)  an  attempt  to  commit  murder. 

2.  Homictob — "Murder" — Elements. 

"Murder"  is  the  killing  of  one  human  being  by  another  with  malice,  either 
express  or  implied. 

3.  Homicide — "Malice" — Nature. 

"MaUce,"  in  the  law  of  homicide,  is  a  condition  of  the  mind  or  heart, 
which  may  be  shown  by  the  deliberate  selection  and  use  of  a  deadly  weapon, 
or  by  antecedent  menaces  or  threats,  such  as  disclose  a  purpose  on  the  part 
of  accused  to  commit  the  act  charged. 

4.  Homicide — Malice — Implication. 

Malice,  in  the  law  of  homicide,  may  be  implied  from  any  unlawful  act, 
such  as  in  itself  denotes  a  wicked  heart,  fatally  bent  on  mischief,  or  a  reckless 
disregard  of  human  life,  or  from  an  act  from  which  death  ensues,  unaccompani- 
ed by  circumstances  of  justification,  excuse,  or  mitigation,  and  on  such  act 
being  shown  it  is  incumbent  on  accused  to  show  to  the  satisfaction  of  the  jury 
that  the  killing  was  not  malicious. 
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5.  Criminal  Law— Evidence— Weight  and  Sufficiency— Intent. 

The  element  of  intent  to  commit  murder  must  be  proved,  in  a  prosecution 
for  assault  with  intent  to  commit  murder,  beyond  a  reasonable  doubt. 

6.  Homicide— Assault  with  Intent  to  Kill— Elements— Intent. 

Where,  if  death  had  resulted  from  the  assault  of  accused,  the  crime  would 
have  been  manslaughter,  and  not  murder,  accused  is  not  guilty  of  assault  with 
intent  to  commit  murder. 

7.  Arrest— Authority  to  Arrest  Without  Warrant. 

Under  Rev.  Code  1852,  amended  to  1893,  c.  128,  (  21,  providing  that  if  any 
person  trespass  on  the  premises  of  another  he  shall  be  guilty  of  a  nuisance,  and 
any  constable  or  other  conservator  of  the  peace,  the  owner  of  the  premises,  his 
agent,  or  employee,  or  any  person  whom  he,  or  any  of  them,  may  call  to  their 
assistance,  shall  have  authority  to  arrest  the  offender,  either  with  or  without 
warrant,  either  upon  the  premises  or  in  immediate  flight  therefrom,  an  arrest 
by  a  special  officer  of  trespassers  on  a  railroad  car,  immediately  after  they  had 
left  it  at  the  officer's  request,  was  not  illegal. 

8.  Arrest— Authority   to   Arrest   Without   Warrant— "Immediate 
Plight." 

A  trespasser,  voluntarily  withdrawing  from  premises  on  which  he  may  be 
trespassing  when  ordered  to  do  so,  is  in  immediate  flight,"  under  Rev.  Cede 
1852,  amended  to  1893,  c.  128,  (21,  authorising  an  arrest  by  an  officer,  with  or 
without  warrant,  of  any  trespasser  on  the  premises  of  another,  either  on  the 
premises  or  in  immediate  flight  therefrom. 

9.  Homicide — Assault  with  Intent  to  Kill — Self- Defense. 

Where  one  accused  of  assault  with  intent  to  commit  murder  had  reasonable 
cause  to  believe,  and  did  believe,  that  he  was  in  imminent  danger  of  death  or 
great  bodily  harm,  and  that  he  had  no  other  reasonable  means  of  avoiding  or 
preventing  death  or  great  bodily  harm  than  to  loll  an  officer  who  was  arresting 
him,  his  attempt  to  kill  the  officer  would  be  a  justifiable  act  of  self-defense. 

10.  Criminal  Law— Evidence — Presumptions— Innocence. 

In  every  criminal  prosecution,  accused  is  presumed  innocent  until  his  guilt 
has  been  established  to  the  satisfaction  of  the  jury  beyond  a  reasonable  doubt. 

(November  17.  1910.) 

Judges  Boyce  and  Woolley  sitting. 

Josiak  O.  Wolcott,  Deputy  Attorney  General,  for  the  state. 

Philip  L.  Garrett  for  the  prisoner. 

Court  of  General  Sessions,  New  Castle  County,  November 
Term,  1910. 

Indictment  (No.  21,  November  Term,  1910)  for  assault 
with  intent  to  commit  murder. 

The  case  is  stated  in  the  charge  to  the  jury. 
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Boycb,  J.f  charging  the  jury: 

Gentlemen  of  the  jury: — Peter  Johnson,  the  prisoner,  is 
charged  in  this  indictment  with  having  committed  an  assault  upon 
John  F.  Brennan  with  intent  to  commit  murder,  on  the  morning 
of  the  26th  day  of  September  last,  neard  Third  Street  bridge,  in 
this  city. 

The  crime  charged  embraces  two  elements:  (1)  An  assault, 
which  has  been  defined  to  be  an  attempt  with  force  and  violence 
to  do  injury  to  the  person  of  another;  and  (2)  an  intent  to  com- 
mit murder. 

In  order  to  convict  the  accused,  in  manner  and  form  as  he 
stands  indicted,  it  is  necessary  for  the  state  to  satisfy  you,  beyond 
a  reasonable  doubt,  that  he  not  only  committed  the  alleged  assault 
but  that  he  committed  it  with  the  intent  him,  the  said  John  F. 
Brennan,  to  murder. 

Murder  is  the  killing  of  one  human  being  by  another  with 
malice,  either  express  or  implied.  Murder  is,  under  our  statute, 
of  two  degrees,  but  it  is  not  necessary  to  define  these  degrees  sepa- 
rately in  a  case  like  this;  for  whether,  if  death  had  resulted  from  the 
alleged  assault,  it  would  have  constituted  murder  of  the  first  or 
second  degree,  is  immaterial,  as  either  would  meet  the  require- 
ments of  our  statute  to  support  the  present  indictment. 

Malice  is  an  essential  ingredient  of  the  crime  of  murder. 
Whether  there  is  any  evidence  in  this  case  to  satisfy  you  that  there 
was  malice,  either  express  or  implied,  is  one  of  the  questions  for 
you  to  determine.  Malice  is  a  condition  of  the  mind  or  heart. 
The  deliberate  selection  and  use  of  a  deadly  weapon  has  been  held 
to  be  evidence  of  malice.  It  may  be  manifested  by  antecedent 
menaces  or  threats  such  as  disclose  a  purpose  on  the  part  of  the 
accused  to  commit  the  act  charged.  It  may  be  implied  from  any 
unlawful  act  such  as  in  itself  denotes  a  wicked  heart  fatally  bent  on 
mischief,  or  a  reckless  disregard  of  human  life.  And  whenever 
an  act  from  which  death  ensues  is  satisfactorily  proven,  unaccom- 
panied by  circumstances  of  justification,  excuse  or  mitigation, 
the  law  presumes  that  the  killing  was  committed  with  malice;  and 
it  is  thereupon  incumbent  upon  the  accused  to  show  to  the  satis- 
faction of  the  jury  that  the  killing  was  not  malicious. 
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The  element  of  intent  to  ccwmnit  murder  as  charged  in  the 
indictment  is  an  essential  ingredient  of  the  crime  charged,  and  it 
must  be  proved  to  your  satisfaction,  beyond  a  reasonable  doubt, 
just  as  any  other  material  fact  in  the  case  is  proved.  State  v.  Lee, 
1  Boyce,  18,  20,  74  Atl  4. 

The  testimony  of  the  prosecuting  witness  is  to  the  effect  that 
about  3  o'clock  on  the  morning  of  the  alleged  assault  he  was,  in  the 
capacity  of  a  special  officer,  lawfully  in  a  combination  car  of  the 
Pennsylvania  Railroad  Company,  on  the  premises  of  said  company, 
near  the  foot  of  Pine  street,  in  this  city,  when  the  prisoner  and  a 
companion  came  into  the  car;  that  after  they  had  taken  a  seat  to- 
gether he  observed  them  whispering;  that  he  went  to  them  and  saw 
one  of  them  with  a  revolver;  that  he  requested  them  to  leave  the 
car,  which  they  did,  after  some  conversation  with  him,  by  backing 
out ;  that  he  followed  after  them  both  on  and  near  the  premises, 
until  he  saw  three  police  officers,  whom  he  requested  to  assist  him 
in  making  an  arrest  of  them  as  trespassers  upon  the  railroad  com- 
pany's property;  that  one  of  the  officers  arrested  the  prisoner  and 
placed  a  nipper  on  his  right  wrist,  while  the  other  two  officers 
sought  to  apprehend  his  companion,  who  had  jumped  down  on  the 
abutment  of  the  bridge;  that  the  officer  making  the  arrest  of  the 
prisoner  turned  him  over  to  him,  the  prosecuting  witness ;  that  very 
soon  thereafter  the  prisoner  made  an  effort  to  break  away,  and 
thrusting  his  left  hand  beneath  his  clothing  over  his  belt  dreW 
forth  a  revolver,  and  pointing  it  at  the  head  of  him,  the  prosecuting 
witness,  said  "I  will  kill  you,"  and  "clicked  the  revolver  twice," 
but  it  did  not  discharge;  that  one  or  two  of  the  police  officers  com- 
ing to  his  assistance,  and  knocking  the  revolver  from  the  hand  of  the 
accused,  it  was  found  to  contain  at  least  two  loaded  shells.  The 
prisoner  admits  taking  the  revolver  from  his  clothing,  after  his  ar- 
rest, and  after  he  was  in  the  custody  of  the  prosecuting  witness,  and 
that  he  pointed  the  revolver  over  the  shoulder  of  the  prosecuting 
witness,  but  upward  and  not  at  him,  and  that  he  "clicked  it  twice." 
He  denies  that  he  threatened  or  intended  to  kill  the  prosecuting 
witness. 

Counsel  for  the  prisoner,  in  defense  of  the  prosecution,  con- 
tends that  the  arrest  was  without  authority  of  law  and  was  illegal, 
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and  that ,  being  illegal,  a  conviction  of  the  prisoner,  in  the  manner 
and  form  as  he  stands  indicted,  may  not  be  had,  for  the  reason,  he 
insists,  that  if,  under  the  circumstances,  as  detailed  by  the  prosecut- 
ing witness,  the  prisoner  had  shot  and  killed  him,  the  killing  would 
not  have  constituted  murder  of  either  degree,  but  manslaughter. 
It  is  true  that  when  one  is  charged  with  an  assault  with  intent  to 
commit  murder,  and  it  should  appear  from  the  evidence  that  the 
assault  was  made  under  such  circumstances  as  that,  if  death  had 
resulted  from  the  effects  of  the  assault,  the  killing  would  have 
constituted  manslaughter,  the  person  charged  could  not  be  con- 
victed of  the  crime  of  an  assault  with  the  intent  to  commit  murder, 
for  manslaughter  occurs  when  one  person  unlawfully  kills  another 
but  without  malice.  The  intent  charged  in  the  indictment  is  not 
to  commit  manslaughter,  but  to  commit  murder,  and  as  we  have 
already  indicated  there  can  be  no  murder  without  malice.  In 
every  prosecution  for  an  assault  with  intent  to  commit  murder,  it  is 
incumbent  upon  the  state  to  show  not  only  that  an  assault  was 
made,  but  that  it  was  made  under  such  circumstances  as  to  show 
that  it  was  committed  with  the  malicious  intent,  either  express  or 
implied,  to  kill. 

The  state  contends  that  the  arrest  was  legal  and  authorized  by 
section  21,  c.  128,  p.  939,  Rev.  Code  1852,  amended  to  1893,  which 
provides  in  part  that "  if  any  person  shall  willfully  enter  into,  upon, 
or  trespass  upon  the  ways,  lands  or  premises  of  another  in  this 
state,  he  shall  be  guilty  of  a  nuisance.  Any  constable  or  other  con- 
servator of  the  peace,  the  owner  or  occupier  of  such  ways,  lands  or 
premises,  his  agent  or  employee,  or  any  other  person  or  persons 
whom  he,  or  any  of  them  may  call  to  their  or  his  assistance,  shall 
have  authority  to  arrest  such  offender,  either  with  or  without 
warrant,  either  upon  the  premises,  or  in  immediate  flight  there- 
from," etc. 

We  have  given  the  question  urged  by  counsel,  on  behalf  of  the 
prisoner,  respecting  the  legality  of  the  arrest,  careful  consideration 
and  our  conclusion  is  that,  if  you  find  from  the  evidence  that  the 
prisoner  was  trespassing  upon  the  property  of  the  railroad  com- 
pany and  that  his  subsequent  arrest  was  made  as  shown  by  the 
state,  it  was  not  illegal.    The  said  statute  against  trespassing 
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expressly  provides  for  the  arrest  of  the  offender,  either  with  or 
without  warrant,  either  upon  the  premises,  or  in  immediate  flight 
therefrom. 

A  trespasser  voluntarily  withdrawing  from  the  premises  upon 
which  he  may  be  trespassing  when  ordered  to  do  so  sufficiently 
constitutes  an  "immediate  flight'9  within  the  meaning  of  the 
statute.  If  the  prisoner  and  his  companion  were  upon  the  said 
car  and  premises,  which  is  admitted,  and  they  departed  when 
requested,  the  prosecuting  witness  had  authority  under  the  statute 
to  follow  after  them  and  to  call  to  his  assistance  any  person  or 
persons  to  make  arrest  of  them  or  either  of  them  without  warrant, 
using  such  force  as  was  reasonably  neecessary  to  make  the  arrest. 

The  court  feels  that  it  is  not  required  to  give  you  further  in- 
structions in  relation  to  the  character  of  the  arrest,  or  as  to  its  legal- 
ity,  as  there  is  no  conflict  of  testimony  in  relation  to  the  arrest  un- 
less it  be  with  respect  to  the  character  and  extent  of  the  force  em- 
ployed in  making  the  arrest,  which  it  is  claimed. 

If  from  the  character  and  extent  of  the  force  used  by  the  prose- 
cuting witness  and  his  assistants  in  making  the  arrest,  the  prisoner 
had  reasonable  cause  to  believe,  and  did  believe,  that  he  was  in 
imminent  danger  of  death  or  great  bodily  harm,  and  he  had  no 
other  reasonable  means  of  avoiding  or  preventing  death  or  great 
bodily  harm,  then  the  attempt  to  kill  the  prosecuting  witness 
would  be  a  justifiable  act  of  self-defense  and  in  such  event  your 
verdict  should  be  not  guilty. 

In  every  criminal  prosecution,  the  accused  is  presumed  to  be 
innocent  until  his  guilt  has  been  established  to  the  satisfaction  of 
the  jury  beyond  a  reasonable  doubt. 

If  you  are  satisfied  from  the  evidence  that  the  prisioner  did  not 
commit  the  alleged  assault  upon  the  prosecuting  witness,  your 
verdict  should  be  not  guilty,  or  if  you  are  satisfied  from  the  evidence 
that  the  prisoner  committed  the  assault,  but  not  with  the  intent 
to  murder  the  prosecuting  witness,  your  verdict  should  be  not 
guilty  in  manner  and  form  as  indicted,  but  guilty  of  an  assault 
only. 

If  you  are  satisfied  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  prisoner  committed  the  alleged  assault  with  the 
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intent  to  commit  murder  as  charged  in  the  indictment,  your  ver- 
dict should  be  guilty. 

Verdict,  guilty  with  a  recommendation  to  mercy. 


Osias  Braunstbin  vs.  Peoples  Railway  Company,  a  corporation 
of  the  State  of  Delaware. 

1.  Carriers— Negligence— Presumption. 

Where  a  car  belonging  to  defendant,  on  which  plaintiff  was  a  passenger, 
ran  off  the  track,  the  presumption  is  that  defendant  was  negligent;  but  the 
presumption  may  be  rebutted  by  proof  that  the  accident  was  not  caused  by 
any  negligence  or  want  of  care  on  the  defendant's  part. 

2.  Carriers— Personal  Injuries— Negligence. 

Where  a  passenger  is  injured  through  the  negligence  of  a  railway  company 
m  operating  its  trains  so  that  a  car  ran  off  the  trades,  the  railway  company  is 
liable  for  damages. 

3.  Carriers— Negligence— Evidence. 

In  an  action  by  a  passenger  against  a  railway  company  for  personal  in- 
juries, the  burden  ox  proof  is  upon  the  plaintiff  to  show  that  the  injuries  were 
due  to  the  negligence  of  defendant,  and  constituted  the  proximate  cause  of  the 
injuries  complained  of. 

4.  Carriers— Personal  Injuries'— Insurance  of  Safety. 

While  a  qnmmmi  carrier  is  required  to  exercise  every  degree  of  care  in  the 
preparation,  conduct,  and  management  of  their  cars  that  a  reasonable  man 
would  use  under  Hke  circumstances,  and  is  responsible  for  any  negligence  in 
transporting  passengers,  it  is  not  an  insurer  of  their  safety. 

5.  Negligence— What  Constitutes. 

Negligence  is  the  want  of  such  care  as  a  reasonably  prudent  and  careful 
man  would  use  under  similar  circumstances. 

6.  Carriers— Ordinary  Care— What  Constitutes 

Ordinary  care  in  managing  railway  cars  in  motion  imports  all  the  care 
which  the  peculiar  circumstances  of  theplace  or  occasion  reasonably  require, 
and  this  will  be  increased  or  diminished  as  danger  of  accident  is  increased  or 
diminished. 

7.  Carriers — Care  Required — Condition  and  Management  of  Road. 

It  is  the  duty  of  a  railway  company  to  keep  its  road  and  cars  in  proper  con- 
dition, to  have  them  under  proper  control,  and  to  slow  up  where  danger  is  im- 
minent, and  where  by  so  doing  accident  can  be  avoided,  and  to  have,  in  the 
management  of  its  cars,  careful  and  competent  servants. 

8.  Carjubrs — Railroads — Personal    Injuries — Sufficiency    of    Evi- 


In  an  action  against  a  railway  company  for  personal  injuries,  the  plaintiff 
must  show  that  he  was  injured  in  the  manner  alleged  in  the  declaration,  and 
that  the  negligence  of  the  defendant  was  the  proximate  cause  of  the  injury 
complained  of. 
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9.  Damages— Personal  Injuries— Nature  op  Injuries. 

Where  a  passenger  is  injured  through  the  negligence  of  a  common  carrier, 
he  may  recover  damages  for  pain  and  suffering,  not  only  for  injuries  to  his  per- 
son at  the  time  of  the  accident,  but  also  for  pain  and  suffering  caused  by 
aggravating  a  disease  with  which  plaintiff  had  been  afflicted  before  the  accident, 
but  only  to  the  extent  that  such  effects  were  increased  by  defendant's  negli- 
gence. 

10.  Damages — Personal  Injuries — Measure  of  Damages. 

Where,  in  an  action  for  personal  injuries  against  a  common  carrier,  it  is 
found  that  the  plaintiff  is  entitled  to  damages,  such  a  sum  of  money  should  be 
allowed  as  such,  as  would  be  reasonable  compensation  for  plaintiff  s  pain  and 
suffering  down  to  the  present  time,  and  such  as  he  is  likely  to  suffer  in  the  future 
and  for  all  expenditures  of  money  for  medical  treatment  and  injuries,  and  for 
increase  in  suffering  from  the  aggravation  of  any  disease  resulting  therefrom,  as 
well  as  for  all  losses  suffered  because  of  any  incapacity  to  labor  resulting  from 
the  injuries. 

(November  29,  1910.) 

Pbnnewill,  C.  J.,  and  Hastings,  J.,  sitting. 

Herbert  H.  Ward  (of  Ward,  Gray  and  Neary)  for  plaintiff. 

Robert  H.  Richards  for  defendant. 

Superior  Court,  New  Castle  County,  November  Term,  1910. 

Action  on  the  Case  (No.  8,  September  Term,  1909),  to  re- 
cover damages  for  personal  injuries  to  the  plaintiff,  alleged  to  have 
been  occasioned  by  the  negligent  running  off  their  tracks  of  a  car 
of  the  defendant  at  a  curve  at  Fourth  Street  and  Cleveland  Avenue, 
while  the  plaintiff  was  a  passenger  in  said  car. 

(See  same  case,  1  Boyce  310,  (77  Atl.  738)  on  demurrer  to  the 
third,  fourth  and  fifth  counts  to  plaintiff's  declaration,  sustaining 
demurrer  to  the  fifth  count.) 

Pbnnewill,  C.  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — This  is  an  action  brought  by  the 
plaintiff  to  recover  from  the  defendant  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  the  defendant  company  so 
negligently  and  carelessly  running  one  of  its  cars,  in  which  the 
plaintiff  was  a  passenger,  on  the  eleventh  day  of  November,  1908, 
that  in  making,  or  attempting  to  make,  a  curve  at  Fourth  street 
and  Cleveland  avenue,  in  this  city,  the  car  ran  off  the  tracks,  and 
in  consequence  thereof  the  plaintiff  was  thrown  from  his  seat  to 
the  floor  of  the  car  and  badly  injured. 
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Specifically,  the  negligence  alleged  by  the  plaintiff,  in  his 
declaration,  may  be  stated  as  follows : 

(1)  That  the  car  was  so  negligently  and  unskillfully  run  and 
managed  that  it  ran  off  the  tracks. 

(2)  That  the  car  was  negligently  and  unskillfully  run  at  a 
great  and  dangerous  rate  of  speed  at  said  curve. 

(3)  That  the  tracks  at  said  curve  were  negligently,  improper- 
ly and  unskillfully  constructed,  and  the  car  negligently  and  im- 
properly driven  at  a  dangerous  and  high  rate  of  speed  upon  said 
curve. 

(4)  That  the  tracks  at  the  curve  were  negligently  and  un- 
skilfully maintained  and  repaired,  and  the  car  negligently  and  im- 
properly driven  thereon  at  the  curve  at  a  great  and  dangerous 
rate  of  speed. 

It  is  agreed  by  counsel  for  the  plaintiff  and  defendant  in  this 
case  as  follows: 

"That  the  defendant  company  at  the  time  in  question  in  the 
declaration  was  and  now  is  a  corporation  existing  under  the  laws  of 
the  state  of  Delaware;  that  the  defendant  company  then  owned  and 
operated  the  line  of  railway  mentioned  in  the  declaration,  leading 
from  the  city  of  Wilmington  to  Brandywine  Springs,  all  in  the 
county  of  New  Castle,  State  of  Delaware;  that  the  defendant  com- 
pany then  was  lawfully  on  the  streets  and  highways  occupied  by  it 
with  its  said  railway;  that  said  railway  then  was  operated  by  elec- 
tricity; that  the  defendant  then  was  a  common  carrier  of  passen- 
gers upon  its  said  railway;  that  the  place  near  the  junction  of 
Fourth  street  and  Cleveland  avenue,  where  defendant's  passenger 
car  ran  off  the  track  of  defendant's  said  railway,  on  the  occasion 
mentioned  in  the  declaration,  was  in  the  city  of  Wilmington  in  the 
said  county  of  New  Castle. " 

Such  facts,  therefore,  being  admitted,  were  not  required  to  be 
proved. 

We  may  say  to  you,  gentlemen,  that  there  arises  a  presump- 
tion of  negligence  in  this  case  from  the  fact  that  the  car  in  which 
the  plaintiff  was  a  passenger,  left,  or  ran  off,  the  tracks  of  the  defen- 
dant's railway;  and  if  you  are  satisfied  from  the  testimony  that  the 
injuries  of  which  the  plaintiff  complains  were  caused  thereby,  and 
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that  such  presumption  has  not  been  rebutted,  the  defendant  would 
be  liable  for  such  damages  as  you  believe  would  reasonably  com- 
pensate him  for  his  injuries  resulting  from  the  accident. 

But  while  the  negligence  of  the  defendant  is  presumed  from 
the  fact  that  the  car  ran  off  the  tracks,  such  presumption  may  be 
rebutted  by  proof  that  there  was  no  negligence  on  the  part  of  the 
defendant  that  caused  the  accident.  It  is  for  you  to  say  from  the 
evidence  whether  such  presumption  of  negligence  has  been  rebutted 
or  not. 

If  you  believe  it  is  shown  by  the  evidence  that  the  running  of 
the  car  from  the  tracks  was  not  caused  in  any  way,  or  to  any  ex- 
tent, by  negligence,  or  want  of  care,  on  the  part  of  the  defendant, 
then  the  presumption  of  negligence  would  be  rebutted.  In  other 
words,  if  you  are  satisfied  that  the  defendant  used  due  care  and 
diligence,  under  all  the  circumstances,  in  the  making  and  main- 
tenance of  its  road  and  tracks ;  in  the  maintenance,  equipment  and 
operation  of  its  cars,  and  in  every  other  matter  or  thing  that  it 
was  reasonably  necessary  for  it  to  do  for  the  safety  of  the  passen- 
gers, the  defendant  would  not  be  liable  and  the  plaintiff  cannot 
recover. 

"A  common  carrier  of  passengers  is  liable  for  injuries  to  the 
latter  in  case  of  the  carrier's  negligence.  The  law  exacts  great 
care,  diligence,  and  skill  from  those  to  whose  charge  as  common 
carriers  passengers  are  committed.  They  are  responsible  for  any 
negligence  resulting  in  injury  to  passengers,  and  are  required  in  the 
preparation,  conduct,  and  management  of  their  cars,  or  means  of 
conveyance,  to  exercise  every  degree  of  care  that  a  reasonable  man 
would  use  under  like  circumstances.  But  while  the  common 
carrier  is  held  to  strict  care  in  the  safe  transportation  of  its  passen- 
gers, it  must  nevertheless  be  borne  in  mind  that  it  is  not  an  insurer 
of  their  safety,  but  responsible  only  for  its  own  negligence." 

'This  action  is  based  upon  negligence,  which  has  often  been 
defined  by  this  court  to  be  the  want  of  ordinary  care;  that  is,  the 
want  of  such  care  as  a  reasonably  prudent  and  careful  man  would 
use  under  similar  circumstances.     *    *    *" 

4  To  entitle  the  plaintiff  to  recover  at  all  it  must  have  been 
shown  to  your  satisfaction,  by  a  preponderance  of  the  evidence, 
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that  the  negligence  which  caused  the  accident  and  injuries,  if  any 
there  was,  was  the  fault  of  the  defendant  company.  The  burden 
of  proving  such  negligence  rests  upon  the  plaintiff,  and  the  defen- 
dant can  be  held  liable  only  for  such  negligence  as  constituted  the 
proximate  cause  of  the  injuries  complained  of." 

"The  term  'ordinary  care,'  when  applied  to  the  management  of 
railway  cars  in  motion,  imports  all  the  care  which  the  peculiar  cir- 
cumstances of  the  place  or  occasion  reasonably  require,  and  this 
will  be  increased  or  diminished  according  as  liability  of  danger  and 
accident,  and  injury  to  others,  is  increased  or  diminished  in  the 
movement  and  management  of  such  cars. ' ' 

It  is  the  duty  of  the  railway  company  to  keep  its  road  and  cars 
in  proper  condition,  and  its  cars  under  proper  control;  to  slack 
up  where  danger  is  imminent  and  where,  by  so  doing,  accident 
could  be  avoided.  It  is  also  its  duty  to  have,  in  the  management 
of  its  cars,  careful  and  competent  servants. 

Id  order  for  the  plaintiff  to  recover,  it  must  have  been  proven 
to  your  satisfaction,  (1)  that  he  was  injured,  (2)  that  he  was  in- 
jured in  the  manner  alleged  in  this  declaration,  and  (3)  that  defen- 
dant's negligence  was  the  proximate  cause  of  the  injuries  com- 
plained of. 

The  plaintiff  seeks  to  recover  in  this  action,  not  only  for  the 
pain  and  suffering  resulting  from  the  injuries  to  his  person  at  the 
time  of  the  accident,  but  also  for  pain  and  suffering  caused  by  the 
aggravation  of  the  disease  of  arteriosclerosis,  or  hardening  of  the 
blood  vessels,  with  which  he  claims  to  have  been  afflicted  prior  to 
the  accident,  and  which  he  contends  was  aggravated  by  the  shock 
and  excitement  incident  to  the  accident  and  injury. 

If  you  find  from  the  evidence  that  by  reason  of  the  defendant's 
negligence  the  plaintiff  was  subjected  to  an  injury  or  shock  which  in- 
creased or  aggravated  a  disease  with  which  the  plaintiff  had  pre- 
viously been  afflicted,  the  plaintiff  may  recover  damages  for  the 
effects  of  such  disease,  but  only  to  the  extent  that  such  effects  were 
increased  or  aggravated  by  the  injury  or  shock  caused  by  the 
defendant's  negligence. 

There  can  be  no  recovery  for  the  effects  of  any  disease  contract- 
ed before  the  accident  unless  the  jury  are  clearly  satisfied  from  the 
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evidence  that  such  disease  was  aggravated  or  increased  by  the 
negligent  act  of  the  defendant,  and  even  then  recovery  could  be 
had  only  to  the  extent  that  such  effects  were  so  aggravated  or 
increased. 

No  recovery  can  be  had  for  the  effects  of  any  disease  con- 
tracted or  suffered  by  the  plaintiff  which  was  not  the  natural  and 
probable  consequence  of  the  defendant's  negligence. 

In  no  event  can  damages  be  allowed  except  such  as  resulted 
directly  from  the  negligent  act  of  the  defendant.  Damages  pro- 
duced by  other  agencies  than  those  causing  the  injury  cannot  be 
awarded  as  proper  compensation. 

If  you  shall  find  in  favor  of  the  plaintiff,  your  verdict  should  be 
for  such  sum  of  money  as  would  be  a  reasonable  compensation 
for  plaintiff's  pain  and  suffering  down  to  the  present  time  and  for 
suchpain  and  suffering  as  he  is  likely  to  have  in  the  future,  so  far  as 
such  pain  and  suffering  may  be  reasonably  ascribed  to  his  injuries 
resulting  from  defendant's  negligence;  also  for  all  expenditures  of 
money  made  by  him  for  medical  treatment  for  such  injuries,  and 
for  the  increase  or  aggravation  of  any  disease  resulting  therefrom, 
and  also  for  all  losses  heretofore  suffered,  or  likely  to  be  hereafter 
suffered,  by  him  because  of  any  incapacity  to  labor  resulting  from 
his  said  injuries. 

Verdict  for  plaintiff. 


David  deClipford  Pofpbnbbrgbr  vs.  Joseph  P.  Nichols  and 
Lucius  C.  Jones,  bailiff. 

Landlord  and  Tenant— Termination  of  Lease — Notice. 

25  Del.  Laws,  c.  239,  provides  that  leases  made  after  June  25,  1909,  not 
limiting  the  term,  shall  terminate  June  25th  next  ensuing,  provided,  if1  such 
lease  be  made  more  than  3  months  before  June  25th  next  ensuing,  said  lease 
shall  be  extended  one  year  from  said  date,  unless  one  of  the  parties  gives  notice 
of  intent  to  terminate,  A  lease  for  6  months  ended  March  5,  1910,  when  the 
tenant  held  over,  paying  the  same  rent  until  Tune  25,  1910,  when  he  quit. 
Held,  that  the  tenant  holding  over  continued  the  original  lease,  containing  a 
provision  limiting  the  term,  and  such  holding  over  did  not  create  a  new  agree- 
ment subject  to  the  statute,  and  the  tenant,  not  having  given  notice,  was 
liable  for  rent. 

(December  23,  1910.) 
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Pbnnbwill,  C.  J.,  and  Boyce  and  Hastings,  J.  J.,  sitting. 
Levin  living  Handy  for  plaintiff. 
Francis  H.  Hoffecker  for  defendants. 

Superior  Court,  New  Castle  County,  November  Term,  1910. 

Action  op  Replevin  (No.  79,  September  Term,  1910)  of 
property  taken  upon  distress  by  bailiff  of  landlord  for  rent  in 
arrear. 

Case  stated.    The  facts  of  the  case  are  stated  in  the  opinion. 

Hastings,  J.,  delivering  the  opinion  of  the  court: — This  case 
comes  before  the  court  upon  an  agreed  statement  of  facts,  the 
substance  of  which  is  as  follows : 

"The  said  Joseph  P.  Nichols,  by  his  bailiff,  Lucius  C.  Jones, 
acting  under  the  landlord's  warrant  of  the  said  Nichols,  seized  the 
goods  and  chattels  of  the  said  plaintiff  in  distraint  for  rent  of  the 
premises  known  as  No.  1409  West  Eighth  street,  in  the  city  of 
Wilmington,  for  the  month  extending  from  the  25th  day  of  June, 
A.  D.  1910,  to  the  25th  day  of  July,  A.  D.  1910.  And  thereupon 
the  said  plaintiff  sued  out  his  writ  of  replevin  in  this  cause  and 
recovered  the  said  goods  and  chattels  so  taken  in  distraint  for  rent. 
Upon  the  filing  of  the  declaration  in  replevin  by  the  plaintiff  in  this 
cause,  the  defendants  avowed  the  taking  of  the  said  goods  and 
chattels  and  claimed  that  the  said  goods  and  chattels  were  taken 
in  distraint  for  rent  of  twenty  ($20)  dollars  due  and  in  arrear  from 
the  said  plaintiff  to  the  said  Joseph  P.  Nichols  for  the  said  premises 
for  the  month  extending  from  the  25th  day  of  June,  A.  D.  1910,  to 
the  25th  day  of  July,  A.  D.  1910." 

That  the  said  Nichols,  by  his  agent,  on  September  2,  1909, 
entered  into  a  lease  with  the  plaintiff  for  said  premises  for  a  period 
of  6  months  and  25  days  commencing  September  1, 1909,  and  end- 
ing on  March  25, 1910,  for  the  rent  of  $136.67,  payable  in  monthly 
installments  of  $20  each  in  advance. 

That  the  plaintiff  entered  into  and  took  possession  of  the 
premises  as  the  tenant  of  Nichols  and  paid  to  the  agent  of  Nichols 
$20  per  month  rent  for  the  same,  up  to  the  25th  day  of  June,  1910. 
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"That  no  notice  to  quit  the  said  premises  and  to  deliver  up 
possession  of  the  same  on  the  25th  day  of  March,  A.  D.  1910,  was 
given  to  the  said  plaintiff;  nor  did  the  said  plaintiff  give  any  notice 
of  his  intention  to  quit  the  said  premises  and  to  deliver  up  posses- 
sion of  the  same  to  the  said  landlord  or  his  agents  on  the  25th  day 
of  March,  A.  D.  1910.  That  the  said  plaintiff  continued  to  hold 
over  as  tenant  of  the  said  premises  after  the  25th  day  of  March, 
A  D.  1910,  without  any  express  contract  or  agreement  being 
entered  into  or  made  between  the  said  plaintiff  and  the  said  Joseph 
P.  Nichols,  his  landlord,  or  the  agents  of  the  said  Joseph  P.  Nichols. 
That  the  said  plaintiff  continued  after  March  25,  A.  D.  1910,  as 
tenant  of  the  said  house  and  lot  of  land  known  as  No.  1409  West 
Eighth  street,  in  the  city  of  Wilmington,  under  the  implied  contract 
and  agreement  between  the  said  plaintiff  and  the  said  Joseph  P. 
Nichols  arising  out  of  the  fact  that  the  said  plaintiff  on  March  25, 
A.  D.  1910,  held  over  as  tenant  without  notice  to  quit  from  either 
side.  That  said  plaintiff  continued  to  pay  the  said  rental  of  twenty 
($20.00)  dollars  a  month  in  advance  on  the  25th  day  of  every  month, 
thus  paying  the  rent  in  full  up  to  the  25th  day  of  June,  A.  D.  1910. 

"That  on  the  25th  day  of  June,  A.  D.,  1910,  the  said  plaintiff 
quit  the  said  premises  as  tenant  and  delivered  up  possession  of  the 
same  to  the  said  Joseph  P.  Nichols  or  his  agents.  But  that  the 
said  Nichols  declined  to  accept  delivery  and  possession  of  the  said 
premises,  and  notified  the  said  plaintiff  that  he  would  hold  him 
liable  for  the  rent  of  the  said  premises  as  the  same  should  fall  due; 
and  as  a  result  of  the  attempt  of  the  said  plaintiff  thus  to  deliver 
up  possession  of  the  said  premises  to  the  said  Nichols  and  the  at- 
tempt of  the  said  Nichols  thus  to  refuse  to  accept  the  delivery  of  the 
said  premises,  the  said  premises  remained  vacant  and  unoccupied 
during  the  month  extending  from  the  25th  day  of  June,  A.  D. 
1910,  to  the  25th  day  of  July,  A.  D.  1910. 

"If  the  court  shall  be  of  the  opinion  that  the  said  plaintiff  was 
the  tenant  in  possession  of  the  said  premises  known  as  No.  1409 
West  Eighth  street  in  the  city  of  Wilmington,  for  and  during  the 
month  extending  from  the  25th  day  of  June,  A.  D.  1910,  to  the  25th 
day  of  July,  A.  D.  1910,  then  that  judgment  shall  be  entered  for 
the  defendant  for  the  sum  of  twenty  ($20.00)  dollars  besides  costs 
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of  suit,  otherwise  that  judgment  shall  be  entered  for  the  plaintiff 
for  six  (.06)  cents  besides  costs  of  suit." 

By  a  recent  act  of  the  Legislature  entitled  "An  act  providing 
for  the  termination  of  cetain  leases  or  demises  of  real  estate/'  being 
Chapter  239 ;  Volume  25,  Laws  of  Delaware,  it  is  provided  as  follows : 

"Section  1.  That  every  lease  or  demise  of  real  estate  situate 
in  the  city  of  Wilmington,  made  and  entered  into  on  or  after  the 
twenty-fifth  day  of  June,  A.  D.  1909,  in  which  lease  or  demise  no 
term  is  expressly  limited,  shall  be  deemed  and  construed  to  termin- 
ate and  expire  on  the  twenty-fifth  day  of  June  then  next  ensuing, 
at  twelve  o'clock  noon,  subject  to  the  provisions  of  the  following 
sections. 

"Section  2.  Whenever  any  such  lease  or  demise  as  specified  in 
the  foregoing  section  shall  be  made  and  entered  into  more  than  three 
months  prior  to  the  twenty-fifth  day  of  June  then  next  ensuing, 
said  lease  or  demise  shall  be  extended  for  one  year  from  said 
twenty-fifth  day  of  June  at  twelve  o'clock  noon,  for  which  year 
the  tenant  shall  pay  the  rent,  and  all  the  stipulations  of  the  de- 
mise shall  continue  in  force,  and  so  on  from  year  to  year,  unless, 
three  months  and  upwards  before  the  twenty-fifth  day  of  June 
either  the  landlord  gives  notice  in  writing  to  the  tenant  in  posses- 
sion to  remove,  or  the  tenant  gives  like  notice  to  the  landlord  of 
his  intention  to  remove  from  the  demised  premises.  In  no  other 
case  shall  notice  be  necessary  to  terminate  any  such  lease  or  de- 
mise as  specified  in  the  foregoing  section  at  the  time  therein  pro- 
vided for  such  termination." 

The  lease  in  question  was  entered  into  after  the  time  specified 
in  section  1  of  this  act,  and  was  for  a  time  certain,  but  it  is  contend- 
ed by  counsel  for  the  plaintiff  that  the  tenant  having  continued  in 
possession  after  the  lease  expired,  that  is,  from  March  25  to  June 
25,  1910,  the  other  provision  of  section  1  applies  which  says  "in 
which  lease  or  demise  no  term  is  expressly  limited;"  and  therefore 
such  demise  terminated  June  25,  1910,  without  any  notice  what- 
ever. In  other  words,  it  is  contended  that  after  the  termination  of 
the  written  lease  an  entirely  new  and  separate  demise  was  created 
which  had  its  beginning  less  than  three  months  prior  to  the  25th 
day  of  June  then  next  ensuing;  that  the  term  of  said  new  and  sepa- 
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rate  demise  was  not  expressly  limited,  and  therefore  the  same  could 
be  terminated  without  notice. 

Section  1  of  chapter  120,  Rev.  Code,  p.  866,  provides  as  follows: 

"Any  contract,  or  consent,  pursuant  to  which  a  tenant  shall 
enter  into,  or  continue  in  possession  of  land,  tenements,  or  heredita- 
ments, under  an  agreement  to  pay  rent,  shall  be  a  demise." 

From  the  facts  agreed  upon  in  this  case  the '  'plaintiff  continued 
to  hold  over  as  tenant  of  the  said  premises  after  the  25th  day  of 
March,  A.  D.  1910,  without  any  express  contract  or  agreement 
being  entered  into  or  made  between  the  said  plaintiff  and  the  said 
Joseph  P.  Nichols,  his  landlord,  or  the  agents  of  the  said  Joseph 
P.  Nichols." 

The  plaintiff  went  into  possession  under  a  written  lease  and 
after  it  expired  he  continued  to  occupy  the  premises  and  pay  rent 
as  before.  There  was  no  express  agreement  between  him  and  his 
landlord  that  he  should  continue  to  occupy  the  premises,  but  the 
law  implies  an  agreement  that  the  parties  intended  to  continue  the 
original  lease.  In  order  to  make  the  holding  over  a  separate  and 
distinct  demise  we  think  there  must  have  been  an  express  agree- 
ment made  at  the  time  the  old  lease  expired,  which  from  the  facts 
in  this  case  was  not  done.  We  think  this  case  does  not  come  with- 
in the  provision  of  the  statute  which  makes  it  unnecessary  to  give 
notice  of  intention  to  quit,  and  the  required  notice  not  having  been 
given  by  the  tenant  in  lease  for  the  rent,  and,  therefore  a  judgment 
should  be  entered  for  the  defendant  for  the  sum  of  $20  besides 
costs  of  suit. 


Hattie  Eliason  vs.  Lillie  C.  Draper. 

1.  Action  on  the  Case — Pleading — Allegations  of  Time. 

In  an  action  on  the  case,  the  wrongs  or  injuries  complained  of  may  be 
charged  to  have  been  committed  on  a  day  certain  and  "on  divers  other  days 
and  times  between  that  day  and  the  day  of  the  commencement  of  this  suit." 

2.  Pleading — Bill  of  Particulars— Judicial  Discretion. 

While  a  bill  of  particulars  may  be  ordered  when  justice  requires,  the  prac- 
tice is  largely  confined  to  contracts,  and  in  Delaware  does  not  extend  to  actions 
of  tort. 

3.  Husband  and  Wife — Alienation — Pleading — Bill  of  Particulars. 
In  an  action  for  alienating  a  husband's  affections,  by  wrongs  committed 
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an  a  day  certain  and  on  divers  other  days  and  times  between  that  day  and 
the  commencement  of  the  suit,  defendant  is  not  entitled  to  a  bill  of  particulars. 

(October   11,    1910.) 

Prnnbwill,  C.  J.,  and  Boyce,  J.,  sitting. 

Philip  Q.  Churchman  and  Philip  L.  Garrett  for  plaintiff. 

Rodney  and  Rodney  for  defendant. 

Superior  Court,  New  Castle  County,  September  Term,  1910. 

Action  on  the  Case  (No.  9,  January  Term,  1910). 

Motion  that  bill  of  particulars  be  filed. 

(See  same  case  on  general  demurrer  to  declaration  ante  1 ,  and 
on  trial  before  a  jury,  3  Boyce — ). 

The  plaintiff,  a.femme  covert,  living  separate  from  her  husband, 
brought  an  action  for  enticing  away  her  husband  and  the  alienation 
of  his  affections  from  her.  Counsel  for  the  defendant  after  plain- 
tiff had  filed  her  declaration,  and  before  filing  pleas,  made  a  motion 
for  a  bill  of  particulars.  Upon  hearing  argument  on  the  motion 
the  court  rendered  the  following  opinion: 

Boycb,  J.  delivering  the  opinion  of  the  court: 

This  is  an  action  for  enticing  away  plaintiff's  husband  and  al- 
ienating from  her  his  affections,  6tc.  The  plaintiff  has  declared  in 
case.  Her  declaration  is  in  the  usual  (common-law)  form,  and  it 
contains  fifteen  counts.  The  several  wrongs  or  injuries  complained 
of  are  averred  to  have  been  committed  on  a  day  certain  in  each  count 
as  well  as4 'on  divers  other  days  and  times  between  that  day  and 
the  day  of  the  commencement  of  this  suit,"  etc.,  which  is  permissible 
when  the  action  is  in  case. 

Counsel  for  the  defendant  has  made  a  motion  for  a  bill  of 
particulars,  and  the  court  has  heard  argument  on  the  motion.  It 
was  conceded,  in  the  absence  of  statute  or  rule  of  court  authorizing 
a  bill  of  particulars  in  a  case  of  this  character,  that  the  defendant 
was  not,  as  a  matter  of  right,  entitled  thereto,  and  that  the  granting 
or  refusing  the  motion  was  a  matter  within  the  sound  discretion 
of  the  court. 

Our  rule  of  court  confines  the  right  to  a  bill  of  particulars  to 
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cases  "when  the  declaration  contains  a  count  in  indebitatis  assump- 
sit, or  debt  on  simple  contract. ' '  But  it  was  insisted  that  the  court 
has  the  authority  to,  and  as  a  matter  of  grace  might  and  should 
order  a  bill  of  particulars  whenever  justice  demands  that  there 
should  be  more  specific  allegations  than  are  required  by  the  rules 
of  pleading.  The  power  of  the  court  to  order  a  bill  of  particulars 
may  be  exercised  whenever  it  appears  that  justice  cannot  be  done 
at  the  trial  without  it.  But  while  a  bill  of  particulars  may  be 
ordered  by  the  court  when  justice  to  a  party  seems  to  demand  it, 
yet  the  practice  of  requiring  a  bill  of  particulars  is  largely  confined 
to  actions  on  contract.  It  may  be  ordered  in  a  tort  action.  But 
the  practice  of  ordering  a  bill  of  particulars  in  the  latter  class  of  ac- 
tions has  not  prevailed  in  this  state.  If  the  pleading  in  such  action 
has  not  been  found  to  be  sufficiently  specific  the  remedy  has  been 
by  demurrer,  and  under  our  common-law  form  of  pleading  it  has 
been  found  to  be  adequate. 

It  has  not  been  shown  that  the  declaration  in  this  case  is  less 
definite  and  certain  in  the  details  of  time,  place  and  circumstances 
of  the  wrongs  and  injuries  complained  of  in  the  several  counts  than 
is  required  by  the  rules  of  pleading  in  cases  of  this  character. 

We  do  not  think  that  the  case  at  bar  under  our  rules  of  plead- 
ing calls  for  such  additional  or  greater  particularity  as  to  demand  a 
departure  from  the  well-settled  rules  of  procedure  in  this  state. 
We  are,  therefore,  constrained  to  deny  the  motion,  and  it  is 
dismissed. 


State  vs.  Bessie  Jackson  and  Lucy  Jackson. 

The  act  of  cutting  holly  trees  on  the  land  of  another  without  the  consent 
of  the  latter,  forbidden  by  Chapter  210,  Volume  23,  Laws  of  Delaware  454, 
constitutes  an  offence  though  it  be  done  without  criminal  intent. 

(February  4,  1909.) 

Judges  Pennewill  and  Boyce  sitting. 
Josiah  0.  Wolcott  and  Charles  W.  Whiley,  Deputies  Attor- 
ney General,  for  the  state. 

Robert  C.  White  for  the  defendants. 
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Court  of  General  Sessions,  Sussex  County,  February  Term, 
1909. 

Indictment  (No.  6,  February  Term,  1909)  for  cutting  holly 
trees  contrary  to  Chapter  210,  Volume  23,  Laws  of  Delaware,  454. 

At  the  trial,  one  of  the  defendants  was  asked  by  her  counsel 
the  following  question:  "State  what  conversation  you  had  with 
Miss  Wright  about  cutting  holly  on  her  land?"  The  Deputy 
Attorney  General  objected  to  the  question  as  immaterial. 

Mr.  White,  for  defendants,  stated  that  he  proposed  to  prove 
that  the  defendants  asked  Miss  Wright  if  they  might  cut  holly 
on  her  land;  that  she  consented.  That  they  then  asked  Miss 
Wright  where  the  line  was.  That  the  defendants  thereupon 
proceeded  to  cut  holly,  keeping  within,  as  they  thought,  the  line 
pointed  out  by  Miss  Wright,  but  as  a  matter  of  fact  they  were 
cutting  a  few  feet  on  the  adjoining  owner,  the  prosecuting  wit- 
ness, who  happened  to  discover  them  in  the  act  of  cutting  holly 
on  his  land. 

Mr.  Wolcott  contended  that  the  proposed  evidence  merely 
went  to  the  question  of  intent  which  was  not  an  ingredient  in 
the  crime;  that  the  act  was  prohibited  by  the  statute  as  an  act, 
and  it  mattered  not  how  innocent  of  intent  the  defendants  were 
in  committing  the  act,  yet  if  they  did  it  they  were  guilty  under 
the  statute. 

Per  Curiam: — The  criminal  act  complained  of  is  made  the 
sole  element  of  the  offence  alleged  in  the  indictment.  The  objec- 
tion is  sustained. 

(Thereupon  the  defendants  changed  their  plea  from  that  of 
not  guilty  to  guilty,  and  sentence  was  imposed.) 


The  Delaware  and  Atlantic  Telegraph  and  Telephone 
Company,  a  corporation  of  the  State  of  New  Jersey,  defendant 
below,  plaintiff  in  error,  vs.  Marieanna  Jordan,  plaintiff 
below,  defendant  in  error. 

Husband  and  Wife — Authority — Evidence — Materiality. 

Where  defendant  telephone  company  dealt  with  plaintiff's  husband  as  the 
owner  of  a  farm  abutting  a  highway  on  which  its  line  was  constructed,  and  not 
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as  the  agent  of  plaintiff,  who  was  the  owner  in  fact,  in  obtaining  from  the 
husband  a  right  to  trim  trees  along  the  road,  evidence  that  the  husband  had 
given  permission  to  an  electric  light  company  to  cut  the  trees,  which  permission 
was  actually  exercised  and  acquiesced  in  by  plaintiff,  was  inadmissible  to  show 
the  husband's  agency  and  authority  from  his  wife  in  the  management  of  the 
farm,  in  an  action  by  her  as  owner  for  damages  to  trees  along  the  highway  by 
reason  of  trimming  done  by  defendant. 

(October  17,  1910.) 

Curtis,  Chancellor,  and  Associate  Judges  Conrad,  Woolley 
and  Hastings,  sitting. 

Ward,  Gray  and  Neary  for  plaintiff  in  error. 

W.  W.  Knowles  for  defendant  in  error. 

Supreme  Court,  June  Term,  1910. 

Writ  op  Error  (No.  4  June  Term  1910)  to  the  Superior  Court 
of  the  State  of  Delaware,  in  and  for  New  Castle  County. 

This  action  was  brought  in  the  court  below  to  recover  dam- 
ages for  cutting  and  mutilating  certain  shade  and  fruit  trees,  and 
the  plaintiff  had  a  verdict  (see  1  Boyce  107).  A  writ  of  error  was 
sued  out.    Judgment  affirmed. 

The  case  is  stated  in  the  opinion. 

Curtis,  Ch.,  delivering  the  opinion  of  the  court: 
This  case  comes  up  on  bill  of  exceptions.  The  action  of  the 
plaintiff  below  was  for  damages  to  trees  upon  the  public  road  on 
which  the  farm  owned  by  the  plaintiff  abuts,  and  the  defense  was 
that  the  right  to  trim  the  trees  was  given  to  the  defendant  by 
Marshall  S.  Jordan,  the  husband  of  the  plaintiff.  To  prove  this 
defense,  the  defendant  put  in  evidence,  against  the  objection  of  the 
plaintiff,  an  agreement  in  writing  under  seal  purporting  to  have 
been  signed  by  Marshall  S.  Jordan  on  August  11,  1905,  with  other 
persons,  owners  of  other  property,  whereby  they  granted  to  the 
defendant  the  right  to  erect  and  maintain  poles  and  string  wires 
thereon  along  the  highways  "adjoining  the  property  owned  by  us," 
with  the  right  to  trim  the  trees  in  the  road.  The  signing  of  this 
paper  by  the  husband  of  the  plaintiff,  who  was  dead  at  the  time  of 
the  trial,  was  disputed.  It  appears  affirmatively  in  the  evidence  of 
the  defendant  that  the  representative  of  the  company  who,  as  he 
claimed,  obtained  the  signature,  dealt  with  Marshall  S.  Jordan  as 
the  owner,  and  not  as  the  agent  of  the  real  owner,  the  plaintiff. 
There  was  no  evidence  that  the  plaintiff  made  any  representation 
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to  the  defendant,  or  to  its  representative,  respecting  the  owner- 
ship of  the  farm,  and  it  does  not  appear  that  she  had  knowledge  of 
the  existence  of  the  agreement  prior  to  the  trimming  of  the  trees 
complained  of,  and,  on  the  contrary,  it  appears  definitely  that  she 
was  at  that  time  ignorant  of  its  existence.  If  Marshall  S.  Jordan 
signed  the  agreement,  he  signed  it  as  the  owner  and  not  as  agent, 
and  the  representative  of  the  grantee  believed  him  to  be  the  owner 
and  not  an  agent  of  the  owner.  Upon  these  points  the  testimony 
is  clear  and  undisputed. 

The  defendant  having  shown  that  another  company,  an  elec- 
tric light  company,  had  run  its  lines  on  the  same  public  road  ad- 
joining the  plaintiff's  land,  offered  to  show  by  the  evidence  that 
Marshall  S.  Jordan  had  given  permission  to  this  electric  light  com- 
pany to  cut  the  trees  and  install  its  lines,  which  permission  was 
actually  operated  under  and  acquiesced  in  by  the  plaintiff,  and 
offered  the  evidence  in  order  to  show  the  husband's  management 
and  control  of  the  farm  and  his  general  authority  as  agent  for  his 
wife.  It  does  not  clearly  appear  whether  this  transaction  was  be- 
fore or  after  the  making  of  the  agreement  with  Marshall  S.  Jordan 
by  the  defendant  company,  but  it  was  assumed  in  the  argument 
that  it  was  given  before. 

The  refusal  of  the  court  below  to  admit  the  evidence  just 
mentioned  is  the  only  assignment  of  error  insisted  upon  in  the 
argument  in  this  court,  on  the  argument  of  the  exceptions  taken  by 
the  defendant,  a  verdict  having  been  given  for  the  plaintiff. 

It  is  urged  by  the  defendant  that  the  permission  given  the 
electric  Kght  company  is  an  act  similar  in  character  to  the  permis- 
sion given  the  defendant  telephone  company,  and  that  the  proof 
of  the  former  act  showing  agency  is  admissible  in  evidence  to  show 
the  existence  and  extent  of  agency  in  the  latter  act.  But  the  fact 
of  agency  does  not  arise  as  between  the  parties  in  this  cause,  for 
the  defendant  did  not  deal  with  Marshall  S.  Jordan  as  agent  for  the 
owner,  but  represented  himself  as  being  the  owner  of  the  property 
damaged.  If  A.  deals  with  B.  as  the  agent  of  C,  evidence  that  B. 
has  done  prior  acts  as  the  agent  of  C,  which  acts  have  been  adopted 
or  ratified  by  C,  tends  to  prove  that  B.  was  the  agent  of  C.  in  the 
transaction  in  question.    This  principle  has  special  application  to 
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dealings  in  trade  and  commerce,  but  has  been  extended  to  other 
dealings  and  perhaps  too  widely  extended.  It  is,  however,  other- 
wise if  A.  deals  with  B.  as  the  owner  and  not  as  the  representative 
or  agent  of  C,  and  evidence  that  C.  Trad  adopted  and  ratified 
similar  prior  acts  done  by  B.  as  his  agent  is  not  material  or  relevant, 
because  B.  was  not  dealt  with  as  the  agent  of  C.  The  basis  of 
the  principle  urged  by  the  defendant  as  being  applicable  to  this 
case  is  a  form  of  estoppel.  The  principal  who  has  allowed  one  to 
act  as  his  agent  in  doing  certain  acts  is  not  permitted  to  deny  the 
agency  in  a  controversy  with  a  third  person  who  deals  with  his 
agent  as  agent,  but  it  is  otherwise  when  the  dealing  in  question  is 
with  one  not  as  agent,  but  as  a  person  able  to  contract  on  his  own 
account  in  the  transaction  in  question.  As  stated  by  authoritative 
writers  and  decisions  of  other  courts,  evidence  of  a  previous  agency 
is  evidence  of  a  present  agency,  because  in  the  transaction  in  ques- 
tion there  was  a  dealing  with  a  supposed  agent  and  not  with  a 
principal. 

"By  permitting  another  to  hold  himself  out  to  the  world  as  his 
agent,  the  principal  adopts  his  acts,  and  will  be  held  bound  to  the 
person  who  gives  credit  thereafter  to  the  other  in  the  capacity  of 
his  agent."    2  Kent,  Com.  *614. 

Professor  Greenleaf ,  writing  respecting  proof  of  agency  in 
trade  and  commerce  by  inference  from  the  habit  and  course  of 
dealing  between  the  parties,  says: 

"This  may  be  such  as  either  to  show  that  there  must  have  been 
an  original  appointment,  or  a  subsequent  and  continued  ratification 
of  the  acts  done;  but  in  either  case  the  principal  is  equally  bound. 
Having  himself  recognized  another  as  his  agent,  factor  or  servant, 
by  adopting  and  ratifying  his  acts  done  in  that  capacity,  the  prin- 
cipal is  not  permitted  to  deny  the  relations  to  the  injury  of  third 
persons  who  have  dealt  with  him  as  such."    2  Greenl.  Ev.  *65. 

"Having  himself  recognized  another  as  his  agent  by  adopting 
and  ratifying  his  acts  done  in  that  capacity,  the  principal  is  not 
permitted  to  deny  the  relation  to  the  injury  of  third  persons  who 
have  dealt  with  him  (the  agent)  as  such."  3  Elliott  on  Evidence, 
§  1633. 

The  same  idea  is  adopted  by  Professor  Wigmore  in  his  scientif - 
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ic  treatment  of  the  Law  of  Evidence.  1  Wigmore  on  Evidence, 
p.  452,  §  377. 

An  examination  of  many  of  the  cases  cited  shows  that  the  rule 
contended  for  as  applicable  to  the  case  at  bar  has  been  applied  to 
cases  where  the  alleged  agent  acted,  or  purported  to  act,  not  on  his 
own  account,  or  for  himself  as  a  principal,  but  as  agent  or  repre- 
sentative of  the  person  charged  with  responsibility  for  his  act. 
The  court  below  rightly  rejected  the  evidence  in  question  because  it 
related  to  a  separate  and  independent  transaction  of  the  husband 
of  the  plaintiff  with  other  persons,  and  though  it  related  to  a  similar 
matter,  the  granting  the  right  to  erect  poles  for  wires  on  a  public 
road  adjoining  his  wife's  farm,  it  was  not  relevant  to  prove  in  the 
case  at  bar  that  the  defendant  had  authority  from  the  wife  to  erect 
the  poles  and  wires,  and,  therefore,  to  trim  trees,  the  injury  com- 
plained of,  because  the  defendant  dealt  with  the  husband  not  as 
agent  for  the  wife,  or  as  having  authority  from  her,  or  by  reason 
of  her  having  held  him  out  as  having  the  authority,  but  as  himself 
the  owner  of  the  farm. 

The  exceptions  taken  by  the  defendant  below,  plaintiff  in 
error,  are  therefore  disallowed,  and  the  judgment  of  the  court  below 
is  affirmed. 


State  vs.  John  Brbwington. 

1.  Larceny — Definition. 

At  common  law,  as  well  as  by  statute,  "larceny"  is  the  wrongful  taking  and 
carrying  away  of  the  personalty  of  another,  with  a  felonious  intent  to  convert  it 
to  the  taker's  use  without  the  owner's  consent. 

2.  Embezzlement — Offenses — Larceny  by  Bailee  or  Agent. 

16  Del.  Laws,  c.  153,  makes  it  embezzlement  for  a  servant  or  agent,  having 
property  in  his  possession  as  such,  to  wrongfully  convert  it  to  ms  own  use, 
though  the  property  has  never  been  in  the  possession  of  the  master  or  employer. 
Acts  Gen.  Assent.,  May  3,  1893  (19  Del.  Laws,  c.  782),  makes  one  guilty  of  a 
misdemeanor  who,  being  a  bailee  of  money  or  property,  the  subject  of  larceny, 
embezzles  or  fraudulently  converts  it  to  his  own  use.  Held,  that  the  statutes 
made  it  "embezzlement"  to  fraudulently  appropriate  to  his  own  use  personalty 
of  another  coming  into  the  appropriate*  s  hands  lawfully  with  the  owner's 
consent,  as  his  bailee  or  in  any  other  fiduciary  capacity. 
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3.  Embezzlement— Prosecution— Elements  of  Offense. 

*n  a  P1"086011**011  *or  embezzlement  of  money  held  as  bailee,  it  most  appear 
that  accused  was  the  bailee  of  property  belonging  to  the  alleged  owner,  which 
was  the  subject  of  larceny,  and  that  he  fraudulently  con  verted  it  to  his  own  use. 

4.  Embezzlement— Embezzlement  as  Bailee — "Bailment" — "Bailee." 

A  "bailment,"  as  contemplated  by  the  statute,  punishing  embezzlement  by 
a  bailee,  consists  in  the  delivery  of  personal  property  which  is  the  subject  of 
larceny,  by  one  to  another,  to  be  held  or  used  by  the  latter  as  directed,  under 
a  contract,  express  or  implied,  that  it  shall  be  redelivered  after  the  purpose  of 
delivery  has  been  fulfilled,  or  disposed  of  pursuant  to  the  direction  of  the  per- 
son delivering  it;  the  one  to  whom  the  property  is  delivered  being  a  "bailee.M 

5.  Embezzlement— Embezzlement   by   Bailee — Money  Intrusted  to 
Person  to  Change— Bailment. 

The  delivery  by  another  to  accused  of  $5  for  the  purpose  of  getting  it 
changed  and  returning  the  change  to  the  owner,  and  its  acceptance  by  accused 
for  that  purpose,  constituted  a  bailment,  within  the  statute  punishing  em- 
bezzlement by  a  bailee,  so  as  to  make  accused  guilty  of  embezzlement  as  such, 
if  he  misapplied  the  money  with  intent  to  defraud  the  owner  thereof. 

6.  Embezzlement — Embezzlement  by  Bailee — Conversion — Evidence  • 
A  conversion  by  a  bailee  of  property  intrusted  to  him  may  be  proven  by 

direct  or  circumstantial  evidence,  ana  the  act  of  accused  using  money  of  which 
u  wJ*8.t>attee  m  a  manner  inconsistent  with  the  owner's  rights  or  the  purpose  of 
the  bailment  was  evidence  of  a  conversion  thereof  by  him,  so  as  to  make  him 
guilty  of  embezzlement  as  a  bailee,  if  the  conversion  was  with  intent  to  defraud 
the  owner. 

7.  Embezzlement— Embezzlement  by  Bailee — Intent  to  Defraud — 
Necessity. 

It  is  essential  to  the  offense  of  embezzlement  by  a  bailee  that  the  money 
was  converted  with  intent  to  defraud  the  owner. 

8.  Embezzlement — Embezzlement   by   Bailee — Evidence — Intent    to 
Defraud. 

The  intent  to  defraud  in  converting  the  bailed  property,  essential  to  the 
offense  of  embezzlement  by  a  bailee,  may  be  proved  either  by  direct  or  circum- 
stantial evidence. 

9.  Criminal  Law— Evidence— "Reasonable  Doubt." 

The  term  "reasonable  doubt"  means,  not  a  vague,  fanciful,  or  speculative 
doubt,  but  a  substantial  doubt,  such  as  intelligent  and  impartial  men  might 
entertain  after  fully  considering  the  evidence. 

10.  Criminal  Law— Evidence.. — Sufficiency — Reasonable  Doubt. 

The  elements  of  the  offense  must  be  proven  beyond  a  reasonable  doubt 
in  order  to  convict. 

11.  Criminal  Law— Prosecution — Defenses — Intoxication. 

* 

While,  as  a  rule,  voluntary  intoxication  does  not  excuse  or  mitigate  a 
crime,  where  a  particular  intent  is  an  essential  element  of  the  offense,  as  in 
embezzlement  by  a  bailee,  evidence  of  accused's  intoxication  at  the  time  is 
competent  on  the  question  whether  he  was  capable  of  an  intent  to  convert,  so 
that  accused  was  not  guilty  of  embezzlement  as  a  bailee  if,  when  he  converted 
to  his  own  use  money  intrusted  to  him  he  was  incapable  by  intoxication  of 
forming  an  intent  to  defraud  the  owner  thereof;  but  he  was  guilty  if  though 
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under  the  influence  of  intoxicants  he  retained  mental  capacity  to  distinguish 
between  right  and  wrong,  as  to  the  embezzlement  and  was  able  to  form  a 
fraudulent  intent  to  convert  the  money. 

(Nowember  15,  1910.) 

Judges  Conrad  and  Woolley  sitting. 
Walter  H.  Hayes  for  the  state. 
Horace  G.  Easiburn  for  the  defendant. 

Court  of  General  Sessions,  New  Castle  County,  November 
Term,  1910. 

Indictment  (No.  20,  November  Term,  1910),  for  embezzle- 
ment as  bailee,  it  being  charged  that  the  defendant,  as  the  bailee 
of  the  property  of  the  person  therein  named,  embezzled  and 
fraudulently  converted  the  same  to  his  own  use.  It  was  shown 
that  the  prosecuting  witness  gave  $5.00  to  the  defendant  to  have 
it  changed  for  her;  that  he,  having  accepted  the  money  for  that 
purpose,  kept  it  and  fraudulently  converted  it  to  his  own  use. 

Woolley,  J„  charging  the  jury: 

Gentlemen  of  the  jury. — The  indictment  under  which  this 
case  is  tried,  describes  the  defendant  as  the  bailee  of  the  property  of 
Clara  Earl,  and  charges  that  as  bailee  he  embezzled  and  fraudu- 
lently converted  the  same  to  his  own  use.  The  state  represents 
that  Clara  Earl  gave  $5  to  the  defendant  with  instructions  to  have 
it  changed;  that  the  defendant  accepted  the  money  for  that  pur- 
pose, but  instead  of  having  it  changed,  he  kept  it  and  fraudulently 
converted  it  to  his  own  use.  The  defendant  claims  that  if  the 
money  was  in  fact  so  given  to  him,  he  had  no  recollection  either  of 
receiving  or  misappropriating  it,  as  he  was  at  the  time  under  the 
influence  of  liquor  to  an  extent  that  not  only  robbed  him  of  any 
recollection  of  the  transaction,  but  made  him  incapable  to  form  an 
intent  to  commit  crime. 

At  common  law  as  well  as  in  this  state,  larceny  has  been  de- 
fined to  be  the  wrongful  taking  and  carrying  away  of  the  personal 
property  of  another  with  a  felonious  intent  to  convert  it  to  the 
taker's  own  use,  without  the  consent  of  the  owner.  State  v.  Kavan- 
augh,  4  Perm.  131,  53  Atl.  335.  In  this  definition  of  the  crime 
of  larceny  there  are  two  gaps  through  which  have  escaped  many 
wrongdoers  who  have  taken  and  converted  to  their  own  use  the 
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property  of  others.  The  first  gap  is  made  by  the  theory  that  in 
order  to  convict  one  of  the  crime  of  larceny,  he  must  have  taken 
property  that  at  one  time  was  in  the  possession  of  the  owner;  and 
the  second  is  made  by  the  requirement  of  the  definition  that  the 
taking,  at  its  inception,  must  have  been  wrongful  and  with  a  feloni- 
ous intent  to  convert  the  property  to  the  taker's  own  use.  In 
order,  therefore,  to  make  penal  two  phases  of  theft  that  were  not 
before  penal,  two  statutes  were  enacted,  the  first  of  which,  being 
directed  to  the  cure  of  the  first  defect  in  the  law  of  larceny,  was 
enacted  by  the  General  Assembly  of  1879,  and  established  the  crime 
of  embezzlement  where  property  within  the  reach  or  possession  of  a 
servant  or  agent  was  by  him  wrongfully  converted,  even  though  the 
property  had  not  been  received  into  the  possession  of  the  master  or 
employer  (Laws  Del.  Vol.  16,  c.  153),  and  the  second  of  which,  being 
directed  to  the  cure  of  the  second  defect  in  the  same  law,  was  enact- 
ed by  the  General  Assembly  of  1893,  to  meet  the  case  of  an  unlawful 
conversion  after  a  lawful  taking,  and  provided  "that  if  any  person, 
being  a  bailee  of  money  or  other  property  the  subject  of  larceny, 
shall  embezzle  or  fraudulently  convert  the  same  to  his  own  use,  he 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction" 
shall  be  punished  (Laws  Del.  Vol.  19,  c.  782).  It  thus  appears  that 
by  these  statutes  embezzlement  is  made  a  crime  supplementary  to 
the  common-law  crime  of  larceny,  and  may  be  defined  to  be  the 
fraudulent  appropriation  to  one's  own  use  of  the  goods  or  money  of 
another,  which  came  into  his  hands  lawfully  and  which  were  in- 
trusted, with  the  owner's  consent,  to  his  care  as  the  owner's  agent, 
servant,  bailee,  trustee  or  other  fiduciary  representative. 

In  this  case  the  defendant  is  charged  with  embezzlement  of 
money  in  his  capacity  as  bailee,  to  sustain  which  the  state  must 
prove  to  you  beyond  a  reasonable  doubt,  first,  that  the  defendant 
was  the  bailee  of  property  belonging  to  Clara  Earl,  which  was  the 
subject  of  larceny;  and,  second,  that  as  such  bailee  he  embezzled  or 
fraudulently  converted  same  to  his  own  use. 

A  bailment  in  such  a  case  consists  in  the  delivery  of  some  per- 
sonal property,  the  subject  of  larceny,  by  one  person  to  another,  to 
be  by  him  held  or  handled  according  to  the  purpose  of  the  delivery, 
upon  a  contract,  express  or  implied,  that  after  the  purpose  has  been 
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fulfilled  it  shall  be  redelivered  to  the  person  who  first  delivered  it, 
or  be  otherwise  dealt  with  according  to  his  direction.  A  bailee  is 
one  to  whom  such  property  is  so  delivered.  If  you  find  that  Clara 
Earl  delivered  to  the  defendant  five  dollars  which  belonged  to  her, 
with  instructions  to  him  to  have  it  changed  and  return  the  change 
to  her,  then  the  delivery  was  of  property  that  was  the  subject  of 
larceny,  and  for  a  purpose  that  constituted  a  bailment,  and  the 
defendant  lawfully  acquired  possession  of  the  money  as  bailee.  If 
you  determine  that  the  defendant  thus  lawfully  came  into  posses- 
sion of  the  money  of  Clara  Earl,  it  then  remains  for  you  to  deter- 
mine whether  he  was  guilty  of  embezzlement  by  unlawfully  con- 
verting the  same  to  his  own  use,  to  ascertain  which,  you  must 
determine,  first,  whether  he  did  in  fact  misapply  the  money,  and, 
second,  whether  he  did  it  with  an  intent  to  defraud  Clara  Earl  of 
her  property.  The  conversion  or  misappropriation  by  a  bailee  of 
property  intrusted  to  him,  may  be  proven  by  direct  evidence  of 
the  fact,  or  by  proof  of  facts  from  which  the  conversion  may  be 
inferred.  Any  use  to  which  the  defendant  put  the  money  of 
which  he  was  bailee,  that  was  inconsistent  with  the  rights  of  the 
owner  or  with  the  nature  and  purpose  of  the  bailment,  is  evidence 
of  a  conversion;  but  in  order  that  it  shall  amount  to  a  fraudulent 
conversion  to  the  bailee's  own  use,  it  must  be  effected  with  the  in- 
tent to  defraud  the  owner.  The  intent  to  defraud  the  owner  of 
her  property  is  the  element  of  the  offense  that  makes  the  misap- 
propriation criminal,  and  must  be  shown  before  conviction  is  war- 
ranted. Intent  to  defraud  may  be  proved  by  direct  evidence  when 
the  case  is  susceptible  of  it,  but  as  from  its  nature  intent  is  rarely 
capable  of  direct  proof,  it  may  be  shown  by  evidence  of  any  facts 
and  circumstances  from  which  the  fraudulent  intent  may  naturally 
and  properly  be  inferred.  State  v.  Foster,  1  Perm.  289, 40  Atl.  939; 
Foster  v.  State,  2  Penn.  111,43  Atl.  265;  State  v.  Davis,  3  Penn.  220, 
50  Atl.  99;  State  v.  Norkewicz,  3  Penn.  299,  51  Atl.  601;  State  v. 
Sienkiewiez,  4  Penn.  59,  55  Atl.  346. 

If  you  find  that  the  state  has  established  against  the  defendant 
the  elements  of  the  crime  of  embezzlement  as  they  have  been  defin- 
ed to  you,  beyond  a  reasonable  doubt,  by  which  is  meant  not  a 
vague,  fanciful  or  speculative  doubt,  but  such  a  substantial  doubt 
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as  intelligent  and  impartial  men  might  entertain  and  express  after 
a  full  consideration  of  the  evidence,  your  verdict  should  be  guilty. 

The  defendant  neither  admits  nor  denies  that  he  received  and 
converted  to  his  own  use  the  money  intrusted  to  him;  but  defends 
on  the  ground  that  he  was  so  intoxicated  at  the  time  the  offense  is 
alleged  to  have  been  committed,  that  he  is  mentally  unable  to  recol- 
lect what  transpired,  and  was  mentally  incapable  of  forming  the 
intent  necessary  to  make  his  act  criminal. 

Drunkenness  as  a  defense  has  been  well  considered  and  long 
settled  in  the  criminal  law  of  this  state.  To  meet  that  defense  in 
this  case,  it  is  sufficient  for  us  to  state  to  you  that  voluntary  in- 
toxication constitutes -nether  excuse  for,  nor  palliation  of  crime; 
nevertheless,  in  cases  in  which  a  specific  or  particular  intent  or 
purpose  is  an  essential  or  constituent  element  of  the  offense,  as  in 
embezzlement,  intoxication  becomes  a  matter  for  consideration  and 
is  competent  evidence  on  the  question,  whether,  by  reason  thereof, 
the  defendant  was  incapable  of  forming  and  entertaining  such  an 
intent  or  purpose  at  the  time  the  act  was  perpetrated.  Therefore, 
if  you  find  that  the  defendant  was  intrusted  with  the  money  of  the 
prosecuting  witness  and  converted  it  to  his  own  use,  but  at  the 
time  was  rendered  by  intoxication  incapable  of  forming  an  intent 
to  defraud  the  owner  thereof,  then  the  crime  of  embezzlement  has 
not  in  point  of  fact  been  committed  by  him,  and  your  verdict  should 
be  not  guilty.  If,  however,  you  find  that  the  defendant  was  at  the 
time  drunk,  and  that  his  mind  was  subject  to  hallucinations,  ex- 
hilaration and  other  stimulating  or  depressing  effects  of  intoxicants, 
nevertheless,  if  he  retained  a  mental  capacity  to  distinguish  be- 
tween right  and  wrong  with  reference  to  the  particular  act  charged, 
and  was  mentally  able  to  form  and  did  form  the  fraudulent  intent 
to  defraud  the  prosecuting  witness  of  her  money,  then  your  verdict 
should  be  guilty.  State  v.  Hurley,  Houst.  Cr.  Cos.  28,  36;  State  v.. 
Thomas,  Houst.  Cr.  Cos.  511,  526,  529;  State  v.  Bowen,  Houst.  Cr. 
Cos.  91,  96;  State  v.  Kavanaugh,  4  Perm.  131,  53  Atl.  335; 
State  v.  Di  Guglielmo,  4  Perm.  336,  55  Atl.  350;  State  v.  Jack,  4 
Perm.  470,  475,  58  Atl.  833;  State  v.  TruiU,  5  Perm.  466, 
62  Atl.  790;  State  v.  Adams,  6  Perm.  178,  65  Atl.  510. 

Verdict,  guilty. 
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State  vs.  John  H.  Rash. 

1.  Witnesses — Competency — Communication  by  Witness  to  Prosecut- 
ing Attorney. 

Where  statements  have  been  made  by  a  witness  to  a  prosecuting  attorney, 
bearing  on  the  guilt  of  a  person  under  investigation  for  bribery,  and  where,  on 
the  trial  of  such  person  for  bribery,  the  witness  denied  making  such  statements 
and  has  been  indicted  for  perjury  on  such  denial,  the  statements  to  the  prosecut- 
ing attorney  are  not  privileged,  and  may  be  admitted  in  evidence  against  the 
witness  under  an  indictment  for  perjury. 

2.  Criminal  Law— Evidence — Evidence  at  Former  Trial — Mode  of 
Proof. 

Where  the  testimony  at  an  investigation  before  a  prosecuting  attorney 
was  taken  down  and  correctly  transcribed  and  produced  in  court  at  a  subse- 
quent trial  by  the  public  stenographer,  by  whom  it  was  taken  and  who  is  a 
witness  at  the  trial,  he  may  be  permitted  to  read  from  the  transcript  when 
asked  what  the  witness  had  testified. 

3.  Criminal  Law — Evidence — Best  Evidence — Reading  prom  Trans- 
script. 

Where  the  testimony  given  at  a  previous  trial  had  been  taken  down  in 
shorthand  by  the  official  court  stenographer,  by  whom  it  is  produced  when  he 
is  called  as  a  witness  for  the  state  in  a  subsequent  trial,  and  he  has  testified 
that  the  transcript  is  a  true  and  correct  copy  of  the  testimony  given,  he  may 
be  permitted  to  read  therefrom. 

4.  Criminal  Law — Statutes — Construction  with  Reference  to  Com- 
mon Law. 

Where  a  statute  makes  perjury  a  felony,  without  defining  what  constitutes 
perjury,  it  must  be  defined  as  it  was  known  at  common  law. 

5.  Perjury — Nature  and  Elements  op  Offense. 

The  offense  of  perjury  is  committed  when  a  lawful  oath  is  administered 
in  some  judicial  proceeding  or  in  due  course  of  justice  to  a  person  who  swears 
willfully,  absolutely,  and  falsely  in  a  matter  material  to  the  issue  or  point  in 
question. 

6.  Perjury— Joinder  op  Counts — Same  Offense. 

Where  an  indictment  for  perjury  contains  several  counts  for  the  same 
offense,  proof  of  defendant's  guilt  under  any  one  of  the  counts  is  sufficient  to 
warrant  a  verdict  of  guilty. 

7.  Perjury — Materiality — Matter   Affecting   Credibility  of  Wit- 


In  a  prosecution  for  perjury,  the  state  offered  evidence  that  the  defendant 
stated  under  oath  to  a  Deputy  Attorney  General,  who  was  investigating  a 
charge  of  election  bribery,  that  a  person  named  had  attempted  to  influence  de- 
fendant's vote  by  the  use  of  money,  and  upon  this  testimony,  an  indictment 
was  filed  against  the  person  named,  charging  him  with  having  offered  defendant 
money  for  his  vote,  and  defendant,  when  sworn  as  a  witness  in  that  case, 
denied  having  made  the  alleged  statements  before  the  Deputy  Attorney  Gener- 
al. Held  that,  if  the  defendant  made  such  absolute  and  false  denial  of  having 
made  the  alleged  statements  to  the  Deputy  Attorney  General,  then  the  denial 
was  material  to  the  trial  of  the  bribery  case,  in  that  it  affected  his  credibility  as 
a  witness. 
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8.  Perjury— Trial — Willfulness. 

In  the  trial  of  an  indictment  for  perjury,  the  jury,  in  determining  whether 
the  alleged  false  statements  of  the  defendant  were  made  by  him  willf ully,  ab- 
solutely, and  corruptly,  may  consider  all  of  the  statements  made  by  the  de- 
fendant, testifying  in  the  trial  in  which  the  alleged  false  statements  were  made. 

9.  Criminal    Law — Perjury — Evidence — Presumptions    and    Burden 
of  Proof. 

The  law  presumes  that  every  one  accused  of  crime  is  innocent  until  proven 
guilty  beyond  a  reasonable  doubt. 

10.  Criminal  Law — "Reasonable  Doubt." 

A  "reasonable  doubt"  means,  not  a  vague,  fanciful,  or  indefinable  doubt • 
but  such  doubt  as  reasoning  men  would  have  under  all  the  circumstances  of 
the  case. 

11.  Criminal  Law — Evidence — Burden  of  Proof — Extent. 

The  burden  of  proving  the  guilt  of  an  accused  person  beyond  a  reasonable 
doubt  rests  on  the  state  as  to  every  essential  ingredient  of  the  crime. 

(October    14,    1910.) 

Judges  Woolley  and  Hastings  sitting. 

Frank  M.  Jones  and  W.  Watson  Harrington,  Deputies  Attor- 
ney General,  for  the  state. 

Walter  H.  Hayes  for  the  defendant. 

Court  of  General  Sessions,  Sussex  County,  October  Term, 
1910. 

Indictment  for  Perjury.  The  state  offered  evidence  tend- 
ing to  prove  that  the  defendant  on  the  eleventh  day  of  November, 
A  D.  1908,  at  Laurel,  made  statements  under  oath  to  the  then 
Deputy  Attorney  General,  charging  one  Howard  Whaley,  with 
attempting  by  the  use  of  money,  at  Laurel,  on  the  third  day  of 
November,  1908,  to  influence  the  vote  of  the  said  defendant  at 
the  general  election  then  and  there  held. 

The  state  called  Charles  Sudler  Richards,  the  then  Deputy 
Attorney  General. 

Mr.  Richards  was  asked,  "What  did  John  H.'Rash  say  to  you 
on  that  occasion  about  Howard  Whaley  having  offered  him  money 
for  his  vote  at  the  general    lection,  A.  D.  1908?" 

This  was  objected  to  by  Mr.  Hayes,  counsel  for  defendant,  on 
the  ground  that  any  statement  made  by  Rash  to  the  then  Deputy 
Attorney  General,  who  at  the  time  was  investigating  a  charge  of 
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bribery  against  the  said  Howard  Whaley  ,was  an  absolutely  privileg- 
ed communication,  and  cited  State  vs.  Brawn,  etal,2  Mar.  386. 

The  objection  was  overruled  and  the  defendant  excepted, 
asking  that  his  objection  and  exception  be  extended  also  to  similar 
testimony  offered  in  the  case  by  anyone  present  at  the  hearing  in 
Laurel,  which  was  granted. 

The  state  also  offered  further  testimony  to  the  effect  that  at 
the  October  Term,  1909,  of  the  Court  of  General  Sessions,  for  Sus- 
sex County,  upon  the  trial  of  an  information  filed  by  the  Attorney 
General  against  the  said  Howard  Whaley,  at  the  February  Term, 
1909,  charging  him  with  offering  the  said  Rash  money  for  his  vote 
on  the  said  third  day  of  November,  1908,— the  defendant,  Rash, 
being  produced  as  a  witness  at  said  trial  denied  having  made  the 
statements  alleged  before  the  Deputy  Attorney  General,  at 
Laurel,  upon  which  said  original  statements  the  information  against 
Whaley  was  based. 

A  public  stenographer  testified  at  the  trial  that  he 
took  down  in  shorthand  notes,  and  correctly  transcribed,  the 
testimony  of  the  said  defendant  before  the  Deputy,  Attorney 
General  at  Laurel,  and  produced  the  said  transcript,  stating  that 
while  he  remembered  the  testimony  of  the  defendant,  generally,  yet 
he  could  not  give  it  verbatim,  from  memory.  The  witness  was  then 
permitted  to  read  the  testimony  referred  to  from  his  typewritten 
transcript,  against  the  objection  of  counsel  for  the  defendant  that 
he  could  only  use  such  transcript  to  refresh  his  memory  and  must 
then  testify  from  his  memory  so  refreshed. 

The  Official  Court  Stenographer  was  produced  as  a  witness  for 
the  state,  and  after  testifying  as  to  his  official  position  and  that  he 
took  down  in  shorthand  notes,  the  testimony  of  the  said  defendant 
Rash,  at  the  trial  of  the  information  against  Howard  Whaley,  at 
the  October  Term,  1909,  produced  a  transcript  of  said  testimony, 
which  he  testified  was  a  true  and  correct  transcript  of  the  same. 
The  witness  was  then  asked  by  the  Deputy  Attorney  General 
to  read  certain  statements  made  by  the  defendant  at  said  trial 
concerning  Howard  Whaley's  offering  him  money  for  his  vote  on 
November  3,  1908. 

Hayes,  for  defendant,  objected  contending  that  the  transcript 
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of  the  Official  Court  Stenographer  was  a  record  of  the  court,  and 
was  the  best  evidence  of  its  contents.  The  objection  was  overruled 
and  the  witness  read  from  the  transcript  as  requested.  Both  the 
transcript  of  the  public  stenographer,  taken  at  the  hearing  before 
the  deputy  Attorney  General,  at  Laurel,  and  the  transcript  of  the 
Official  Court  Stenographer,  of  the  evidence  taken  at  the  trial  of  the 
information,  were  subsequently  admitted  in  evidence. 

Hastings,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — John  H.  Rash,  the  defendant,  is 
charged  in  this  indictment  with  the  crime  of  perjury.  By  the  stat- 
utes of  this  state  it  is  provided  that  "if  any  person  shall  commit 
the  crime  of  perjury  *  *  *  such  person  shall  be  deemed  guilty 
erf  felony,"  etc.  The  statute  does  not  provide  what  constitutes 
perjury  and  we  must  therefore  define  it  as  it  was  known  at  common 
law,  as  follows: — When  a  lawful  oath  is  administered  in  some 
judicial  proceeding  or  due  course  of  justice,  to  a  person  who  swears 
willfully,  absolutely  and  falsely,  in  a  matter  material  to  the  issue 
or  point  in  question. 

In  this  indictment,  there  are  five  separate  and  distinct  counts. 
It  is  not  necessary,  however,  for  the  state  to  prove  to  you  the  facts 
alleged  in  each  of  said  five  counts;  if  it  should  satisfy  you,  beyond 
a  reasonable  doubt,  of  the  guilt  of  the  defendant  upon  any  one 
of  said  counts,  that  would  be  sufficient  to  warrant  a  verdict  of 
guilty. 

It  is  contended  by  the  state  that  the  defendant  on  the  eleventh 
day  of  November,  A.  D.  1908,  at  Laurel,  this  county,  made  certain 
statements  to  Charles  S  Richards,  who  was  at  that  time  a  Deputy 
Attorney  General  of  this  state,  which  statements  in  effect  charged 
one  Howard  Whaley,  with  attempting  by  the  u?e  of  money,  on  the 
third  day  of  November,  1908,  to  influence  the  vote  of  the  said  John 
H.  Rash.  The  state  further  contends  that  at  the  February  term 
of  this  court,  A.  D.  1909,  an  information  was  filed  by  the  Attorney 
General  of  this  state  against  the  said  Howard  Whaley,  charging  him 
with  the  offense  of  paying  to  the  said  John  H.  Rash  $10  for  his  vote, 
on  the  said  third  day  of  November,  1908 ;  that  on  October  1 1 ,  A.  D. 
1909,  the  said  charge  against  the  said  Howard  Whaley  came  on 
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to  be  heard  in  this  court,  and  on  the  same  day  this  defendant,  John 
H.  Rash,  was  produced,  sworn,  and  testified  at  said  trial;  that 
the  defendant  while  so  testifying  was  asked  by  the  Attorney 
General  whether  he  did  not  make  certain  statements  mentioned  in 
the  indictment  in  this  case  to  the  Deputy  Attorney  General,  Mr. 
Richards,  at  Laurel,  on  November  11,  1908,  which  the  state  con- 
tends he  at  that  trial  denied.  The  defendant,  on  the  other  hand, 
contends  (1)  that  if  he  made  such  false  statements  it  was  due  to 
an  imperfect  recollection,  and  such  statements  were  not  intended 
to  deceive;  and  (2)  that  any  denials  made  at  the  time  are  so  inter- 
woven and  mingled  with  other  statements  that  they  do  not  con- 
stitute a  willful  and  absolutely  false  statement. 

To  constitute  this  offense  the  state  must  prove  to  you  certain 
essential  facts: 

(1)  That  the  oath  administered  was  in  a  judicial  proceeding. 

(2)  That  the  witness  testified  falsely. 

(3)  That  his  testimony  was  wilfully  and  absolutely  false. 

(4)  That  the  matter  to  which  the  witness  testified  was 
material  to  the  issue. 

The  record  of  the  case  of  the  State  of  Delaware  v.  Howard 
Whaley,  is  in  evidence  before  you.  The  issue  in  that  case  was 
whether  the  said  Howard  Whaley  paid  the  said  John  H.  Rash  $10 
to  vote,  and  the  false  statement  which  it  is  alleged  the  defendant 
made  did  not  prove  or  tend  to  prove  that  fact.  The  evidence  of 
this  defendant,  however,  in  the  Whaley  trial,  by  which  he  is  alleged 
to  have  falsely  denied  that  to  which  he  testified  before  the  Deputy 
Attorney  General,  was  material  to  the  issues  in  the  Whaley  trial  in 
so  far  as  such  false  denial  affected  the  credibility  of  the  defendant 
as  a  witness.  If,  therefore,  you  find  that  the  defendant  made  such 
an  absolute  and  false  denial,  then  the  denial  was  material  to  the 
trial  of  the  Whaley  case,  in  that  it  affected  his  credibility  as  a 
witness.    State  v.  Shaffner,  6  Perm.  576,  69  Atl.  1004. 

If  you  should  find  the  defendant  did  make  the  false  statements 
as  alleged  in  the  indictment,  you  should  next  inquire  as  to  the  in- 
tent of  the  defendant;  that  is,  whether  such  false  statements  were 
made  by  him  willfully,  absolutely,  and  corruptly.  And  we  say  to 
you  that  in  determining  that  fact  you  should  take  into  considera- 
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tion  all  of  the  statements  made  by  the  defendant  when  testifying 
in  the  Whaley  case,  those  that  admit  the  statements  alleged  as 
well  as  those  that  deny  them. 

Now,  gentlemen  of  the  jury,  the  facts  in  this  case  must  be 
determined  by  you ;  the  province  of  the  court  is  to  instruct  you  with 
reference  to  the  law  and  leave  the  facts  entirely  for  your  considera- 
tion and  determination. 

If  after  a  careful  consideration  of  this  case  you  are  satisfied  be- 
yond a  reasonable  doubt  that  on  November  1 1 ,  1908,  the  defendant 
made  the  statements  alleged  in  any  one  of  the  counts  in  this  in- 
dictment before  the  Deputy  Attorney  General  at  Laurel,  and  that 
on  the  eleventh  day  of  October,  1909,  after  being  duly  sworn  in  the 
case  of  State  v.  Whaley,  he  denied  making  those  statements,  and 
that  at  the  time  he  so  denied  making  them  he  knew  he  was  testi- 
fying falsely,  and  that  such  false  testimony  was  given  by  him  will- 
fully, fraudulently  and  corruptly,  you  should  render  a  verdict  of 
guilty;  otherwise  your  verdict  should  be  not  guilty. 

The  law  presumes  that  every  one  accused  of  a  crime  is  innocent 
until  proven  guilty,  beyond  a  reasonable  doubt.  By  a  reasonable 
doubt  is  meant,  not  a  vague,  fanciful  or  indefinable  doubt,  but 
such  a  doubt  as  reasoning  men  would  have  under  all  the  circum- 
stances of  the  case. 

When  the  jury  entertains  a  reasonable  doubt  of  the  guilt  of  the 
accused  in  respect  to  any  essential  ingredient  of  the  crime,  that 
doubt  inures  to  the  benefit  of  the  accused,  as  the  burden  of  proving 
the  prisoner  guilty  beyond  such  a  reasonable  doubt  rests  upon 
the  state. 

The  jury  disagreed. 
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Thb  National  Bank  op  Delaware  at  Wilmington,  a  corpora- 
tion existing  under  the  laws  of  the  United  States  of  America, 
vs.  David  Lindsay. 

1.  Bills  and  Notes — Indorsee's  Liability — Demand. 

Where  recourse  is  had  to  the  indorser  of  a  bill  or  note,  there  must  be  in 
general  an  averment  and  proof  of  demand  of  payment  at  the  place  specified 
therefor. 

2.  Bills  and  Notbs — Liability  of  Indorser — Nature  and  Character. 

An  undertaking  of  an  indorser  is  not  general,  like  that  of  a  maker  of  a 
note  or  the  acceptor  of  a  bill,  but  is  conditional  on  the  use  of  due  diligence 
against  the  maker  or  acceptor,  in  which  case  only,  if  payment  has  not  been 
received,  the  indorser  becomes  liable. 

3.  Bills  and  Note9 — Action  Against  Indorsee — Facts  Excusing  De- 
lay in  Presentment — Necessity  of  Pleading. 

Where  a  declaration  against  the  indorser  of  a  demand  note  alleged  the 
making  and  indorsement  thereof  at  plaintiff's  bank  on  November  2,  1903, 
and  the  presentment  of  the  note  for  payment  at  the  place  designated  for 
payment,  and  demand  on  February  19,  1906,  the  declaration  was  not  demur- 
rable for  failure  to  allege  additional  facts  excusing  the  delay;  such  facts  being 
provable  without  being  alleged. 

4.  Bills    and    Notes— Indorsement— Reissue     by    Maker — Demand 
Paper— Assumption  of  Payment. 

A  demand  note,  having  been  indorsed  by  the  payee,  was  returned  to  the 
maker,  and  by  him  reindorsed  and  delivered  to  plaintiff  bank  for  discount 
on  the  day  of  its  date,  and  was  discounted  by  the  bank  at  the  maker's  re- 
quest. Held,  that  such  subsequent  reissuance  by  the  maker  did  not  release 
toe  payee  from  liability  as  indorser,  or  raise  any  presumption  that  the  note 
was  paid  or  reissued. 

(December  17,  1910.) 

Judges  Boyce  and  Hastings  sitting. 
,  Robert  H.  Richards  for  plaintiff. 
Wittard  Saulsbury  and  Hugh  M.  Morris  for  defendant. 

Superior  Court,  New  Castle  County,  November  Term,  1910. 

Action  op  Assumpsit  (No.  69,  September  Term,  1909) 
upon  a  promissory  note. 

General  Demurrer  to  the  four  special  counts  of  plaintiff's 
declaration. 

The  case  is  stated  in  the  opinion. 

Boyce,  J.,  delivering  the  opinion  of  the  court: 

This  is  an  action  of  assumpsit,  brought  by  the  plaintiff,  the 
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holder,  against  the  defendant,  the  indorser,  on  a  promissory  note, 
payable  on  demand.  The  declaration  contains  eight  counts — four 
special  and  four  common  counts.  The  defendant  filed  a  general 
demurrer  to  each  of  the  said  four  special  counts.  The  said  several 
counts  of  the  declaration  demurred  to  disclose,  in  substance,  that 
the  note,sued  upon,  was  made  on  the  second  day  of  November ,A.D. 
1903,  the  day  of  its  date;  that  it  was  on  that  day  delivered  to  the 
payee,  who  is  the  defendant  in  this  action;  that  it  was  on  that  day, 
and  before  payment,  indorsed  by  the  defendant;  that  it  was  on  that 
day  delivered  by  the  defendant  to  the  makers;  that  it  was  on  that 
day,  and  before  payment,  indorsed  by  the  makers;  that  it  was  on 
that  day  delivered  by  the  makers  to  the  plaintiff  bank,  the  present 
holder;  that  on  the  nineteenth  day  of  February,  A.D.  1906,  it  was 
duly  presented  and  payment  thereof  was  duly  demanded  at  the 
plaintiff's  bank,  the  National  Bank  of  Delaware,  the  place  of  pay- 
ment ;  and  on  the  same  day  it  was  duly  protested  for  nonpayment, 
notice  of  which  the  defendant  had  on  the  day  and  year  last  afore- 
said. Since  the  argument  upon  the  demurrer,  we  have  considered 
the  questions  presented  for  our  determination  as  carefully  as  we 
could  in  the  midst  of  jury  trials  engaging  our  attention. 

Counsel  for  the  defendant  contended  that  a  promissory  note, 
payable  on  demand,  must  be  presented  for  payment  by  the  holder 
within  a  reasonable  time  after  the  day  of  its  date  in  order  to  charge 
an  indorser,  and  pointed  out  that  the  declaration  alleges  that  the 
plaintiff  presented  the  said  note  for  payment  on  the  nineteenth 
day  of  February,  1906 — twenty-seven  months  and  eighteen  days 
after  the  date  of  the  note.  It  was  urged  that  the  presentment  of 
the  said  note  for  payment  and  the  notice  of  protest  to  the  de- 
fendant, as  alleged,  were  not  made  and  given  within  a  reasonable 
time,  such  as  is  necessary  to  make  the  indorser  liable  for  the  pay- 
ment of  the  note. 

It  was  insisted  that  whether  the  holder  presented  the  note 
for  payment  within  a  reasonable  time  is  a  question  of  law  for  the 
court  to  decide  on  the  face  of  the  declaration,  and  that  as  no  par- 
ticular fact  or  circumstance  was  shown  why  the  demand  was  not 
made  sooner,  so  that  the  court  might  judge  whether  the  demand 
was  made  within  a  reasonable  time  or  not,  the  declaration  was  not 
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sufficient  in  law  for  the  plaintiff  to  have  and  maintain  its  aforesaid 
action  thereof,  against  the  defendant;  and  they  cited  numerous 
authorities  in  support  of  their  contention,  some  of  which  are :  Pyle 
v.  McMonagle,  2  Har.  468;  Bank  of  Wil.  and  Brand,  v.  Cooper's 
Adm'r.,  1  Har.  10;  Bank  v.  Simmons,  1  Har.  331 ;  Foley  v.  Emerald, 
etc.,  Brewing  Co.,  61 N.  J.  Law,  429,  39  Atl.  650;  Merritt  v.  Jackson, 
181  Mass.  69, 62  N.  E.  987 ;  Wylie  v.  Cotter,  170  Mass.  356, 49  N.  E 
746,  64  Am.  St.  Rep.  305;  Keyes  v.  Fenstermaker,  24  Cal.  329; 
Martin  v.  Winslow,  2  Mason,  241,  Fed.  Cos.  No.  9,172;  Turner, 
Rec'r.,  Etc.,  v.  Iron  Chief  Min.  Co.  etal.,7i  Wis.  355,  43  N.  W.  149, 
5  L.  R.  A.  533,  17  Am.  St.  Rep.  168;  Home  Savings  Bank  v.  Hosie, 
119  Mich.  116,  77  N.  W.  625;  Story  on  Prom.  Notes,  §  207,  and 
note;  Byles  on  Bills,  §  163. 

Counsel  for  the  plaintiff  conceded  that,  in  order  to  bind  an  in- 
dorser  of  a  promissory  note  payable  on  demand,  presentment  for 
payment  must  be  made  within  a  reasonable  time  after  the  day  of 
its  date,  but  he  denied  that  the  question  of  reasonable  time  is  one 
of  law  for  the  court  in  every  case.  He  contended  that  whether 
the  question  was  one  for  the  court,  or  for  the  jury,  depends  on  the 
facts  and  circumstances  of  the  particular  case.  He  insisted  that 
every  material  fact  necessary  to  be  averred  to  support  an  action 
on  the  note,  sued  upon,  was  contained  in  the  plaintiff's  declaration, 
and  that  it  was  unnecessary,  and  the  plaintiff  was  not  required, 
to  plead  facts  and  circumstances  from  which  the  question  of  reason- 
able time  must  be  determined,  whether  it  be  determined  by  the 
court,  or  by  the  jury. 

The  following  authorities  were  cited:  Keyes  v.  Fenstermaker, 
24  Cal.  329;  Lockwood  v.  Crawford,  18  Conn.  361;  Van  Hoesen  v. 
VanAlstyne,3Wend.  (N.  Y.)  75;  Salmon  v.  Grovenor,  66  Barb.  160; 
Goodwin  v,  Davenport,  47  Me.  112,  74  Am.  Dec.  478;  Montelius  v. 
Charles,  76 IU.  303;Oley  v.  Miller,  74  Conn.  311,  50  Atl.  744;  Jones 
v.  Robinson,  11  Ark.  504,  54  Am.  Dec.  212;  Field  v.  Nickerson,  13 
Mass.  131 ;  Joyce  on  Defenses  to  Commercial  Paper,  §  508;  Morgan 
v.  U.  S„  113  U.  S.  476,  5  Sup.  Ct.  588,  28  L.  Ed.  1044;  Rosenberg  v. 
Continental  Ins.  Co.,  7  Penn.  174,  74  Atl.  1073;  Norten  v.  Lewis, 
2  Conn.  480;  Whiteford  v.  Burckmeyer,  1  Gill  (Md.)  143, 39  Am.  Dec. 
640;  Blakely  v.  Grant,  6  Mass.  388;  Duvall  v.  Bank,  9  Gill  &  J.  31 ; 
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Levy  v.  Insurance  Co.,  10  W.  Va.  560,  27  Am.  Rep.  598;  Bank  v. 
Richardson,  5  Pick.  444;  4  Robinson  Prac.  443. 

Counsel  for  the  defendant  contended  that  any  matter  which 
the  plaintiff  might  seek  to  prove  at  the  trial  as  an  excuse  for  delay 
in  making  the  demand  of  payment  and  protest  must  be  pleaded, 
and  in  support  of  their  contention  quoted  from  the  case  of  Bank  of 
Wil.  and  Brand,  v.  Cooper's  Adm'r.,  1  Harr.  10,  as  follows: 

"Whenever  a  party  is  bound  to  allege  any  matter  to  be  done 
by  him  to  entitle  him  to  an  action,  if  he  has  any  matter  of  excuse 
for  not  doing  the  act,  he  is  bound  to  allege  this  matter  of  excuse, 
or  he  will  not  be  permitted  to  give  it  in  evidence,  if  it  is  objected 
to  at  the  time.  *  *  *  But  when  this  matter  is  intended  to  be 
relied  on  as  an  excuse,  such  matter  should  appear  on  the  face  of 
the  declaration,  or  the  plaintiff  is  not  at  liberty  to  prove  it.  As 
the  plaintiff  has  not  averred  either  a  demand  at  the  bank  or  any 
matter  of  excuse  for  not  making  such  demand,  but  has  relied  in 
his  declaration  on  a  personal  demand  on  O.  Horsey,  we  consider 
that  he  is  not  at  liberty  under  this  declaration  to  prove  any  other 
species  of  demand  or  excuse  than  that  which  he  has  chosen  to 
rely  upon  himself. " 

People's  Bank  v.  Houston,  2  Marv.  250,  43  AH.  93,  and  Bank 
v.  Simmons,  1  Harr.  331,  were  also  cited  and  relied  upon. 

In  the  case  of  Bank  of  Wilmington  and  Brandywine  v.  Cooper's 
Adm'r.,  supra,  the  action  was  brought  by  the  plaintiff  bank,  the 
holder  of  the  note,  against  the  administrator  of  the  payee,  who 
was  the  indorser,  deceased. 

The  declaration  alleged  a  personal  demand  on  the  maker, 
instead  of  averring  that  a  demand  was  made  at  the  bank,  the 
place  of  payment,  and  the  question  was  whether  under  the  alle- 
gation the  plaintiff  should  be  permitted  to  prove  a  demand  essen- 
tially different  from  that  alleged  in  the  declaration.  The  plain- 
tiff insisted  that  there  were  no  f unds  at  the  bank  at  the  time 
when  the  note  became  due;  and  that,  therefore,  it  was  excused  for 
not  presenting  the  note  at  the  bank  for  payment.  It  was  said 
by  the  court:  "The  engagement  of  the  defendant  in  this  case  to 
the  holder  was  that  he  would  pay  the  amount  of  this  note  to  him 
in  case  it  was  presented  at  the  Bank  of  Wilmington  and  Brandy- 
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wine,  when  it  became  due  for  payment,  and  a  failure  to  pay  it 
there,  with  due  notice  of  nonpayment.  The  proof  of  these  facts 
constitutes  the  liability  of  the  defendant.  The  declaration  should 
have  averred  that  the  note  was  presented  at  the  bank  for  pay- 
ment; that  it  was  not  paid,  and  that  the  indorser  had  notice  of 
such  demand  and  nonpayment.  This  is  the  form  of  declaring, 
as  established  by  the  books  of  precedents  as  far  as  we  have  looked 
into  them.  *  *  *  Here,  before  the  plaintiff  could  entitle  him- 
self to  an  action,  he  should  have  presented  the  note  at  the  bank 
for  payment;  or,  if  he  meant  to  excuse  himself  for  not  presenting 
it  according  to  this  legal  obligation,  he  should  set  out  the  matter 
in  his  declaration,  which  he  relies  on  as  an  excuse,  that  the  court 
may  judge  of  its  sufficiency.     *  *  *" 

This  case  simply  decides  that,  the  plaintiff  having  failed  to 
allege  that  a  demand  was  made  at  the  bank,  evidence  of  such  a 
demand,  or  of  matter  of  excuse  for  not  making  it,  could  not  be 
given  under  an  allegation  of  demand  on  the  maker  personally. 

The  case  of  People's  Bank  v.  Houston,  supra9was  similar,  in 
that  it  was  averred  in  the  declaration  that  the  notes  sued  upon 
were  presented  to  the  defendant  for  payment,  and  not  to  the 
bank,  the  place  of  payment.  The  defendant  who  had  indorsed 
the  notes  was  also  payee  therein.  He  had  also  over  his  signature 
made  an  indorsement,  "  Protest  waived. " 

The  plaintiff  was  not  permitted  to  prove  under  the  allegation 
in  his  declaration  that  the  notes  had  been  presented  to  the  bank, 
the  place  of  payment,  at  the  time  of  their  maturity,  for  the  reason 
that  proof  of  such  a  demand  varied  from  the  allegation  of  demand 
set  forth  in  the  declaration.  Neither  was  he  permitted  to  prove 
that  the  indorsement, "  Protest  waived, "  was  signed  by  the  defen- 
dant for  the  reason  that  any  excuse  for  not  presenting  the  notes 
for  payment  at  the  place  designated  by  the  maker  should  have 
been  alleged  in  the  declaration. 

The  case  of  Bank  of  Wilmington  and  Brandywine  v.  Simmons , 
supra,  was  an  action  upon  two  promissory  notes.  There  was  a 
variance  in  the  description  as  set  forth  in  the  declaration  and  the 
proof  of  the  first  note,  respecting  the  date  thereof,  and  it  was  not 
alleged  that  demand  of  payment  had  been  made  at  the  bank. 
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It  was  held  that  both  objections  were  fatal  to  a  recovery  on 
the  first  note,  the  court  saying:  "The  variance  in  the  date  is 
conclusive;  and  the  court  decided  in  Bank  of  Wilmington  and 
Brandywine  v.  Cooper's  Administrator,  1  Harr.  10,  supra,  that  where 
a  note  is  made  payable  at  a  certain  place,  demand  at  that  place 
must  be  averred  and  proved,  and  though  the  want  of  funds  may 
excuse  the  demand,  the  excuse  must  be  set  out. " 

As  to  the  other  note  it  was  contended  that  the  demand  should 
have  been  made  on  the  sixty-third  day,  or  September  twenty- 
ninth,  but  it  had  been  shown  that  the  demand  had  been  made  on 
the  sixty-fourth  day,  or  September  thirtieth,  which  it  was  urged 
was  too  late.  The  court  said:  "Whenever  a  man  indorses  he 
undertakes  to  pay  the  bill  provided  a  demand  shall  be  made  on 
the  drawer  on  the  last  day  of  grace  and  reasonable  notice  be 
given  him  of  the  non-payment.  The  demand  here  should  have 
been  made  on  the  twenty-ninth  of  September,  1817.  Was  it 
made  then?  The  note  has  an  indorsement  in  the  handwriting 
of  Roche,  the  notary,  'Noted  twenty-ninth  September,'  and  his 
general  custom  is  proved  to  have  been  to  draw  out  the  protest 
the  day  after  the  demand.  The  protest  here  is  dated  the 
thirtieth.  If  the  demand  was  on  that  day  it  is  too  late,  and 
the  defendant,  the  indorser,  is  discharged,  but  if  the  jury  take 
the  indorsement  made  by  the  notary  with  the  proof  of  his  prac- 
tice as  the  evidence  of  the  demand  it  was  in  time. " 

As  a  general  rule,  where  recourse  is  had  to  the  indorser  of 
a  bill  or  note,  an  averment  and  proof  of  demand  of  payment,  at 
the  place  of  payment,  is  necessary.  The  indorsees  undertaking  is 
not  general  like  that  of  the  maker  of  a  note,  or  the  acceptor  of  a 
bill ;  but  is  conditional,  that  if,  upon  due  diligence  having  been  used 
against  the  maker  or  acceptor,  payment  is  not  received,  then 
the  indorser  becomes  liable.  This  due  diligence  is  a  condition 
precedent  to  a  right  of  recovery  against  the  indorser.  Allen  v. 
Smith's  Adm'r.t  4  Harr.  238. 

Due  diligence  in  presenting  a  promissory  note  for  payment, 
at  the  place  of  payment,  in  order  to  make  the  indorser  liable  in 
case  of  nonpayment,  is  unquestionably  essential.  This  we  under- 
stand is  conceded.    The  question  here  is  whether  under  the  said 
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allegation  of  presentment  and  demand,  on  the  day  and  time  afore- 
said, showing,  it  is  claimed,  a  lack  of  due  diligence,  it  was  necessary 
and  fatal  not  to  aver  matter  of  excuse  for  the  alleged  delay  in 
making  the  demand. 

Under  the  said  allegation  of  demand,  respecting  the  time 
when  the  demand  was  made,  may  the  plaintiff,  upon  proof  of  the 
demand,  show  facts  and  circumstances  which  will  make  the  time 
of  the  demand,  as  alleged,  sufficient,  without  pleading  them? 

It  is  well  settled  that  it  is  not  necessary  in  pleading  to  state 
that  which  is  merely  matter  of  evidence. 

Mr.  Chitty  says:  "The  object  of  the  pleadings  is  to  arrive 
at  a  specific  issue  upon  a  given  and  material  fact,  and  this  is 
attained,  although  the  evidence  of  such  fact,  to  be  laid  before 
the  jury,  be  not  specifically  developed  in  the  pleading.  Therefore, 
if  the  question  be,  whether  wheat,  after  it  had  been  cut,  was 
suffered  to  lie  on  the  ground  a  'reasonable  time,'  it  is  sufficient  to 
allege  generally  that  such  was  the  fact,  without  showing  specifi- 
cally how  many  days  the  wheat  remained  on  the  ground,  and 
what  was  the  state  of  the  weather  during  that  period;  although 
such  matters  may  be  material  to  the  due  consideration  and  decision 
of  the  question.  So,  under  the  common  averment,  in  a  declara- 
tion upon  a  bill  of  exchange,  that  the  defendant  'had  notice'  of  the 
dishonor,  the  plaintiff  may  show  special  circumstances  or  facts 
which  render  the  notice  valid,  although  it  were  given  at  a  later 
period,  than  would,  in  ordinary  cases,  have  sufficed;  for  there 
is  no  need  in  pleading  to  state  more  than  the  legal  effect  of  the 
facts. "     1  Chitty  on  Pleading,  §  225. 

The  reason  of  this  rule  is  evident,  if  we  revert  to 
the  general  object  which  all  the  rules,  tending  to  certainty,  con- 
template, viz.,  the  attainment  of  a  certain  issue.  This  implies 
a  development  of  the  question  in  controversy  in  a  specific  shape. 
But,  if  that  object  be  attained,  there  is,  generally,  no  necessity 
for  further  minuteness  in  the  pleading;  and,  therefore,  those 
subordinate  facts,  which  go  to  make  up  the  evidence  by  which 
the  affirmative  or  negative  of  the  issue  is  to  be  established,  do  not 
require  to  be  alleged,  and  may  be  brought  forward,  for  the  first 
time,  at  the  trial,  when  the  issue  comes  to  be  decided.    Thus, 
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in  the  above  example,  if  we  suppose  issue  joined,  whether  the 
wheat  cut  was  afterwards  suffered  to  lie  on  the  ground  a  reason- 
able time  or  not,  there  would  have  been  sufficient  certainty,  with- 
out showing  on  the  pleadings  any  of  those  circumstances  (such 
as  the  number  of  days,  the  state  of  the  weather,  etc.)  which  ought 
to  enter  into  the  consideration  of  that  question.  These  circum- 
stances, being  matter  of  evidence  only,  ought  to  be  proved  be- 
fore the  jury,  but  need  not  appear  on  the  record.  Perry,  Com. 
Law  Plead.  363. 

In  other  words,  although  a  particular  fact  may  be  of  the  es- 
sence of  a  party's  cause  of  action,  or  defense,  so  that  a  statement 
of  it  is  indispensable,  it  is  not  necessary,  in  alleging  it,  to  state 
such  circumstances  as  merely  tend  to  prove  the  truth  of  the  fact. 
Tyler's  Stephen  on  Plead.  310. 

In  an  action  against  an  indorser  of  a  bill  or  note,  the  plaintiff 
is  bound  to  allege  presentment  and  demand  at  the  place  desig- 
nated, in  the  bill  or  note,  or  else  facts  excusing  this  legal  require- 
ment to  entitle  him  to  maintain  his  action;  but  if  it  is  alleged 
that  presentment  and  demand  were  made,  facts  necessary  to 
establish  the  truth  of  the  allegation,  or,  upon  proof  of  the  demand, 
as  alleged,  facts  excusing  any  apparent  delay  in  making  the  demand, 
may  be  given  in  evidence  without  averring  them.  Indeed,  in 
an  action  on  a  note,  payable  on  demand,  it  seems  sufficient  to 
allege  any  day  of  making  the  demand  before  the  title  of  the  dec- 
laration; that  is  to  say,  any  day  of  presentment  and  demand  be- 
fore the  day  of  bringing  the  suit  may  be  averred.    2  Chitty  §  120. 

We  are  of  the  opinion  that  the  plaintiff  has  averred  in  his 
declaration  all  that  is  required  under  the  rules  and  precedents 
of  pleading. 

Assuming  that  it  appears  from  the  declaration  that  the  de- 
mand was  not  made  within  a  reasonable  time,  as  required,  we  think 
under  the  allegation  and  proof  of  presentment  and  demand,  facts 
excusing  the  laches  may  be  shown  without  pleading  them. 

It  is  in  cases  where  there  is  no  averment  and  proof  of  present- 
ment and  demand,  that  facts  excusing  this  legal  requirement 
must  be  pleaded. 
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We  do  not  think  this  conclusion  conflicts  with  the  deci- 
sions of  this  court,  reviewed  in  this  opinion,  and  relied  upon  by 
counsel  for  the  defendant. 

Counsel  for  the  defendant  further  contended  that,  where 
an  instrument  is  negotiated  back  to  a  prior  party  who  reissues  and 
further  negotiates  it,  he  is  not  entitled  to  enforce  payment  there- 
of against  any  intervening  party  to  whom  he  was  personally 
liable,  and  one  who  derives  title  from  him  with  notice  of  this  fact 
cannot  hold  such  intermediate  indorser  liable.  And  in  support 
of  this  proposition,  relied  upon,  Byles  on  Bills  §  119;  Adrian  v. 
McKaskiU,  103  N.  C.  182,  9  5.  E.  284,  3  L.  R.  A.  759,  14  Am. 
St.  Rep.  788,  and  Long  &  Robertson  v.  Bank  of  Cynthiana,  11 
Ky.  290, 13  Am.  Dec.  234. 

Counsel  for  the  plaintiff  resisted  the  application  of  the  propo- 
sition, and  contended  that  the  fact  that  the  note  in  question  was 
indorsed  by  the  maker,  after  it  was  indorsed  by  the  payee,  and 
remained  in  the  possession  of  the  maker,  and  was  discounted 
by  the  plaintiff  bank  at  the  instance  of  the  maker,  on  the  day  of 
the  date  of  the  note,  does  not  release  the  payee  from  his  liability 
as  indorser,  or  raise  any  presumption  that  the  note  was  paid  and 
reissued  by  the  maker.  And  in  support  of  his  position,  cited: 
Eckert  v.  Cameron,  43  Pa.  120;  Mishlerv.  Reed,  76  Pa.  76;  Erwinv. 
Shaffer,  9  Ohio  St.  43,  72  Am.  Dec.  613;  Morris  v.  Morton,  14 
Neb.  358,  15  N.  W.  725;  Parks  v.  Smith,  155  Mass.  26,  28  N.  E. 
1044;  3  Rand  on  Com.  Paper  (2d  Ed.)  2062;  1  Rand,  on  Com. 
Paper  (2d  Ed.)  762;  and  La  Due  v.  First  National  Bank,  31  Minn. 
33, 16  N.  W.  426. 

It  was  insisted  for  the  plaintiff  that  the  fact  that  all  the  in- 
dorsements were  made,  and  the  note  discounted,  on  the  day  of 
its  date,  brings  the  case  within  the  rule  applicable  to  unmatured 
paper. 

Without  entering  upon  any  discussion  of  the  last  proposition 
of  counsel  for  the  defendant,  it  seems  sufficient  to  say,  the  note 
sued  upon  in  this  action  is  payable  on  demand.  And  from  the 
several  averments  in  the  declaration  it  appears  that  the  indorse- 
ments on  the  note  were  made  by  the  payee,  the  defendant,  and 
the  makers,  and  that  the  note  was  discounted  at  The  National 
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Bank  of  Delaware,  the  plaintiff,  the  holder  of  the  note,  on  the  day 
of  its  date.  We  do  not  think  under  these  allegations  it  can  be 
presumed  that  the  note  was  paid  after  the  indorsement  by  the 
defendant  and  reissued  by  the  makers,  or  that  the  rule  respecting 
matured,  or  overdue  paper,  should  be  applied,  at  least,  on  a  de- 
murrer, to  facts  as  alleged  in  the  declaration. 
We  overrule  the  demurrer. 


State  vs.  Samuel  Effler,  alias  Charles  Heppler. 

1.  Criminal  Law— Admission  op.  Evidence — Other  Offenses — Intent. 

Testimony  is  admissible  of  the  commission  of  similar  offenses  by  accused 
about  the  time  of  the  commission  of  the  offense  charged,  where  fraud  is  in- 
volved, and  intent  or  guilty  knowledge  is  an  essential  element,  so  that, 
in  a  prosecution  for  conspiracy  to  commit  larceny,  evidence  was  admissible 
that,  at  about  the  time  of  the  commission  of  the  offense  charged,  accused 
and  others  procured  from  witness  money  by  devices  similar  to  those  he  was 
charged  with  having  used  in  the  present  case,  for  the  purpose  of  showing 
intent  or  design,  but  not  for  the  purpose  of  proving  another  offense. 

2.  Conspiracy — Criminal  Responsibility — Merger  of  Offenses—  Lar- 
ceny. 

The  fact  that  the  evidence  showed  the  actual  commission  of  larceny, 
which  was  a  felony,  while  the  indictment  charged  a  conspiracy  to  commit 
larceny,  a  misdemeanor,  did  not  prevent  a  conviction  for  conspiracy;  the 
misdemeanor  not  being  merged  into  the  felony  in  such  cases. 

3.  Conspiracy — Criminal  Liability — Merger  of  Offenses. 

Even  if  conspiracy,  a  misdemeanor  was  merged  into  larceny,  a  felony, 
so  as  to  prevent  a  conviction  for  conspiracy,  the  doctrine  would  not  apply 
to  prevent  a  conviction  for  conspiracy,  where  the  larceny  was  committed  in 
another  state. 

4.  Conspiracy — Criminal  Liability — Jury  Question. 

In  a  prosecution  for  conspiracy  to  commit  larceny,  the  evidence  held 
sufficient  to  take  the  case  to  the  jury. 

5.  Conspiracy — Criminal  Responsibility — Definition. 

A  criminal  "conspiracy"  is  an  unlawful  combination  by  two  or  more 
persons  for  the  purpose  of  doing  an  unlawful  act,  or  doing  a  lawful  act  by 
unlawful  means. 

6.  Crqiinal  Law — Evidence — Declarations  of  Co-conspirators — Ad- 
missibility. 

The  acts,  declarations,  and  statements  of  alleged  co-conspirators  can- 
not be  considered  against  accused  until  the  state  proves  an  unlawful  con- 
spiracy or  combination  between  accused  and  the  others. 
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Syllabus — Facts. 

7.  Criminal  Law— Reasonable  Doubt— Innocence. 

Since  an  accused  is  presumed  to  be  innocent,  until  his  guilt  is  proved 
beyond  a  reasonable  doubt,  the  jury  must  acquit  if  they  have  a  reasonable 
doubt  on  any  material  element  of  the  offense. 

8.  CwMtNAL  Law— Sufficiency  of  Evidence — "Reasonable  Doubt." 

A  "reasonable  doubt,"  authorizing  acquittal,  does  not  mean  a  specu- 
lative or  possible  doubt,  but  a  real  and  substantial  doubt,  which  remains 
in  the  minds  of  reasonable  men  after  carefully  considering  all  the  evidence. 

(November  22,   1910.) 

Pbnnbwill,  C.  J,  and  Boycb,  J.,  sitting. 

Andrew  C.  Gray,  Attorney  General,  and  Josiah  0.  Wolcott, 
Deputy  Attorney  General,  for  the  state. 

Reuben  Satterikwaite,  Jr.,  for  the  defendant. 

Court  of  General  Sessions,  New  Castle  County,  November 
Term,  1910. 

Indictment  (No.  32,  January  Term,  1910)  for  conspiracy 
to  commit  larceny.  Verdict  of  guilty.  Writ  of  Error  sued  out 
of  Supreme  Court  by  defendant. 

(See  report  of  case  in  Supreme  Court,  3  Boyce — ). 

The  statement  of  the  prosecuting  witness,  at  the  trial,  as  to  the 
facts  and  circumstances  constituting  the  alleged  conspiracy,  was 
in  substance  as  follows : 

"I  live  at  217  West  Second  Street,  Wilmington,  and  my 
business  is  that  of  a  baker.  I  have  lived  in  Wilmington  fourteen 
years.  I  had  dealings  with  Samuel  Effler,  alias  Charles  Heffler, 
the  defendant,  in  the  year  1909.  In  March  1909,  a  man  named 
Needles,  who  lived  in  the  next  block,  used  to  come  to  my  place 
every  day  to  buy  bread.  He  had  a  drygoods  store  at  228  King 
Street.  The  defendant  Effler  came  to  the  house  with  Needles. 
Needles  and  Effler  came  around  to  my  place  and  told  me  they  had 
a  chance  to  buy  out  a  big  business  in  Philadelphia,  and  could 
make  a  couple  thousand  dollars,  and  if  I  could  invest  $5,000., 
Effler  and  Needles  would  go  together  and  invest  $5,000.  I  told 
them  I  would  think  about  it.  I  finally  told  them  I  would  put 
up  some  money  and  go  in  and  buy  this  store.  I  told  them  that 
$3,500.  or  $3,600.  was  all  that  I  could  put  up.  Another  man 
came  with  Needles  and  Effler  to  see  me  about  buying  out  this  store 
in  Philadelphia.    He  called  himself  Gaylor.    I  afterwards  found 
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out  by  the  papers  that  his  name  was  Goldstein.  After  seeing 
this  man  Gaylor  in  prison  in  Rochester,  New  York,  I  learned 
that  Goldstein  was  the  man's  name.  Goldstein  said  that  he  had 
a  business  that  he  would  like  to  sell,  and  Effler  and  Needles  said 
they  would  like  to  buy,  and  could  make  so  much  money — a  couple 
thousand  dollars — and  Needles  and  Effler  should  put  in  $5,000. 
and  I  $5,000.  to  buy  them  out.  The  defendant  Effler  came  to 
see  me  about  three  times  at  the  store,  all  the  time  with  Needles, 
and  talked  about  this  matter.  When  Goldstein,  alias  Gaylor, 
was  in  my  place  with  Effler  and  Needles,  they  all  talked  about 
buying  Goldstein's  store  out  in  Philadelphia.  I  finally  agreed  to 
go  in  with  them,  and  I  got  the  $3,600.  from  the  bank.  I  got 
this  $3,600.  in  two  different  amounts  on  my  check.  The  first 
time  I  got  $1,500.  I  got  $2,100.  afterwards.  When  I  got  the  last 
sum  of  $2,100.  I  did  not  go  to  Philadelphia  on  that  day,  but  it 
was  eight  or  ten  days  maybe  before  I  went  to  Philadelphia.  In 
the  meantime,  I  had  this  $3,600.  at  home.  When  they  first 
started  talking  to  me  about  this  proposition,  I  think  it  was  from 
the  first  to  the  fifteenth  of  March,  1909.  I  know  this  man  Effler 
very  well.  I  am  sure  he  is  the  right  man.  Needles  and  Effler 
both  asked  me  to  go  to  Philadelphia  and  buy  out  this  stock,  and 
I  went  there  to  carry  out  this  agreement  to  buy  the  stock.  They 
all  three  told  me  that  we  needed  to  have  the  cash  because  the  people 
would  not  accept  a  check.  When  I  went  to  Philalelphia  with 
these  two  men,  Effler  and  Needles,  I  had  the  $3,600.  in  my  pocket. 
When  I  got  in  Philadelphia  Effler  and  Needles  said  to  me  that 
before  buying  out  that  stock  we  would  go  and  see  a  friend  of  theirs 
who  knows  what  the  stock  is.  They  told  me  it  was  drygoods. 
I  did  not  know  anything  about  drygoods.  When  they  suggested 
that  we  go  to  see  this  friend,  I  said  all  right.  It  would  be  better 
for  us  to  have  one  man  more.  We  went  to  Tasker  Street  or  That- 
cher Street — I  don't  know  anything  about  Philadelphia,  maybe 
go  there  one  or  two  times  a  year.  We  went  there  by  trolley  car 
and  went  into  a  house  on  that  street.  I  saw  a  man  and  a  woman 
there.  I  don't  know  who  they  were.  I  had  never  seen  them 
before.  When  I  went  in  the  house,  I  had  my  money  in  my  pocket. 
This  man  Effler  had  money.    He  showed  me  he  had  money.    I 
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didn't  examine  the  money  they  had.  I  could  not  tell  how  much 
they  had,  but  it  was  a  big  bunch  of  money.  When  we  got  in  this 
house  on  Tasker  Street,  we  were  all  sitting  at  the  table  in  the 
first  room  down  stairs.  Effler  counted  how  much  money  he 
had  and  when  he  started  to  count  the  money,  two  detectives 
made  a  noise  in  pushing  open  the  door  and  came  in  the  room  and 
said  we  were  the  people  they  were  looking  for,  that  we  had  counter- 
feit money,  and  took  a  ten  dollar  bill  from  the  table  and  tore  it 
open  down  the  length  of  the  bill,  making  two  bills  out  of  one, 
so  that  one  side  of  each  was  blank.  I  thought  they  were  detec- 
tives then,  now  I  know  they  were  the  same  robbers  like  these 
people  here.  When  they  tore  open  this  ten  dollar  bill,  they  said: 
'Ain't  you  got  any  money?'  I  said:  'Yes.'  The  other  de- 
tectives said  to  show  it  up,  and  I  showed  it  up.  My  money  was 
all  right  and  he  took  my  money  and  mixed  it  up  with  the  other. 
The  detectives  said  '  Needles  and  Effler,  you  are  arrested, '  and 
Needles  and  Effler  told  me  in  Jewish  'You  had  better  step  out 
because  there  is  a  little  trouble  with  our  money.  I  will  see  you 
afterwards. '  And  I  was  excited  and  left  the  room  and  went  out 
on  the  pavement.  I  was  right  by  the  door  on  the  step,  and  waited 
three  or  four  minutes  and  I  just  started  to  go  in  the  doorway, 
and  I  could  not  find  anybody  in  and  I  never  thought  of  the  money, 
I  was  so  excited,  but  I  never  thought  the  money  was  lost.  When 
I  got  back  in  the  room,  the  people  were  gone  with  the  money. 
There  was  nobody  in  the  room.  This  took  place  in  Philadelphia, 
between  seven  and  eight  o'clock,  and  I  came  home  that  night  and 
I  went  to  Needles'  store  and  I  could  not  get  in  the  store.  Every- 
thing was  empty.  After  that  happened,  I  saw  lots  of  people 
going  there  but  not  the  same  people.  I  never  saw  Effler  there 
anymore.  I  saw  this  man  Goldstein  in  Rochester,  New  York, 
in  prison.  After  I  lost  my  money,  I  saw  in  a  Jewish  paper  where 
a  tnsui  in  Philadelphia  got  robbed  of  $5,000.,  like  I  was  robbed, 
and  I  took  the  train  and  went  to  Philadelphia,  and  saw  Effler 
on  the  street.  It  was  eight  or  nine  months  after  I  lost  my  money. 
I  was  on  a  street  car,  with  Mr.  Ratledge,  and  I  saw  the  man  stand- 
ing on  the  street,  and  that  is  the  man  (indicating  the  defendant) 
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that  I  saw  standing  on  the  street.  That  is  the  right  man  all  right, 
and  I  had  him  arrested." 

After  proving  by  the  prosecuting  witness  and  other  witnesses, 
the  facts  tending  to  establish  the  alleged  conspiracy,  the  state 
produced  as  a  witness  one  Silverman  and  propounded  to  him, 
among  others,  the  following  question: 

"I  will  ask  you  whether  or  not  in  the  year  1909,  fairly  close 
to  March,  1909,  this  defendant,  in  company  with  other  men, 
secured  from  you  any  money  by  any  means  or  devices,  or  designs, 
similar  to  those  which  you  have  heard  Mr.  Reches  (prosecuting 
witness)  testify  about  in  his  case? " 

(Objected  to  by  counsel  for  defendant  as  immaterial,  unless 
the  state  shows  that  the  defendant  has  been  convicted  of  ;the 
offense  sought  to  be  proved;  citing  2  Russell  on  Crimes,  700; 
Russell  on  Criminal  Evidence,  578;  Williams  v.  People,  166  Illinois 
132,  46  N.  E.  749.  The  state  contended  that  the  testimony 
sought  to  be  introduced  would  make  out  a  plan  or  scheme  of  ope- 
ration, which  would  tend  to  corroborate  the  preceeding  witnesses 
of  the  state  and  to  establish  the  probability  of  the  commission 
of  the  offense  charged  in  the  present  case;  citing  State  v.  Ray- 
mond, S3  N.  J.  Law  Rep.  260,  21  Ail.  328;  State  v.  LePage,  57 
N.  H.  295,  24  Am.  Rep.  69.) 

Pennewill,  C.  J.,  delivering  the  opinion  of  the  court: 

On  account  of  the  importance  of  the  question  raise*!  by  the 
state's  offer,  we  havfc'  given  it  as  careful  consideration  as  was 
possible  since  the  adjournment  last  evening. 

The  witness,  now  upon  the  stand,  was  produced  by  the  state 
to  show  that  the  defendant,  together  with  the  other  alleged  con- 
spirators, about  the  time  of  the  commission  of  the  offense  al- 
leged in  the  indictment,  cheated  and  defrauded  the  witness  in 
the  same  manner  as  he  is  charged  with  having  cheated  and  de- 
frauded the  prosecuting  witness  in  the  present  case. 

The  testimony  is  offered  under  the  rule  or  principle  of  law 
which  permits  similar  offenses  committed  by  the  defendant  at 
or  about  the  time  of  the  commission  of  the  one  charged,  to  be 
proved,  where  fraud  is  involved  in  the  charge  and  where  the  in- 
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tent  or  guilty  knowledge  is  an  essential  element  of  the  cbarge 
to  be  proved.  There  is  no  doubt  about  the  principle.  Indeed, 
it  has  been  recognized  in  this  state  in  the  case  of  Fait  and  Slagle 
Company  v.  Truxton,  1  Perm.  24,  39  AH.  457.  But  the 
question  now  is  as  to  the  application  of  such  a  rule  in  a  case  like 
the  one  now  before  us. 

The  rule  seems  to  be  especially  applicable  to  the  case  of  con- 
spiracy and  fraud. 

Wigmore,  in  his  work  on  Evidence  (Volume  1,  p.  302),  says: 

"In  most  cases  of  conspiracy  and  fraud,  the  question  of 
intent  or  purpose  or  design  in  the  act  done,  whether  innocent  or 
illegal,  whether  honest  or  fraudulent,  rarely  admits  of  direct  and 
positive  proof ;  but  it  is  to  be  deduced  from  various  circumstances 
of  more  or  less  stringency  and  often  occurring,  not  merely  be- 
tween the  same  parties,  but  between  the  parties  charged  with  the 
conspiracy  or  fraud  and  third  persons.  And  in  all  cases  where  the 
guilt  of  the  party  depends  upon  the  intent,  purpose,  or  design  with 
which  the  act  was  done,  or  upon  his  guilty  knowledge  thereof,  I  un- 
derstand it  to  be  a  general  rule  that  collateral  facts  may  be  examined 
into,  in  which  he  bore  a  part,  for  the  purpose  of  establishing  such 
guilty  intent,  design,  purpose  or  knowledge.  *  *  *  In  short,  wher- 
ever the  intent  or  guilty  knowledge  of  a  party  is  a  material  ingred- 
ient in  the  issue  of  a  case,  these  collateral  facts,  tending  to  establish 
such  intent  or  knowledge,  are  proper  evidence. " 

In  the  case  of  Luckey  v.  Roberts,  25  Conn.  492,  Ellsworth, 
Judge,  used  the  following  language: 

"We  think  there  is  nothing  wrong  in  the  ruling  of  the  court 
that  the  testimony  of  S.  M.  Middlebrook  should  be  received  for 
the  consideration  of  the  jury.  Whenever  a  conspiracy  is  alleged 
as  the  means  of  effecting  a  fraudulent  purchase  of  goods,  it  is 
the  constant  practice  of  the  courts  to  receive,  as  evidence  of  the 
character  of  the  act,  like  fraudulent  acts  between  the  same  con- 
spirators, at  or  about  the  same  time  and  of  the  same  nature, 
in  furtherance  of  the  fraudulent  design.  And  so  long  as  the  con- 
duct of  men  is  allowed  to  throw  light  upon  their  motives  of  action, 
so  long  such  evidence  is  most  proper  to  go  to  the  jury  when  those 
motives  are  the  subject  of  inquiry. " 
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In  the  case  of  People  v.  Peckens,  153  N.  Y.  592,  47  N.  E. 
888,  the  court  used  the  following  language: 

"On  the  trial  the  court  permitted  the  prosecution  to  prove 
transactions  of  the  defendant  and  his  confederates   with  other 
persons,  which,  while  they  were  not  in  all  respects  identical  with 
that  for  which  the  defendant  was  tried,  still,  they  were  quite 
similar  in  all  their  essential  particulars.    To  the  admission  of 
this  evidence  the  defendant  objected  upon  the  ground  that  it 
was  immaterial,  incompetent  and  irrelevant.    The  objection  was 
overruled  and  the  defendant  excepted.    There  were  numerous 
rulings  of  this  character  which  present  the  question  whether 
evidence  of  other  similar  transactions  was  admissible,  either  to 
show  the  intent  of  the  defendant,  or  as  circumstances  tending  to 
establish  a  conspiracy  between  the  defendant  and  his  confeder- 
ates.     On  the  trial  of  an  indictment  for  obtaining  property  by 
false  representations  or  pretenses,  the  allegation  that  they  were 
made  with  an  intent  to  defraud  may  be  proved  by  transactions 
with  other  parties  which  tend  to  show  a  fraudulent  scheme  to 
obtain  property  by  devices  similar  to  those  practiced  upon  the 
the  complainant,  providing  the  dealings  are  sufficiently  connected 
in  point  of  time  and  character  to  authorize  an  inference  that  the 
transaction  was  in  pursuance  of  the  same  general  purpose.    Such 
representations  may  be  proved,  although  no  property  was  ob- 
tained, where  the  evidence  tends  to  show  that,  at  the  time,  the 
defendant  was  engaged  in  a  fraudulent  transaction.    While  this 
testimony  is  not  admissible  upon  the  question  whether  the  alleg- 
ed representations  were  made,  it  is  admissible  as  tending  to  show 
a  motive  to  obtain  the  property  in  pursuance  of  a  general  fraudu- 
lent scheme.    Mayer  v.  People,  80  N.  Y.  364;  Shipply  v.  PeopU, 
86  N.  Y.  375  (40  Am.  Rep.  551);  People  v.  Everhardt,  104  N.  Y. 
591  (11  N.  E.  62) ;  People  v.  Dimick,  107  N.  Y.  13, 31  (14  N.  E.  178). 
Therefore  it  is  quite  obvious  that  the  evidence  offered  by  the  prose- 
cution was  admissible,  unless  the  transactions  were  so  remote  as 
not  to  justify  an  inference  that  they  took  place  in  pursuance  of 
a  general  plan  or  scheme  to  defraud,  under  which  the  representa- 
tions set  out  in  the  indictment  were  made." 
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In  the  case  of  Commonwealth  v.  Eastman  etal.,1  Cush.  (Mass.) 
216,  48  Am.  Dec.  596,  the  court  said: 

"This  species  of  evidence  would  not  be  admissible  for  the  pur- 
pose of  showing  that  the  defendants  had  also  committed  other  like 
offenses,  but  simply  as  an  indication  of  their  intention  in  making 
the  purchases  set  out  in  the  indictment.  It  is  analogous  to  the 
proof  of  the  scienter  in  indictments  for  passing  counterfeit  money, 
by  showing  that  the  defendant  passed  other  counterfeit  money  to 
other  persons  about  the  same  time.  Such  evidence  is  always  open 
to  the  objection  that  it  requires  the  defendant  to  explain  other 
transactions  than  those  charged  in  the  indictment ;  but,  when  offer- 
ed for  the  limited  purpose  above  stated — that  of  showing  a  criminal 
intent  in  the  doing  of  the  act  charged  in  the  indictment —  it  has 
always  been  held  admissible.  In  Rex  v.  Roberts,  1  Camp.  399, 
such,  evidence  was  admitted  as  competent. " -f 

While  we  hold  that  the  testimony  offered  is  admissible,  we  base 
our  ruling  upon  the  nature  and  facts  of  this  particular  case.  And 
while  we  have  quoted  from  authorities  in  other  states,  we  do  not 
want  to  be  understood  as  holding  that  the  rule  contended  for 
by  the  state  shall  be  extended  to  all  cases  that  would  seem  to  be 
covered  by  the  general  language  employed  in  the  cases  from  which 
we  have  quoted.  We  simply  hold  that  the  testimony  offered  is 
admissible  in  this  case. 

The  witness  thereupon  answered  in  substance  as  follows: 
"I  have  a  jewelry  store  at  705  South  Second  street,  Phila- 
delphia. The  latter  part  of  May,  or  the  first  of  June,  a  man  who 
called  himself  Goldstein,  and  whom  I  afterwards  saw  in  prison 
at  Rochester,  N.  Y.,  under  the  name  of  Tiddlebaum,  came  into 
my  store  and  said:  'Do  you  buy  diamonds?'  I  said:  'Yes,  I 
buy  diamonds  and  anything  that  I  can  make  anything  on  in  my 
jewelry  store.'  He  said:  'I  am  an  importer  of  diamonds  from 
Antwerp.  I  sell  diamonds  cheaper  than  twenty  per  cent.'  I 
said:  'Well,  I  would  like  to  see  the  diamonds  you  have.'  He 
took  out  a  bundle  of  diamonds  from  his  pocket  and  showed  them 
to  me.  I  saw  that  they  were  perfect  whole  white  diamonds. 
I  picked  up  two  of  the  diamonds  and  put  them  on  my  scale  and 
weighed  them,  and  they  were  two  and  a  quarter  carats ;  and  I  said : 
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'How  much  do  you  want  for  those  diamonds?'  He  said:  'I  want 
$400  for  those  diamonds.'  I  paid  him  $400,  because  it  was  a 
bargain;  and  I  afterwards  sold  them  for  $500.  Before  he  went  out 
from  my  store  we  were  sitting  thefe  talking  business,  and  I  said: 
'When  will  I  see  you  again?1  And  he  said:  'Maybe  in  two  or 
three  weeks.  I  am  going  to  Portland,  Oregon,  and  will  be  back  in 
two  or  three  weeks,  and  I  will  sell  you  mote  diamonds.'  So  in 
two  weeks,  which  was  the  thirteenth  of  June,  on  a  Sunday,  about 
nine  o'clock  in  the  morning,  Goldstein  came  to  my  store  and  said : 
'Mr.  Silverman,  are  you  ready  to  buy  diamonds?'  And  I  said: 
'No,  it  is  Sunday.  I  have  not  got  my  money  here.  I  have  got 
all  my  money  in  bank.'  Goldstein  said :  'We  don't  want  to  take 
checks.  We  want  spot  cash  money,  because  I  don't  de&l  with 
checks.  I  deal  just  for  ca6h  money.'  He  said  he  was  the  chief 
business  man,  the  biggest  salesman  for  the  firm.  I  said:  'It 
is  Sunday,  and  I  cannot  buy  diamonds  now.'  He  said:  'Well, 
I  wHl  leave  it  until  Monday  to  buy  diamonds,  if  you  waftt  to. 
How  much  money  can  you  raise  to  buy  diamonds  with?  I  win 
sell  you  much.'  I  said:  'I  will  raise  at  the  highest  $4,000  or 
$5,000.  I  cannot  raise  more.'  He  said:  'Ko,  no;  my  firm, 
when  they  deal,  they  deal  for  big  amounts— $15,000  or  $20,000 
worth.  They  don't  deal  with  suck  kind  of  people  Who  have  only 
$5,000  or  $6,000.'  I  said:  'I  can't  raise  more  than  $5,000/ 
He  said:  'I  will  tell  you  what  I  will  do.  I  will  get  a  partner  for 
you.  I  have  a  man  here  in  town  by  the  name  of  Heffler' — that 
is  the  prisoner  sitting  here — 'he  is  k  man  that  has  dfealt  with  me 
two  years.  I  sold  him  diamonds  and  he  made  a  whole  lot  of 
profit.'  I  said:  "Well,  I  would  like  to  see  the  man;  maybe  I  wiB 
make  a  partnership  with  him  and  buy  $10,000  or  $15,000  worth 
of  diamonds.'    He  said:    'All  right,  I  will  take  you  to  the  matt.' 

1  said:  'Give  me  your  number  or  where  your  hotel  is.'  Aftd 
he  said:  'I  am  at  Green's  Hotel.'  I  said:  'I  will  be  at  the  hotel  be- 
tween 1  and  2  o'clock.'  This  was  on  Sunday,  June  thirteenth.  He 
said:  'Never  mind,  I  will  come  to  your  place,  and  I  will  take  you 
there  to  Mr.  Heffler,  the  man  I  told  you  about.'  So  between  1  and 

2  o'clock,  he  came  to  my  place,  705  South  Second  street,  aftd  we 
went  to  Third  street  and  took  the  car,  and  went  to  Piercfe  street, 
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and  got  off,  and  he  took  me  to  the  house  406,  I  think  it  was.  I 
don't  remember,  because  it  is  a  new  number.  And  he  rang  the 
bell,  and  some  lady  came  out  from  the  house  and  said:  'Hello, 
Mr.  Goldstein/ — Mr.  Tiddlebaum,  it  is  now,  who  is  in  prison  in 
Rochester.  He  was  the  only  one  with  me  at  the  time.  He  said 
to  the  woman:  'Is  Mr.  Heffler  in  the  house?'  And  the  woman 
said:  'Yes,  sir;  he  is  in  the  house,  and  he  is  waiting  for  you.' 
So  they  took  me  out  in  the  front  room,  and  when  I  got  in  there  I 
met  Heffler  and  Fireman,  the  man  with  a  queer  eye.  I  am  sure 
that  the  prisoner  here  is  the  man  Heffler.  I  would  know  him 
among  a  thousand  men,  because  he  robbed  me  of  my  money. 
When  I  came  into  the  front  room,  there  sat  Heffler  and  Fireman 
together,  and  Goldstein  introduced  me.  He  said:  'This  is 
Mr.  Fireman,  Mr.  Silverman,  and  this  is  Mr.  Heffler — a  nice  man.' 
After  we  were  introduced  they  sat  down,  and  I  took  a  seat  also. 
Mr.  Heffler  said:  'Well,  would  you  like  to  go  in  partnership 
with  *ne?'  And  I  said:  'How  much  money  do  you  have?'  He 
said:  'I  have  got  $10,000  to  buy  diamonds.'  He  said:  'How 
much  have  you  got?'  I  said:  'I  have  got  $5,000  to  put  in  dia- 
monds.' He  said:  •  'All  right;  we  will  make  a  whole  lot  from 
diamonds.  We  will  sell  a  great  many  diamonds,  because  I  know 
vey  nice  people  and  I  buy  diamonds.'  He  said,  'I  am  a  rich  man,' 
and  showed  me  the  furniture  and  everything.  I  said:  'When  will 
you  be  ready  to  make  the  partnership  with  me?'  He  said:  'lam 
ready  now.'  I  said:  'I  have  not  got  the  money  with  me;  a 
Utile  of  my  money  is  in  the  bank,  and  I  have  some  friends'  money 
that  I  have  got  in  the  store.'  He  said:  'When  will  you  be  ready 
to  put  in  the  $5 £00'?  I  said:  'On  Thursday  or  Friday  I  will  be 
ready.'  And  Goldstein  said:  'Will  you  give  me  a  deposit,  be- 
cause I  need  to  go  to  New  York  and  bring  new  diamonds,  be- 
cause I  have  got  old  diamonds  here?'  Heffler  took  out  a  bundle 
of  money  and  said  to  Goldstein :  'Here  is  the  money  for  you.'  I 
couldn't  tell  how  much  it  was.  He  said:  'Mr.  Silverman,  will 
you  give  me  a  deposit?'  I  said:  'I  have  not  got  much  with  me.' 
And  Goldstein  and  Heffler  said:  'Never  mind,  we  will  go  together 
with  you  to  your  house.'  I  said:  'I  have  not  got  it  in  the  house; 
but  if.  you  wdl  be  there  Monday,  I  will  give  you  some  deposit.'    On 
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Monday  I  was  in  the  store,  and  Heffler  and  Fireman  and  Gold- 
stein came  to  my  house  together,  between  9  and  10  o'clock,  and  I 
took  them  in  the  dining  room,  and  I  had  $50  and  I  said :    'Here  is 
$50  deposit  and  if  you  are  afraid,  I  can  give  you  more.'    Gold- 
stein said:    'Never  mind,  Heffler  gave  me  a  deposit.'    But  I 
made  an  agreement  with  Heffler  that  he  and  I  should  go  into 
partnership.    Of  course  I  was  foolish  to  believe  those  people,  but 
I  gave  them  the  $50  deposit.    Goldstein  said:    'I  will  be  ready 
Thursday  to  bring  to  you  the  diamonds.'    And  Heffler  said: 
4  Where  will  be  the  place  to  get  the  diamonds,  to  recognize  the  dia- 
monds and  see  whether  they  are  correct  diamonds?'    I  said: 
'In  my  store* — that  I  would  like  to  see  the  diamonds  in  my  store, 
and  I  would  like  to  see  my  old  diamonds,  and  that  he  should  bring 
to  my  store  the  $15,000  worth  of  diamonds,  so  that  I  could  recog- 
nize the  diamonds  before  I  gave  him  the  money.    Heffler  said: 
'Never  mind  that;    it  is  too  much  trouble,  because  to  recognize 
$15,000  worth  of  diamonds  would  take  three  or  four  hours,  and 
you  could  not  do  it  here  with  your  customers  bothering  you;  you 
could  not  see  them  in  two  days.'    He  said:    'I  have  got  a  front 
room  at  my  sister's  house  on  Pierce  street,  and  will  give  you  the 
room.'    He  said:    'I  will  take  you  in  the  room  together  with 
Goldstein  and  Fireman,  and  you  can  recognize  the  diamonds, 
and  when  you  say  they  are  all  right,  and  see  whether  they  are 
genuine  diamonds  or  not,  you  pay  the  money.'    So  Heffler  took 
me  in  the  car  to  Pierce  street,  and  dame  to  710  Pierce  street,  and 
he  knocked  at  the  door,  and  there  came  some  lady,  and  she  said: 
'Hello,  Charlie,  what  do  you  do  here?'    He  said:    'I  have  got 
to  rent  a  room  for  some  people.    You  know  the  people.'    She 
said :    'All  right ;  I  can  rent  you  the  room. '    I  came  on  inside  with 
him,  and  he  said  it  was  a  nice  front  room.    He  said:    'How  much 
do  you  want  for  it  by  the  week  or  day'?    And  she  said:    'Well,  I 
want  six  dollars.'    And  he  took  out  the  money  from  his  pocket  and 
paid  her  $6,  and  she  gave  him  the  key  to  the  room.    So  I  went 
with  Heffler  to  my  house  and  met  Goldstein  and  Fireman  at  my 
house  waiting  for  me.    And  after  that  Goldstein  said  to  me: 
'Well,  Mr.  Silverman,  would  you  like  it  better  in  the  store  or  in 
the  front  room,  to  look  at  the  diamonds?'    I  said:    'Well,  it 
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makes  no  difference.9  And  Heffler  said:  'All  right.*  And  they 
said:  'Good  bye.'  Goldstein,  Heffler,  and  Fireman  went  away 
from  my  store  together. 

"After  that  I  came  home,  and  my  wife  told  me  that  Gold- 
stein was  there  to  bring  me  back  the  $50  deposit  because  he  did 
not  want  it;  that  he  could  not  bring  the  diamonds  until  Thursday. 
Heffler  came  to  my  house  on  Monday,  and  told  me  that  Goldstein 
could  not  bring  the  diamonds  until  Monday,  and  that  he  did  not 
want  my  $50,  and  that  he  said:  'Never  mind,  he  will  get  you  the 
diamonds.  He  is  going  back  to  New  York.'  Heffler  was  back 
to  my  house  Tuesday  and  Wednesday,  until  I  raised  my  money. 
He  was  there  three  or  four  hours  in  the  day  sitting  in  my  front 
room  and  in  the  store,  and  watched  me  where  I  had  my  money. 
That  was  this  man  Heffler  here.  On  Thursday,  about  4  o'clock, 
I  went  bafck  with  him  to  710  Pierce  street,  to  the  same  room  where 
we  had  gone  on  Monday.  Heffler  said:  'Mr.  Silverman,  are 
you  ready?'  And  I  said:  'Yes,  I  have  my  money  here.'  I 
had  $5,000  in  a  satchel.  It  was  too  much  money  to  put  in  my 
pocket.  It  was  in  $100  bills,  $20  bills,  and  $5  dollar  bills.  I  had 
it  in  the  satchel,  and  Heffler  goes  with  me,  and  when  we  came  to 
the  same  room,  710  Pierce  street,  he  knocked  at  the  door  right 
away,  and  Goldstein  says:  'Come  in.  I  have  got  the  diamonds 
here. '  Goldstein  opened  the  door  from  the  front,  the  street.  The 
same  Fireman  with  the  crooked  eye  was  in  the  room,  and  Gold- 
stein, who  is  in  prison  now;  and  Heffler  and  I  went  in  the  room, 
and  I  saw  there  was  a  table,  and  on  the  table  was  tissue  paper  the 
same  like  diamonds  are  wrapped  in.  I  did  not  see  the  diamonds, 
because  I  had  not  time  to  see  them.  They  didn't  unwrap  the 
paper.  Goldstein  said  to  Heffler:  'Are  you  and  Mr.  Silverman 
ready  to  buy  the  diamonds  in  partnership?'  He  said:  'I  have 
got  the  diamonds  here  on  the  table.'  Heffler  said:  'Yes,  I  am 
ready.'  After  that  I  took  my  bunch  of  money  from  the  satchel 
and  gave  it  to  Heffler  in  his  hand,  and  Heffler  was  to  raise  $10,000, 
and  he  took  out  his  money  from  his  pocket  and  put  it  on  the  table, 
all  the  money  on  the  table  together.  I  counted  my  money  in 
my  house,  and  we  put  the  whole  money  on  the  table,  and  counted 
the  whole  money  there  in  the  room.    About  a  minute  or  a  minute 
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and  a  half  later  about  seven  or  eight  people  broke  the  door  in,  and 
one  short  fellow,  a  big  fat  man,  came  in  and  said:  'Here  i6  the 
place  where  they  are  making  counterfeit  money.'  He  put  his 
hand  right  on  the  money  and  said:  'Nobody  goes  out  from  this 
room,  because  these  are  the  people  that  are  making  counterfeit 
money.'  Two  of  them  were  standing  near  the  door  and  had 
revolvers.  This  man  used  to  be  captain  of  the  detectives,  he 
said,  and  he  took  fom  the  bundle  of  money  on  the  table  a  $20 
bill  and  split  it  apart,  making  two  bills  out  of  it,  so  that  it  showed 
a  $20  bill  on  each  side  and  the  other  side  blank.  When  he  said, 
This  is  the  place  where  they  make  counterfeit  money,'  I  was 
excited,  and  I  said,  'I  know  mine  is  good  money.'  I  was  so 
excited  that  I  did  not  know  what  I  was  doing,  and  I  didn't  know 
what  I  could  do.  This  man  that  used  to  be  captain  of  the  de- 
tectives said,  'All  you  people  are  arrested,'  and  he  took  the  satchel 
under  the  table — not  my  satchel — and  put  all  the  money  on  the 
table  and  the  diamonds  together  in  the  satchel.  They  took  out 
Goldstein,  and  he  left  his  hat  in  the  room.  Two  of  the  detectives 
arrested  him.  The  other  two  detectives  arrested  Fireman,  and 
the  other  two  detectives  arrested  Heffler,  and  I  was  in  the  room 
with  two  detectives  more  and  the  captain.  They  said,  *Stay 
here,  don't  go  out,'  and  said,  'Come  on,  I  arrest  you,  too;  for  you 
are  with  the  same  bunch  making  counterfeit  money.'  I  said: 
'I  make  no  counterfeit  money.  What  kind  of  a  game  is  it?'  He 
said:  'Come  on,  I  will  take  you  to  the  police  station.'  And  he 
took  me  out  in  the  street  and  let  me  go.  I  didn't  know  what  I 
could  do  after  that,  and  I  came  home,  and  later  the  same  day 
Heffler  came  to  my  house  and  said:  'Mr.  Silverman,  don't  be 
afraid.  I  will  get  your  money  back  within  a  half  hour  or  an  hour. 
I  will  spend  $10,000  but  that  I  will  get  your  money  bade.'  I  was 
so  excited  that  I  went  to  my  lawyer  right  away.  This  man  was 
afterwards  arrested." 

When  the  state  rested,  counsel  for  defendant  asked  the  court 
to  instruct  the  jury  to  return  a  verdict  of  not  guilty,  for  the  f (blow- 
ing reasons: 

"It  is  respectfully  submitted  that  the  defendant  cannot  be 
convicted  of  the  crime  of  conspiracy  to  commit  larceny  for  the 
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following  reason:  The  indictment  charges  the  defendant  with 
conspiring  to  commit  larceny,  and  the  evidence  produced  by  the 
state  shows  conclusively  that  the  larceny  was  actually  committed. 
Under  the  laws  of  our  state  the  crime  of  conspiracy  is  a  misde- 
meanor and  that  of  larceny  is  a  felony.  Where  the  object  of  a 
conspiracy  is  to  commit  a  crime  of  a  higher  grade,  to  wit,  a  felony, 
and  the  object  is  accomplished,  the  defendant  cannot  be  prose- 
cuted upon  the  charge  of  conspiracy,  because  the  misdemeanor 
would  merge  in  the  higher  charge  of  felony.  Probably  the  best 
text-book  authority  on  the  subject  of  criminal  conspiracy  and  agree- 
ments is  by  Hampton  L.  Carson,  who  on  pages  223  and  224  of 
his  text-book  discusses  this  principle  of  merger  and  holds  that  where 
a  conspiracy  consists  of  an  agreement  to  commit  a  felony,  and 
the  felony  is  actually  executed,  that  the  misdemeanor  merges  in 
the  felony,  but  where  there  is  a  conspiracy  to  commit  a  misde- 
meanor only,  even  though  the  conspiracy  be  executed,  there  is 
no  merger  because  the  two  crimes  are  of  the  same  rank. 

"In  the  case  of  United  States  v.  Gardner,  (C.  C.  N.  Y.)  42 
Fed.  829,  the  court  at  page  830  used  the  following  language: 

"  'By  the  laws  of  Congress  the  offense  of  conspiracy  is  a  mis- 
demeanor and  that  of  larceny  a  felony.  According  to  the  authori- 
ties, where  the  object  of  the  conspiracy  is  to  commit  a  crime  of  a 
higher  grade,  and  the  object  is  accomplished,  a  prosecution  for 
the  conspiracy  cannot  be  maintained,  because  the  lesser  offense 
k  merged  in  the  greater. 

44  'Mr.  Wharton  states  the  doctrine  thus: 

"  'The  technical  rule  of  the  old  common-law  pleaders, 
that  a  misdemeanor  always  sinks  into  a  felony  when  the  two  meet 
has  in  some  instances  been  recognized  in  this  country,  and  may 
perhaps  be  considered  in  Massachusetts,  New  York,  and  Penn- 
sylvania as  the  settled  law,  though  with  very  little  substantial 
reason. 

"  'Not  only  is  this  the  rule  recognized  by  the  courts  of  the 
states  mentioned  by  Wharton,  but  it  is  the  general  declared  doc- 
trine of  the  adjudications  in  this  court  [citing  several  cases]. 

"  *The  reason  why  a  conviction  cannot  be  had  for  the  con- 
spiracy to  commit  a  felony,  or  for  an  attempt  to  commit  a  felony 
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when  it  appears  that  the  felony  was  actually  committed,  is  that 
an  acquittal  for  the  minor  offense  would  not  bar  a  subsequent  in- 
dictment for  the  major,  and  consequently  the  accused  might  be 
put  twice  in  jeopardy  for  acts  which  were  only  constituent  parts 
of  one  offense.' 

"  In  the  case  of  People  v.  McKane,  7  Misc.  Rep.  478,  28  N.  Y. 
Supp.  397,  the  court  held  that  in  the  state  of  New  York  a  con- 
spiracy to  commit  a  felony  when  executed  by  the  conspirators 
was  merged  in  the  felony  and  a  prosecution  for  the  conspiracy 
would  not  lie. 

"  In  Commonwealth  v.  Blackburn,  62  Ky.  4,  indictment  charged 
a  conspiracy  to  commit  a  felony  which  was  consummated  by  the 
actual  commission  of  treason,  and  it  was  held  that  the  conspiracy, 
being  a  mere  misdemeanor,  was  merged  in  the  higher  crime 
of  treason. 

"In  the  case  of  State  v.  Mayberry,  48  Me.  218,  the  court  at 
page  238  stated  as  follows:  'When  there  is  a  conspiracy  to  com- 
mit a  higher  offense  and  the  offense  is  actually  committed,  the 
conspiracy  is  merged;  but  when  both  are  of  the  same  grade  there 
is  no  merger.' 

"The  case  of  Commonwealth  v.  Kingsbury  et  a/.,  5  Mass.  106, 
was  a  charge  of  a  conspiracy  to  commit  a  felony,  and  the  court 
held  that  if  the  felony  was  actually  executed  the  charge  of  con- 
spiracy would  merge.  The  court  also  stated  that  the  rule  would 
be  the  same  if  the  charge  had  been  conspiracy  to  commit  a  mis- 
demeanor. This  case  has  been  criticised  for  that  reason,  but  as  a 
matter  of  fact  the  charge  in  this  case  was  conspiracy  to  commit 
a  felony. 

"  In  the  case  of  People  v.  Richards  and  Pelton,  1  Mich.  217,  222, 
51  Am.  Dec.  75,  the  court,  at  page  222,  stated:  'It  is  no  doubt 
the  law  that  if  the  felony  is  proved  the  conspiracy  must  at  once 
merge.' 

"In  the  case  of  Commonwealth  v.  Delany  et  a/.,  1  Grant,  Cos. 
(Pa.)  224,  the  court  held  that  an  indictment  charging  conspiracy  to 
commit  a  misdemeanor  did  not  merge  in  the  misdemeanor  when 
committed,  but  stated  that  if  the  indictment  had  been  for  con- 
spiracy   to    commit    a    felony    and    the   felony   had  actually 
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been  committed  there  would  have  been  a  merger. 

"The  case  of  People  v.  Mather,  4  Wend.  (N.  Y.)  229,  265,  21 
Am.  Dec.  122,  was  a  case  of  the  defendant  being  indicted  for 
conspiracy  to  commit  a  misdemeanor,  and  it  was  contended  that 
when  the  misdemeanor  was  actually  committed  the  crime  of 
conspiracy  was  merged,  and  the  court,  at  page  265,  held  as  follows: 

"  'It  is  supposed  that  a  conspiracy  to  commit  a  crime  is 
merged  in  the  crime  where  the  conspiracy  is  executed.  This  may 
be  so  where  the  crime  is  of  a  higher  grade  than  the  conspiracy 
and  the  object  of  the  conspiracy  is  fully  accomplished;  but  a 
conspiracy  is  only  a  misdemeanor,  and  where  its  object  is  only 
to  commit  a  misdemeanor  it  cannot  be  merged. '  " 

The  state,  in  opposing  the  motion  for  binding  instructions 
to  the  jury  to  acquit  the  defendant,  cited  the  following  authori- 
ties: People  v.  Poindexter,  243  III.  68,  90  N.  E.  261  (1909); 
Commonwealth  v.  Walker,  108  Mass.  309  (overrules  other  cases — 
1871);  Com.  v.  Blackburn,  1  Duv.  (62  Ky.)  4;  State  v.  Setter,  57 
Com.  461,  18  Atl.  782,  14  Am.  St.  Rep.  121  (1889);  8  Cyc.  644; 
Id.  684.  §  7;  2  Wharton,  Crim.  Law.  1344;  Id.  §  414;  Graff  v. 
People,  208  III.  312,  70  N.  E.  299  (1904). 

Pennewill,  C.  J.,  delivering  the  opinion  ot  the  court: 

A  motion  has  been  made  by  the  defendant  that  the  court  direct 
the  jury  to  return  a  verdict  in  favor  of  the  defendant  on  the  follow- 
ing ground — using  the  language  of  the  counsel  for  the  defendant 
in  his  motion: 

"The  indictment  charges  the  defendant  with  conspiring  to 
commit  larceny,  and  the  evidence  produced  by  the  state  shows 
conclusively  that  the  larceny  was  actually  committed.  Under 
the  laws  of  our  state  the  crime  of  conspiracy  is  a  misdemeanor 
and  that  of  larceny  is  a  felony.  Where  the  object  of  a  conspiracy 
is  to  commit  a  crime  of  a  higher  grade,  to  wit,  a  felony,  and  the 
object  is  accomplished,  the  defendant  cannot  be  prosecuted  upon 
the  charge  of  conspiracy,  because  the  misdemeanor  would  merge 
in  the  higher  charge  of  felony. " 

The  contention  of  the  defendant  can  be  best  stated  perhaps 
by  using  the  clear  and  simple  language  of  the  Connecticut  court  in 
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the  case  of  Stato  ».  Setter,  37  Gmn.  465,  18  Ail  782,  14  Am.  A. 
Rep.  121. 

4 'The  broad  claim  of  the  appellant  is  that,  if  the  crime  to 
commit  which  the  conspiracy  is  formed  is  actually  committed, 
then  the  conspiracy  is  merged  in  the  committed  crime  and  ceases 
itself  to  be  a  crime  at  all.  It  is  admitted,  however,  that  if  the 
contemplated  crime  be  of  that  class  of  crimes  called  misdemeanors, 
the  conspiracy  is  not  merged;  and  that  in  a  case  where  there  is 
a  conspiracy  to  commit  a  misdemeanor  and  the  misdemeanor  is 
actually  committed,  the  offender  may  be  punished  for  the  conspi- 
racy and  for  the  misdemeanor  also.  But  it  is  insisted  that 
if  the  contemplated  crime  is  of  that  class  called  felonies,  then  if 
the  felony  is  actually  committed  the  conspiracy  is  merged  and  no 
longer  exists  as  a  separate  and  distinct  offense.  Put  in  its  sim- 
plest form  the  argument  is  this:  Conspiracy  is  a  misdemeanor; 
theft  is  a  felony;  a  misdemeanor  is  a  less  crime  than  a  felony; 
and  so  in  a  case  where  there  is  a  conspiracy  to  commit  a  theft, 
that  crime  being  a  felony,  and  the  theft  is  actually  committed, 
the  less  offense  is  merged  in  the  greater. " 

Counsel  for  the  defendant  has  produced  some  authorities 
to  sustain  his  motion,  but  upon  an  examination  of  those  cases 
we  are  impressed  with  two  things :  (1)  That  they  are  for  the  most 
part  old  cases;  and  (2)  that  practically  all  of  them  are  based 
upon  the  authority  of  the  case  of  Commonwealth  v.  Kingsbury, 
5  Mass.  106,  which  has  been  not  only  severely  criticised  by  various 
courts  in  other  cases,  but  has  been  disregarded,  if  not  overruled, 
by  a  later  case  in  the  same  state,  viz.,  Commonwealth  v.  Walker, 
108  Mass.  309. 

Some  of  the  other  cases  seem  to  be  inconsistent  with  later 
decisions  in  the  same  state,  and  particularly  in  Kentucky,  where 
the  case  of  Commonwealth  v.  Blackburn,  1  Duv.  (62  Ky.)  4,  was  dis- 
tinctly overruled  by  the  later  case  of  Wait  v.  Commonwealth,  113 
Ky.  821,  69  S.  W.  697. 

We  think  the  decisive  weight  of  recent  cases,  as  well  as  of 
reason,  is  opposed  to  the  contention  of  the  defendant. 

We  have  not  had  the  time  to  quote  from  the  various  caaes 
which  are  against  the  merger  rule,  and  which  seem  to  us  to  be 
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fcfy  strong,  aad  must  be  content  with  a  citatkm  of  them.  (See 
ooBgs  cited  by  state.)  We  wfll,  however,  quote  briefly  from  a 
ray  few  of  the  authorities  cited. 

Jlfr.  Wharton  in  his  recent  treatise  on  Criminal  Law  (Volume 
2,  §  1344)  say*: 

"The  technical  rule  of  the  old  common-law  pleaders,  that  a 
misdemeanor  always  sinks  in  the  felony  when  the  two  meet,  has 
in  some  instances  been  recognized  in  this  country,  though  with- 
out good  reason.  In  England,  as  has  already  been  noticed,  the 
inconwuience  of  the  principle,  as  well  as  its  absurdity,  has  at- 
tracted grave  judicial  scrutiny,  and  eminent  judges  have  de- 
clared they  felt  no  disposition  to  extend  a  rule  by  which  a  man, 
when  indicted  for  a  misdemeanor,  may  be  acquitted  because  it 
is  doubtful  whether  the  offense  is  not  a  felony,  and  who,  when 
indicted  for  a  felony,  may  be  acquitted  because  it  is  doubtful 
whether  the  offense  is  not  a  misdemeanor.  This  has  lead,  if  not 
to  a  repudiation  of  the  doctrine,  at  least  to  its  restriction  within 
narrow  limits.  Thus,  it  has  been  said  that  even  when  the  felony 
is  executed  theft  may  be  cases  where  the  conspiracy  may  still  be 
fAtsued  as  an  independent  offense.  Thus,  when  in  1848,  the  de- 
fendants, who  were  the  workmen  of  L.,  a  dyer,  were  charged 
with  conspiring  to  use  his  vats  and  dye  in  preparing  for  market 
goods  not  belonging  to  him,  and  without  his  assent,  it  appeared 
oa  the  trial  that  L.  permitted  the  defendants  to  use  his  dye,  etc. 
for  their  own  me,  and  for  such  materials  as  he  intrusted  them  with, 
but  that  they  made  a  profit  by  using  them  for  other  materials 
without  his  knowledge.  After  conviction  and  removal  to  the 
Queen's  Bench,  a  motion  in  arrest  of  judgment  was  urged  on  the 
ground  that,  as  larceny  in  abstracting  the  prosecutor's  material 
was  proved,  the  conspiracy  merged.  But  the  Court  of  Queen's 
Bench  were  unanimous  in  entering  judgment  on  the  verdict. 
'A  misdemeanor  which  is  part  of  a  felony,'  declared  Lord  Den- 
ttan,  C.  }.,  in  summing  up  the  case,  'may  be  prosecuted  as  a 
misdemeanor  though  the  felony  has  been  completed;  and  the  at- 
tempt, upon  the  argument,  to  make  a  distinction  between  mis- 
demeanors by  statutes  and  those  by  common  law  was  not  success- 
is!,  as  the  incidents  to  a  misdemeanor  are  not  affected  by  the  origin 
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in  law  from  whence  it  is  derived.  It  was  further  urged  by  the 
defendants  that  unless  the  defense  was  sustained  they  might  be 
twice  punished  for  the  same  offense;  but  this  is  not  so,  the  two 
offenses  being  different  in  the  eye  of  the  law.  If,  however,  a  prose- 
cution for  felony  should  occur  after  a  conviction  for  conspiracy, 
it  would  be  the  duty  of  the  court  to  apportion  the  sentence  for 
the  felony  with  reference  to  such  former  conviction.'  On  the 
same  reasoning  it  was  decided  by  the  fifteen  judges  that  a  convic- 
tion for  the  misdemeanor  of  carnally  knowing  a  girl  under  twelve 
years  old  would  stand,  notwithstanding  the  felony  of  rape  was  prov- 
ed on  trial.  So  far  as  the  authority  of  the  English  courts  goes,  there- 
fore, the  doctrine  of  merger,  if  not  now  abandoned,  is  confined  to 
that  small  class  of  cases  where  the  misdemeanor  is  the  first  step  in 
the  commission  of  the  felony.  And  in  several  of  our  courts  a  dis- 
position has  been  exhibited  to  reject  the  doctrine  in  all  cases, 
and  this  is  reasonable  in  cases  where  the  conspiracy  which  the 
prosecution  elects  to  pursue  is  a  mere  ingredient  in  the  felony 
whose  differentia  the  prosecution  elects  to  reject. 

"In  New  Jersey,  a  charge  of  conspiring  to  procure  an  indict- 
ment by  perjury  does  not  charge  a  felony  which  merges  the  con- 
spiracy. " 

Quoting  from  1  Bishop9 s  New  Criminal  Law,  section  814  says: 
14  A  conspiracy  to  commit  a  felony  is  a  step  toward  the  consumma- 
tion, but  it  is  only  misdemeanor.  There  are  American  cases 
which  seem  to  hold  that  if  parties  on  trial  for  such  a  conspiracy 
are  shown  to  have  proceeded  in  it  to  the  accomplished  felony, 
the  misdemeanor  is  merged,  and  they  cannot  be  convicted — a  rule, 
the  authorities  agree,  not  applicable  where  the  object  of  the  con- 
spiracy is  a  misdemeanor.  This  doctrine  *  *  *  is  contrary 
to  just  principle;  it  has  been  rejected  in  England;  and  though 
there  may  be  states  in  which  it  is  binding  on  the  courts,  it  is  not 
to  be  deemed  general  American  law. " 

In  the  case  of  Graf  v.  People,  208  III.  322,  70  N.  E.  303,  the 
court  said:  "If  the  indictment  be  for  a  conspiracy  which  is  a 
misdemeanor,  and  the  conspiracy  comprises  the  doing  of  many 
things,  and  the  proof  shows  that  among  the  overt  acts  done 
pursuant  to  the  conspiracy  is  a  felony,  it  would  seem  the  greater 
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weight  of  authority  is  that  a  conviction  may  nevertheless  be  had 
for  the  conspiracy.  Johnson  v.  State,  26  N.  J.  Law  313;  Common- 
wealth v.  Blackburn,  1  Duv.  (AT?.)  4;  People  v.  Petersen,  60  A  pp. 
Div.  118  (69  N.  Y.  Supp.  941);  United  States  v.  Rindskopf,  6  Biss. 
265  (Fed.  Cos.  No.  16,165);  State  vs.  Grant,  86  Iowa  217  (53  N. 
W.  120);  20  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  605;  3  Greenleqf 
on  Evidence,  §  90;  State  v.  Murray,  15  Me.  100. " 

But  even  if  the  merger  rule  or  doctrine,  which  is  operative 
in  a  few  of  the  states,  applied  here,  it  could  not  be  invoked  in 
this  case  for  the  reason  that  the  object  of  the  alleged  conspiracy 
—to  wit,  the  larceny — was  not  accomplished  in  this  state,  but, 
if  accomplished  at  all,  it  was  in  Pennsylvania. 

If  the  conspiracy  was  complete  here,  surely  the  fact  that  the 
larceny  was  committed  in  another  jurisdiction  could  not  preclude 
this  state  from  trying  the  offense  that  was  committed  here.  The 
fact  that  another  state  might  try  the  defendant  for  the  larceny, 
which  is  thought  to  have  been  committed  there,  cannot  oust  this 
state  of  its  jurisdiction  of  the  conspiracy  offense,  which  was  com- 
mitted here  if  it  was  committed  anywhere.  And  there  is  author- 
ity for  such  a  reasonable  conclusion. 

In  the  case  of  People  v.  Poindexter,  243  III.  76,  90  N.  E. 
264,  the  court  said:  "It  is  urged  that  if  the  proof  shows  a  con- 
spiracy, which  is  a  misdemeanor,  it  also  shows  that  the  object 
of  the  conspiracy,  which  was  the  commission  of  a  felony,  was 
carried  out,  and  that  therefore  the  misdemeanor  merged  in  the 
felony.  The  conspiracy  was  formed  in  Illinois  and  some  action 
towards  its  completion  was  taken  in  this  state.  The  consumma- 
tion of  its  purpose  was  in  Indiana.  A  conspiracy  in  one  state  or 
country  does  not  merge  in  a  felony  committed  in  another." 

The  motion  is  refused. 

Pbnnbwill,  C.  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — It  is  charged  in  this  indictment 
that  the  defendant,  Samuel  Effler,  alias  Charles  Heffler,  on  the 
thirteenth  day  of  March,  1909,  in  this  city  and  county,  did  unlaw- 
fully and  wickedly  conspire,  combine,  confederate  and  agree  with 
other  persons  feloniously  to  take,  steal  and  carry  away  certain 
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money  of  one  Louis  Reches  of  the  aggregate  value  of  $3,600. 

We  are  asked  by  the  defendant  to  direct  the  jury  to  return 
a  verdict  of  not  guilty.  This  we  decline  to  do,  because  we  think 
the  case  should  be  submitted  to  and  determined  by  the  jury  under 
the  evidence  and  the  law  as  we  shall  declare  it  to  you. 

The  crime  charged  is  that  which  is  known  in  the  law  as  con- 
spiracy, and  it  has  been  defined  by  this  court  as  "an  unlawful 
combination  entered  into  by  two  or  mote  persons  for  the  purpose 
of  doing  an  act  which  is  unlawful,  or  the  doing  of  a  lawful  act  by 
unlawful  means. "    State  v.  Clark  et  a/.,  9  Houst.  536,  33  Atl.  310. 

In  order  to  sustain  this  indictment  it  is  necessary  that  the 
state  should  have  shown  by  the  evidence  to  your  satisfaction 
that  there  was  an  unlawful  combination  by  and  on  the  part  of 
the  defendant  and  one  or  more  other  persons  to  do  the  thing 
charged  in  the  indictment.  The  acts,  declarations  and  statements 
of  other  persons  cannot  bind  this  defendant  until  the  state  proves 
to  your  satisfaction  that  an  unlawful  conspiracy  or  combination 
exists,  as  charged  in  the  indictment,  and  that  this  defendant 
was  a  party  to  such  unlawful  conspiracy.  United  States  v.  Rich- 
ards (D.  C.)  149  Fed.  452. 

The  court  admitted  as  competent  and  relevant  evidence  in 
this  case  the  testimony  of  the  witness  Silverman,  under  the  rule 
of  law  that  permits  the  proof  of  other  transactions  by  the  alleged 
conspirators,  similar  in  character  to  that  charged  in  the  indict- 
ment and  committed  at  or  about  the  same  time.  But  we  say  to 
you  that  such  evidence  was  admitted,  as  we  stated  at  the  time, 
not  for  the  purpose  of  proving  the  commission  of  another  crime) 
but  only  for  the  purpose  of  showing  the  intent,  design,  or  plan  of 
the  defendant  in  this  case,  and  it  is  not  to  be  considered  by  you 
at  all  unless  you  are  satisfied  from  other  evidence  that  there  has 
been  proved  an  unlawful  combination  entered  into  by  the  defen- 
dant and  others  as  charged  in  the  indictment.  In  other  words, 
it  can  be  considered  only  in  determining  whether  the  defendant's 
intent,  design  or  plan  was  lawful  or  unlawful. 

In  every  criminal  case  the  defendant  is  presumed  to  be  inno- 
cent until  his  guilt  is  proved  beyond  a  reasonable  doubt;  and  it 
is  necessary  for  the  state,  in  order  to  convict  the  prisoner,  to 
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prove  every  material  element  of  the  charge  beyond  a  reasonable 
doubt. 

It  is  your  duty,  gentlemen,  to  carefully  and  conscientiously 
weigh  and  consider  all  the  evidence  in  the  case,  and  if,  after  hav- 
ing done  so,  you  should  be  satisfied  beyond  a  reasonable  doubt 
that  the  defendant  committed  the  crime  charged,  your  verdict 
should  be  guilty.  If,  however,  you  should  believe  he  did  not  com- 
mit the  crime,  or  should  entertain  a  reasonable  doubt  of  his  guilt, 
your  verdict  should  be  not  guilty.  But  reasonable  doubt  does 
not  mean  a  speculative  or  mere  possible  doubt.  It  means  a  real, 
substantial  doubt,  and  such  a  doubt  as  will  remain  in  the  minds 
of  reasonable,  fair-minded  and  conscientious  men  after  a  care- 
ful consideration  of  all  the  evidence  in  the  case; 

.Verdict,  guilty. 


. « 


William  P.  Tappan  vs.  Isabella  Bacon,  executrix  under  the 
last  Will  and  Testament  of  Josiah  Bacon,  deceased. 

Costs— Right  to  Costs— Actions  "Cognizable  Bbforb  a  Justice  of 
the  Peace." 

Rev.  Code,  1852,  amended  to  1893,  p.  852,  c.  114,  }  7,  provides  that  if 
cue  toe  in  any  court  upon  a  cause  of  action  cognizable  before  a  justice  of 
the  peace  under  chapter  99,  and  shall  not  recover  more  than  $50,  besides 
costs,  he  shall  not  recover  costs,  unless  he  shall  have  previously  filed  with 
the  protboootary  a  written  affidavit  that  plaintiff  had  a  just  cause  of  action 
against  defendant  exceeding  in  amount  $50.  Rev.  Code,  p.  813,  c.  110,  §  22, 
provides  that  the  real  estate  of  a  decedent  shall  not  be  bound  by  a  judgment 
against  his  executors  or  administrators,  unless  such  judgment  be  rendered 
upon  a  verdict  or  referee's  report  or  a  rule  of  reference.  Held,  that  the  pur- 
pose of  section  7  was  to  compel  creditors  to  resort  to  justices  courts  to  col- 
lect small  debts,  so  that  where  the  maker  of  a  note  was  dead,  and  it  was  im- 
possible to  satisfy  the  note  out  of  his  personal  estate,  and  the  executor  had 
not  sold  the  realty  for  the  payment  of  debts,  so  that  the  only  remedy  was 
to  obtain  a  judgment,  which  would  be  a  lien  upon  the  realty,  a  suit  on  the 
note  to  obtain  6uch  judgment  was  not  one  "cognizable  before  a  justice  of 
the  peace,"  within  that  section,  though  the  amount  recovered  was  less  than 
$50  and  no  affidavit  was  filed  as  provided,  and  hence  plaintiff  was  entitled 
to  costs. 

(December  17,  1910.) 


Pbnnbwill,  C.  J.v  and  Boyce,  J.,  sitting. 
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Wilbur  L.  Adams  for  plaintiff. 

Artemas  Smith  for  defendant. 

Superior  Court,  New  Castle  County,  November  Term,  1910. 

Action  of  Assumpsit  (No.  23,  May  Term,  1910).    Costs. 

The  case  is  stated  in  the  opinion. 

Pbnnewill,  C.  J.,  delivering  the  opinion  of  the  court: 

In  the  above  stated  case,  which  was  an  action  of  assumpsit 
on  a  promissory  note  for  $32,  dated  June  28,  1906,  a  verdict  was 
rendered  in  favor  of  the  plaintiff  for  $38.64,  that  being  the  amount 
of  the  note  with  interest. 

No  defense  whatever  was  made  to  the  action,  but  after  the 
verdict  was  rendered  objection  was  made  by  counsel  for  the  de- 
fendant to  the  recovery  of  costs  by  the  plaintiff,  on  the  ground 
that  the  suit  was  upon  a  cause  of  action  cognizable  before  a  justice 
of  the  peace  under  the  statute,  and  the  amount  recovered  was  not 
more  than  $50,  besides  costs.  It  is  provided  by  a  statute  of  this 
state  (Rev.  Code  1852,  amended  to  1893,  p.  852,  c.  114,  §  7)  as 
follows: 

"  If  any  person  shall  bring  suit  in  any  court  upon  a  cause  of 
action  cognizable  before  a  justice  of  the  peace  under  chapter  99, 
and  shall  not  recover  more  than  $50,  besides  costs,  he  shall  not 
recover  costs;  unless  he,  or  some  credible  person,  shall  have  pre- 
viously filed  in  the  office  of  the  prothonotary  a  written  affidavit 
to  the  effect,  that  the  plaintiff  has  a  just  cause  of  action  against 
the  defendant  exceeding  in  amount  $50." 

It  is  undisputed  that  the  amount  recovered  in  this  case  is 
less  than  $50,  and  that  no  written  affidavit,  as  contemplated  by 
said  statute,  was  filed.  The  single  question  for  the  court  to  de- 
cide, upon  the  objection  made,  is  whether  the  action  brought  in 
this  court  was  cognizable  before  a  justice  of  the  peace  within 
the  meaning  of  said  act. 

There  can  be  no  question  that  the  suit  brought  here  was  cog- 
nizable before  a  justice  of  the  peace  if  the  only  test  is  to  be  the 
amount  of  the  claim.  But,  under  a  fair,  liberal  and  reasonable 
construction  of  the  statute,  may  not  something  more  be  considered 
than  the  amount  of  the  plaintiff's  claim,  in  determining  whether 
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the  suit  was  cognizable  before  a  justice  of  the  peace? 

It  appeared  from  the  evidence  in  this  case  that  the  maker 
of  the  note  sued  upon  had  been  dead  for  several  years,  and  that 
it  was  not  possible  for  the  plaintiff  to  collect  the  debt  out  of  the 
personal  estate  of  the  deceased.  The  executor  did  not  sell  the 
real  estate  for  the  payment  of  debts,  and  there  was  no  way  by 
which  the  plaintiff  could  collect  his  note  except  by  selling  the 
debtor's  real  estate,  or  a  part  thereof.  In  order  to  do  that  the 
plaintiff  had  to  obtain  a  judgment  that  would  be  a  lien  on  such 
real  estate.  He  could  not  do  this  by  entering  suit  before  a  jus- 
tice of  the  peace. 

It  is  provided  by  a  statute  of  the  state  (Rev.  Code  1852, 
amended  to  1893,  p.  813,  c.  475,  §  22)  that:  "The  real  estate 
of  a  deceased  person  *  *  *  shall  not  be  bound  by  a  judgment 
against  his  executors  or  administrators  unless  such  judgment  be 
rendered  upon  a  verdict  or  an  inquisition,  or  upon  the  report  of 
referees  or  a  rule  of  reference. " 

The  plaintiff's  purpose  in  entering  his  suit  in  court  was  to 
obtain  a  judgment  that  would  be  a  lien  upon  the  decedent's  real 
estate.  To  have  proceeded  before  a  justice  of  the  peace,  there- 
fore, would  have  been  entirely  ineffective  and  futile. 

We  do  not  think  it  was  the  intention  of  the  Legislature,  in 
the  enactment  of  the  statute  in  question,  to  work  a  hardship 
upon  the  plaintiff,  or  require  him  to  do  a  vain  and  useless  thing. 
The  real  purpose  was  to  compel  creditors  to  resort  to  the  justices 
of  the  peace  for  the  collection  of  small  debts,  but  not  for  debts 
which  could  not  be  collected  by  such  procedure. 

We  think  the  language  of  the  act,  viz.,  "action  cognizable 
before  a  justice  of  the  peace, "  means  a  suit  where  the  judgment 
would  be  as  effective,  or  could  be  made  as  effective,  as  if  it  had  been 
obtained  upon  the  verdict  of  a  jury.  A  judgment  so  obtained 
would  constitute  a  lien  upon  the  real  estate  of  a  deceased  person, 
but  a  judgment  obtained  before  a  justice  of  the  peace  would  not 
be,  and  could  not  be  made  so. 

We  are  of  the  opinion  that  this  suit,  brought  in  court,  is 
not  covered  by  the  statute  referred  to,  and  that  the  plaintiff 
should  recover  his  costs. 
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The  State  op  Delaware  upon  the  Relation  op  the  National 
Bank  op  Delaware  at  Wilmington,  a  corporation  existing 
under  the  laws  of  the  United  States  of  America,  vs.  The 
Jessup  and  Moore  Paper  Company,  a  corporation  exist- 
ing under  the  laws  of  the  State  of  Delaware. 

1.  Mandamus — Proceedings— Amendment  of  Alternative  Writ. 

Since  the  petition  is  the  foundation  of  a  mandamus  proceeding,  where 
it  is  amended,  an  amendment  should  be  allowed  to  the  alternative  writ, 
to  conform  to  the  petition. 

2.  Mandamus— Proceedings — Service. 

Upon  the  allowance  of  an  amendment  to  an  alternative  writ  of  manda- 
mus, to  make  it  conform  to  the  amended  petition,  the  writ  need  not  be  re- 
issued and   served. 

(December  22,  1910.) 

Pennbwill,  C.  J.,  and  Boyce  and  Hastings,  J.  J.,  sitting. 

Robert  H.  Richards  for  relator. 

Willard  Saulsbury  and  Hugh  M.  Morris  for  respondent. 

Superior  Court,  New  Castle  County,  November  Term,  1910. 

Mandamus  (No.  129,  September  Term,  1908).  Application 
for  leave  to  amend  the  alternative  writ  so  as  to  conform  to  the 
petition  which  bad  been  amended  by  leave  of  court. 

Pennbwill,  C.  J.,  delivering  the  opinion  of  the  court: 

The  application  is  for  leave  to  amend  the  alternative  writ, 
the  petition  having  been  heretofore  amended  by  leave  of  court. 
Objection  is  not  made  by  the  respondent  to  the  amendment,  as 
we  understand,  butit  is  insisted  that  when  amended  the  writ 
should  be  reissued  and  served,  so  that  the  respondent  may  have 
further  time  to  make  a  new  return  to  such  amended  writ.  This, 
it  is  contended,  would  be  the  proper  practice  in  such  cases. 

While  the  course  suggested  by  the  respondent  may  seem 
logical  and  proper,  it  does  seem  to  us  to  be  unnecessary.  The 
petition  is  the  foundation  of  the  action,  and  when  that  is  amended 
it  is  obvious  that  the  alternative  writ,  which  must  conform  to  the 
petition,  should  be  likewise  amended,  just  as  any  pleading  in  a 
cause  and  with  like  effect.  And  if  the  return  has  at  the  time 
been  filed,  leave  should  be  given  to  amend  the  same. 

We  think  the  question  presented  was  passed  upon  by  this 
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court  in  Kent  county  in  the  case  of  State  ex  relAUee,  et  al.t  v.  McCoy, 
etal.,2  Marv.,  465, 503, 36  Atl.  355.  In  that  case,  after  the  several 
returns  had  been  read  and  filed,  Walter  H.  Hayes,  for  the  relators, 
moved  for  leave  to  amend  the  petition,  the  order  for  the  rule 
to  show  cause,  and  the  alternative  writ,  by  adding  to  the  enumera- 
tion of  parties  respondent,  where  they  were  mentioned,  as  such, 
in  each  of  said  papers,  the  words :  '  'And  Samuel  L.  Shaw,  sheriff 
of  said  county  of  Kent,  constituting  the  board  of  canvass  for  said 
county  of  Kent. " 

Chief  Justice  Lore,  speaking  for  a  majority  of  the  court, 
said:  "We  think  the  amendment  ought  to  be  allowed.  Let  it 
be  made." 

Judge  Grubb  dissented,  but  his  dissent  seems  to  have  been 
based  upon  the  ground  that  the  application  came  too  late,  and 
not  at  all  upon  the  ground  that  the  granting  of  the  application 
would  not  be  in  accordance  with  what  should  be  the  practice  in 
such  cases. 

And  it  may  be  noted  that  the  objections  of  counsel  for  the 
respondents  were:  (1)  That  the  application  was  made  too  late; 
and  (2)  that  the  real  effect  of  granting  the  application  would 
be  to  make  a  new  party  to  the  proceeding,  which  under  the  deci- 
sions of  the  court  could  not  be  done. 

The  court  held  that  under  the  provisions  of  the  Constitution 
and  statutes  of  the  state  respecting  amendments,  the  application 
could  be  granted,  and  that  there  was  no  reason  shown  why  it 
should  not  be. 

We  so  hold  in  the  present  case,  and  we  further  hold  that  when 
the  writ  is  amended  it  is  not  necessary  that  same  be  reissued, 
and  that  upon  application  the  respondent  will  be  granted  leave  to 
amend  his  answer  so  as  to  meet  the  requirements  of  the  amend- 
ed writ. 

(Time  for  filing  amended  answer  extended  by  agreement  until 
January  10,  1911.) 
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Thomas  Seininski  w.  Wilmington  Leather  Company,  a  cor- 
poration of  the  State  of  Delaware. 

1.  Master  and  Servant — Injury  to  Servant — Negligence — Pleading 

A  declaration  in  an  action  for  injuries  to  a  servant,  which  alleges  that 
the  master,  knowing  that  the  servant  was  inexperienced  in  the  occupation 
to  which  he  was  put  by  the  master,  to  take  skms  from  a  flushing  machine, 
which  was  defective  and  dangerous,  negligently  omitted  to  warn  or  instruct 
the  servant  as  to  the  danger,  sufficiently  charges  a  negligent  failure  to  warn 
or  instruct  the  servant,  as  against  a  demurrer. 

2.  Master  and  Servant — Injury  to  Sbr\ant — Negligence — Pleading. 

A  declaration  in  an  action  for  injuries  to  a  servant,  which  alleges  that 
the  servant  was  employed  in  general  duties  which  were  safe,  and  that  on  a 
designated  date  the  master  negligently  placed  the  servant  at  work  on  a  machine, 
that  the  employment  was  a  dangerous  one,  and  that  the  master  did  not  give 
to  the  servant  any  instructions  or  warning  in  relation  thereto,  though  he  knew 
that  the  servant  was  ignorant  of  the  danger,  states  a  cause  of  action  for  the 
failure  of  the  master  to  instruct  or  warn  the  servant  as  to  the  dangerous 
employment. 

(November  25,  1910.) 

Pennewill,  C.  J.,  and  Boyce,  J.,  sitting. 

William  S.  HiUes  for  plaintiff. 

/.  Harvey  Whiteman  for  defendant. 

Superior  Court,  New  Castle  County,  November  Term,  1910. 

Action  on  the  Case  (No.  24,  May  Term,  1910),  to  recover 
damages  for  personal  injuries  alleged  to  have  been  sustained 
through  the  negligence  of  the  defendant. 

On  demurrer  to  second  and  third  counts  of  plaintiff's  dec- 
laration.    Overruled. 

Pennewill,  C.  J.,  delivering  the  opinion  of  the  court: 
The  court  are  prepared  to  render  a  decision  upon  the  demurrer 
argued  this  morning  in  the  case  of  Thomas  Seininski  v.  Wilming- 
ton Leather  Company. 

The  second  count  of  the  plaintiff's  declaration  sets  out: 
"That  the  said  defendant,  on  the  fourteenth  day  of  January, 
1910,at  the  county  aforesaid,  well  knowing  that  the  said  plaintiff  was 
inexperienced  in  the  occupation  to  which  he  was  then  put  by  the 
defendant,  to  wit,  taking  skins  from  a  certain  flushing  machine 
which  was  then  and  there  defective,  dangerous  and  out  of  order, 
negligently  and  carelessly  omitted  to  warn  or  instruct  the  said 
plaintiff  as  to  the  danger  connected  with  the  said  occupation." 
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This  count  is  demurred  to  on  the  ground  that  it  is  not  suffi- 
ciently stated  in  what  respect  the  machine  was  defective,  dangerous 
and  out  of  order.  This  objection  might  very  well  be  made  if 
the  negligence  relied  upon  was  the  fact  that  the  machine  was 
defective,  dangerous  and  out  of  order.  But  the  negligence  averred 
in  this  count  is  not  that  the  machine  was  defective,  dangerous  and 
out  of  order,  but  that  the  defendant,  knowing  that  the  plaintiff 
was  inexperienced  in  the  occupation  of  taking  skins  from  a  certain 
flushing  machine  which  was  defective,  dangerous  and  out  of  order, 
negligently  and  carelessly  omitted  to  warn  or  instruct  the  plaintiff 
as  to  the  danger  connected  with  the  said  occupation.  The  specific 
negligence  averred  is  the  failure  to  warn  or  instruct  the  plaintiff 
as  to  the  danger  connected  with  the  employment  to  which  he  was 
put  by  the  defendant. 

We  think  that  the  negligence  relied  upon  in  the  second  count 
is  sufficiently  set  out,  and  overrule  the  demurrer  thereto. 

The  third  count  sets  out: 

"That  the  said  defendant  employed  the  said  plaintiff  in  general 
duties  about  its  place  of  business,  the  same  being  a  safe  and  secure 
occupation,  and  on  the  fourteenth  day  of  January,  1910,  at  the 
county  aforesaid,  negligently  and  carelessly  placed  the  said  plain- 
tiff at  work  upon  a  certain  flushing  machine,  the  same  being  a  dan- 
gerous employment,  and  without  giving  to  the  said  plaintiff  any  in- 
structions or  warning  in  relation  thereto,  the  said  defendant  well 
knowing  that  the  said  plaintiff  was  ignorant  of  the  risk  and  dan- 
ger connected  therewith,"  etc. 

The  negligence  averred  in  this  count  is  not  that  the  employ- 
ment was  a  dangerous  one,  but  that  the  said  defendant,  having 
employed  the  said  plaintiff  in  attending  to  duties  about  its  place 
of  business,  the  same  being  a  safe  and  secure  occupation,  on  the 
fourteenth  day  of  January,  1910,  at  the  county  aforesaid, 
negligently  and  dangerously  placed  the  said  plaintiff  at  work  upon 
a  certain  flushing  machine,  the  same  being  a  dangerous  employ- 
ment, without  giving  to  the  said  plaintiff  any  instruction  or  warn- 
ing in  relation  thereto. 

The  specific  negligence  averred,  therefore,  in  this  count  is 
the  failure  to  give  the  plaintiff  any  instruction  or  warning  in  rela- 
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tion  to  the  dangerous  employment.  We  think  the  negligence 
relied  upon  in  the  third  count  is  sufficiently  set  out,  and  overrule 
the  demurrer  thereto. 


Charles  J.  Lynch,  d.  b.  a.,  vs.  John  Doordon,  Executor  of  the 
Last  Will  and  Testament  of  Catharine  Burke,  deceased, 
p.  b.  r. 

1.  Executors  and  Administrators — Sales  Under  Ordrr  or  Court — 
Statutes — Title  and  Rights  of  Purchaser — Rent. 

Under  Rev.  Code  1852,  amended  to  1893,  p.  690,  c.  90.  §  8.,  which  pro- 
vides that  the  purchaser  of  any  real  estate  sold  bv  an  executor  under  order 
of  the  Orphans  Court  shall  take  all  the  estate,  title,  and  claim  which  the  de- 
ceased had  at  the  time  of  its  death,  the  purchaser  of  land  at  an  administra- 
tion sale,  after  confirmation,  acquires  the  right  to  the  accruing  rent  from  the 
day  of  sale;    the  right  after  confirmation  relating  back  to  that  date. 

2.  Executors  and  Administrators — Sale  by  Orphans'  Court— Pur- 
chaser's Title  and  Rights — Rent — Agreed  Conditions  of  Sale. 

Plaintiff,  an  executor,  made  a  lease  of  premises  belonging  to  the  estate* 
to  end  September  3,  1910,  and  the  defendant  entered  and  continued  in  occu- 
pancy until  September  21,  1910.  On  August  17,  1910,  under  an  order  of 
sale  bom  the  Orphans'  Court,  the  premises  were  sold,and  on  September  21, 
1910,  the  sale  was  confirmed,  and  the  deed  ordered  to  be  delivered  to  the  pur- 
chaser, who  had,  by  the  stipulated  conditions  of  sale,  agreed  that  possession 
of  the  premises  should  be  given  upon  the  delivery  of  the  deed  after  confirma- 
tion of  the  sale.  Held,  that  the  stipulated  conditions  of  sale  were  tanta- 
mount to  an  express  reservation  by  the  plaintiff  of  the  accruing  rents  to  the 
time  of  the  confirmation  of  the  sale  and  the  purchaser's  possession,  preventing 
the  relation  back  of  the  purchaser's  rights,  after  confirmation,  to  rents  from 
the  day  of  sale,  and  hence  the  plaintiff  was  entitled  to  rents  to  the  day 
when  the  sale  was  confirmed. 

(December  17,  1910.) 

Pennbwill,  C.  J.,  and  Boyce  and  Hastings,  J.  J.,  sitting. 

Harry  Emmons  for  appellant. 

/.  Harvey  Whiteman  for  respondent. 

Superior  Court,  New  Castle  County,  November  Term,  1910. 

Appeal  prom  a  Judgment  op  a  Justice  of  the  Peace 
(No.  67,  November  Term,  1910)  in  an  Action  of  Debt  for  rent. 
Case  Stated. 
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Boycb,  J.,  delivering  the  opinion  of  the  court: 

This  is  an  appeal  from  the  judgment  of  a  justice  of  the  peace. 

The  case  has  been  presented  to  this  court  upon  an  agreed 
statement  of  facts. 

It  is  unnecessary  to  set  forth  more  than  the  substance  of  the 
material  parts  of  the  statement  agreed  upon. 

The  plaintiff  below,  respondent,  who  was  the  executor  of 
the  last  will  and  testament  of  Catharine  Burke,  deceased,  leased 
certain  premises  in  this  city,  late  of  the  deceased,  to  the  defendant 
below,  appellant,  for  one  year  from  the  fourth  day  of  Septem- 
ber, A.  D.  1909,  to  the  third  day  of  September,  A.  D.  1910,  at  an 
annual  rental  of  $720,  payable  in  monthly  installments  of  $60,  each 
and  every  month.  The  defendant  and  lessee  entered  into  posses- 
sion of  the  premises  and  continued  therein  until  the  twenty-first 
day  of  September,  A.  D.  1910.  The  plaintiff  lessor,  as  executor 
of  the  deceased,  subsequently  applied  to  the  Orphans'  Court,  in 
this  county,  for  an  order  to  sell  the  said  premises  for  the  payment 
of  the  debts  of  the  deceased.  The  order  of  sale  was  obtained, 
and  pursuant  thereto,  the  said  plaintiff  advertised  and  sold  said 
premises,  on  the  seventeenth  day  of  August,  A.  D.  1910,  to  Ed- 
ward G.  Cook.  There  was,  among  the  several  conditions  of  said 
sale,  signed  by  the  said  plaintiff,  as  executor  as  aforesaid,  and 
made  known  on  the  day  of  the  sale  and  before  it  was  made,  the 
following: 

"Possession  of  the  premises  shall  be  given  at  the  time  of  the 
execution  and  delivery  of  the  deed  after  the  confirmation  of  the 
sale  by  the  Orphans'  Court." 

The  purchaser  of  said  premises  signed  the  following  indorse- 
ment made  thereunder: 

"  I,  Edward  G.  Cook,  do  acknowledge  that  I  have  become  the 
purchaser  of  the  premises  above  mentioned,  at  the  price  of  eleven 
thousand  one  hundred  dollares,  subject  to  the  foregoing  condi- 
tions of  sale,  with  which  I  hereby  agree  to  comply. 

"[Signed}   Edward  G.  Cook." 

The  purchaser  paid  the  percentage  demanded  on  the  day  of 
the  sale,  and  the  balance  of  the  purchase  money  on  the  twelfth 
day  of  September,  A.  D.  1910,  it  being  the  return  day  of  said 
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sale,  and  the  day  on  which  the  executor  made  return  thereof  to 
said  Orphans*  Court,  which  held  the  return  under  advisement 
until  the  twenty-first  day  of  September,  A.  D.  1910,  when  the 
sale  was  approved  and  confirmed,  and  the  said  executor  was  order- 
ed to  execute  and  deliver  a  deed  to  the  said  purchaser  for  the 
premises  so  sold. 

The  defendant  lessee  paid  the  said  rent  to  the  said  plaintiff 
lessor,  and  executor  as  aforesaid,  in  full  to  the  third  day  of  August, 
A.  D.  1910,  but  he  has  not  paid  any  rent  since  that  time. 

The  justice  rendered  judgnient  in  favor  of  the  plaintiff  below 
and  against  the  defendant  below  for  the  sum  of  $96  and  $2.22 
costs. 

The  precise  question  in  controversy  to  be  determined  by 
this  court,  is  the  amount  of  rent,  if  any,  which  the  defendant 
below  owes  to  the  plaintiff  below. 

No  question  is  raised  as  to  the  right  of  the  plaintiff  below, 
executor  as  aforesaid,  to  lease  the  said  premises,  in  the  first  in- 
stance, or  as  to  his  right  to  sue  for  accruing  rents. 

Counsel  for  the  defendant  below  contends  that  accruing  rents, 
at  the  time  of  the  sale,  and  to  the  time  of  the  confirmation  there- 
of, passed  with  the  premises,  upon  the  delivery  of  the  deed  to 
the  purchaser,  from  the  day  of  sale.  Counsel  for  the  plaintiff 
below  urges  that  the  latter  is,  by  reason  of  the  said  condition  of 
sale,  entitled  -to  the  rent  from  the  date  of  the  last  monthly  pay- 
ment thereof  to  the  date  of  the  delivery  of  the  deed. 

Counsel  for  the  defendant  below,  in  support  of  his  contention, 
relies  upon  the  following  statutes  and  decisions,  namely: 

Section  28,  p.  836,  Rev.  Code  (1893)  which  deals  only  with  the 
subject  of  rents  respecting  real  estate  sold  by  a  sheriff,  under 
execution  process. 

Miles  v.  Wilson,  3  i/arr.382,  in  which  the  court  considered  the 
rights  of  a  purchaser  to  the  rents  of  real  estate  sold  by  a  sheriff. 

Robinson  v.  Robinson,  3  //arr.391,  in  which  it  was  held  that  a 
judgment  recovered  at  the  return  term,  but  after  sale  made  by 
the  sheriff,  does  not  bind  the  land  sold. 

Sections  4,  8  and  9  of  Chapter  90,  p.  690,  Rev.  Code  (1893), 
which  provides  for  the  sale  of  real  estate  by  executors  and  adminis- 
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trators  to  pay  debts  of  the  decedent,  upon  petition  to  and  order 
by  the  Orphans'  Court,  etc.,  and  Caulk  v.  Caulk,  3  Haust.  81, 
which  we  will  consider  later. 

In  the  case  of  Wilson  v.  Delaplaine,  3  Hart, 499,  not  cited  at 
the  argument,  the  intestate  real  estate  of  the  deceased  had  been 
sold  on  the  fourteenth  day  of  January,  A.  D.  1841,  by  order  of 
the  Orphans'  Court,  under  proceedings  had  for  partition  of  said 
real  estate,  and  the  sale  was  confirmed  on  the  fifteenth  day  of 
February,  A.  D.  1841.  The  said  lands  were  in  the  occupation  of 
a  tenant,  under  a  lease,  ending  the  twenty-fifth  day  of  March,  A. 
D.-1841 ,  from  the  administrator  of  the  deceased,  who  claimed  a  por- 
tion of  the  accruing  rent  up  to  the  day  of  sale.  The  purchaser 
claimed  the  whole  rent.  The  tenant  paid  the  rent  to  the  defendant, 
who  was  a  stakeholder.  It  was  contended  for  the  plaintiff  that 
as  rent  follows  the  reversion,  and  accrues  only  at  the  expiration 
of  the  term,  it  was  not  subject  to  any  apportionment,  but  be- 
longed entirely  to  the  reversioner,  and  that  the  statutes  of  ap- 
portionment in  and  cases  of  sales  by  sheriffs  did  not  apply.  On 
the  other  hand,  it  was  urged  that  the  said  lease  was  valid;  that 
the  plaintiff  as  purchaser  of  the  land  took  merely  the  estate,  etc., 
of  the  intestate,  at  his  death,  etc.,  which  had  no  reference  to  a 
claim  for  rents  arising  under  a  contract  with  the  administrator. 

The  court,  by  Booth,  Chief  Justice,  said: 

"The  rule  of  the  common  law  that  rent  follows  the  reversion 
is  admitted  on  both  sides.  But  it  is  contended  for  the  adminis- 
trator that  this  rule  ought  to  be,  or  is,  modified  by  our  acts  of 
assembly  apportioning  rent  in  certain  cases. 

11  We  are  of  opinion  that  those  acts  do  not  apply  to  the  present 
case,  and  the  principle  of  the  common  law  applies.  The  rent 
follows  the  reversion.  The  reversion  is  vested  in  the  purchaser 
by  virtue  of  the  sale  and  assignment  under  the  Orphans'  Court, 
at  the  time  when  the  rent  falls  due.  For  rent  is  indivisible. 
None  of  it  is  due  until  the  expiration  of  the  time  during  which  it 
is  accruing.  The  legislature  has  changed  this  in  the  particular 
case  of  sale  by  the  sheriff  by  virtue  of  execution  process  on  judg- 
ment or  decree,  and  they  have  apportioned  the  rent  in  that  case 
between  the  debtor  and  the  purchaser.     But  the  provision  extends 


124 Superior  Court— 1910. gflbyo» 

Opinion. 

no  further.  And  in  case  of  a  sale  of  intestate  lands  tinder  an  order 
of  the  Orphans'  Court,  this  is  but  a  mode  of  dividing  the  land 
among  the  heirs  of  the  intestate,  and  the  purchaser  takes  all  the 
estate  of  the  intestate  with  its  incidents,  the  accruing  rent  being 
one  of  them. "  In  the  case  of  Stout  v.  Kean,  3  Harr.%2,  it  was  also 
held  that  rent  is  a  legal  incident  of  the  reversion,  and  passes  with 
it.  The  plaintiff  had  assigned  the  reversion  before  the  rent  fell 
due.  And  in  an  action  for  the  rent,he  was  not  permitted  to  recover. 
The  case  of  Wilson  v.  Delaplaine,  supra,  was  followed  in  Walton 
&  Whann  Co.  v.  Cochran,  8  Houst.  432,  31  Ail.  1050. 

Considering  the  case  of  Caulk  v.  Caulk,  supra,  cited  by  counsel 
for  the  defendant  below,  the  plaintiff  and  the  defendant,  in  that 
action,  were  brothers  and  the  only  heirs  at  law  of  their  uncle, 
James  Caulk,  who  died  intestate  in  the  month  of  February  or 
March,  A.  D.  1861.  The  defendant  had  been  in  the  sole  and  ex- 
clusive possession  of  the  premises,  and  in  the  receipt  of  all  the  rents 
and  profits  of  the  intestate.  The  premises  had  been  sold  under 
an  order  of  the  Orphans'  Court  in  partition  proceedings  on  the 
twenty-third  day  of  April,  A.  D.  1863,  when  the  defendant 
became  the  purchaser  thereof.  The  sale  was  confirmed  by  said 
court  an  the  seventh  day  of  September,  1863.  The  only  ques- 
tion involved  in  the  case  was:  "To  whom  belongs  the  rent  which 
accrued  between  the  twenty-third  day  of  April  and  the  seventh 
day  of  September,  1863,  to  the  heirs  at  law  of  James  Caulk, 
deceased,  or  to  the  defendant?"  The  question  rested  upon  the 
construction  to  be  given  to  section  20,  c  85,  p.  647,  Rev.  Code 
(1893).  The  court,  by  Gilpin,  Chief  Justice,  in  his  charge  to  the 
jury,  observed  that  the  statute  expressly  says  that  a  sale  of  in- 
testate real  estate  under  the  provisions  of  the  act  shall  pass  to 
the  purchaser  of  the  same,  all  the  estate,  title  and  claim  which  the 
intestate,  at  his  death,  had  in  law  or  equity  in  or  to  the  said 
premises,  and  he  shall  hold  the  same  paramount,  among  other 
things,  to  all  right  and  claim  of  the  heirs  of  the  intestate,  or 
any  person  claiming  from  or  under  them.  This  is  the  effect  which 
it  gives  to  the  sale  itself ,  in  so  many  words,  and  although  the  sale 
may  not  be  conclusive  in  any  particular  case  until  its  return 
and  subsequent  confirmation  by  the  court,  yet  the 


tSDd.) Lynch  vs.  Dqokpom. 125 

Opinion. 

bat  ietaacts  upon  and  relates  back  to  the  tale  as  made  in  the 
proceeding,  and  as  the  sale  spoken  of  and  contemplated  in  this 
passage  of  the  statute.  In  this  case  the  sale  was  made  on  the 
twenty-third  day  of  April,,  A.  D.  1863,  under  the  order  of  the 
Orphans'  Court,  and  was  afterward  duly  confirmed  by  that  court 
on  the  seventh  day  of  September  following,  and  therefore  all 
the  estate,  title  and  claim  of  James  Caulk,  deceased,  passed  and 
vested  in  the  purchaser  of  them,  William  G.  Caulk,  the  defendant, 
and  he  thereby  became  seised  and  possessed  in  severalty  as  the 
sole  owner  of  the  entire  premises  from  the  day  of  the  sale,  and 
consequently  the  plaintiff  was  not  entitled  to,  and  could  not 
recover,  any  portion  of  the  rent  or  proceeds  of  the  premises  after 
the  sale,  or  after  the  twenty-third  day  of  April,  A.  D.  1863. 

Section  8,  c.  90,  p.  687,  Rev.  Code  (1893),  supra,  cited  by 
counsel  for  the  defendant,  defines  the  character  of  the  title  which 
a  purchaser  of  real  estate,  sold  by  order  of  the  Orphans'  Court 
for  the  payment  of  debts  of  a  decedent,  takes,  and  the  provision 
is  very  similar  in  language,  scope  and  purpose  to  said  section  20, 
c.  85,  p.  647,  Rev,  Code,  which  the  court  had  under  consideration 
and  construed  in  the  Caulk  case,  supra. 

It  is  the  opinion  of  the  court  that  these  two  provisions,  like 
as  they  are  in  their  general  scope  and  purpose,  Bhould  be  construed 
alike,  respecting  the  rights  of  purchasers  to  accruing  rents,  and 
we  approve  the  construction  given  in  the  Caulk  case. 

While  counsel  for  the  defendant  is  right  in  his  contention,  in 
the  absence  of  anything  to  the  contrary,  that  a  purchaser  of 
real  estate  at  an  executor's  or  administrator's  sale,  made  by  order 
of  the  Orphans'  Court  for  the  payment  of  debts  of  a  decedent,  is 
entitled  to  the  accruing  rents  from  the  day  of  sale,  after  con- 
firmation thereof  and  the  delivery  of  the  deed  for  the  premises 
sold,  yet  it  was  competent,  we  think,  for  the  executor  to  stipu- 
late, at  the  time  of  the  sale,  that  the  purchaser  should  take  the 
rents  only  from  the  day  of  the  confirmation  of  the  sale.  We  think 
the  said  condition  of  sale  relied  upon  by  the  plaintiff,  accepted 
as  it  was  by  the  purshaser,  was  tantamount  to  an  express  reserva- 
tion of  the  accruing  rents  to  the  time  of  the  confirmation  of  the  sale. 
The  said  condition  of  sale  had  the  effect,  as  between  the  parties, 


126  Superior  Court — 1910.  [2Boyce 

Opinion. 

respecting  the  rents,  to  prevent  that  relation  back  upon  confirma- 
tion of  the  sale  to  the  day  of  sale,  which  is  necessary  to  cany 
the  rents  from  the  day  of  sale,  and  which  follows  in  contempla- 
tion of  law,  in  the  absence  of  any  statute,  or  stipulation  between 
the  parties,  to  the  contrary. 

We  hold  under  the  facts  of  this  case  that  the  plaintiff  below, 
respondent,  is  entitled  to  have  and  receive  the  rent  due  from  the 
defendant  below,  appellant,  from  the  third  day  of  August,  A.  D. 
1910,  the  day  of  said  sale,  to  the  twenty-first  day  of  Septem- 
ber, A.  D.  1910,  the  day  upon  which  confirmation  of  said  sale 
was  made. 

And  now,  to  wit,  this  fourteenth  day  of  December,  A.  D.  1910, 
the  within  and  foregoing  case  stated  having  come  on  to  be  heard 
and  having  been  argued  by  counsel  for  both  parties  at  the  bar 
of  the  court,  and  the  court  having  maturely  considered  the  same, 
it  is  hereby  ordered,  adjudged  and  decreed  by  the  court  (the  said 
court  being  of  the  opinion  that  the  following  condition  of  sale: 
"Possession  of  premises  given  at  the  time  of  the  execution  and 
delivery  of  the  deed  after  the  confirmation  of  the  sale  by  the  Or- 
phans' Court, "  which  said  condition  was  read  at  the  sale  and  sub- 
sequently approved  by  the  purchaser  of  said  property  at  said  sale, 
was  tantamount  to  an  express  reservation  of  rent)  that  judg- 
ment be  entered  for  the  defendant  in  appeal,  plaintiff  below, 
and  against  the  plaintiff  in  appeal,  defendant  below,  for  $96  be- 
side  costs   of   suit. 

Wm.  H.  Boycb,  J. 

Daniel  O.  Hastings,  J. 


Petition  for  a  Rule  to  Show  Cause  Why  James  E.  Tull, 
Alderman  op  the  Town  op  Laurel,  Delaware,  Should 
not  be  Attached  for  Contempt  op  Court. 

1.    Judges — Liability — Statutes — "Other  Officers." 

The  words  "other  officers/'  in  Rev.  Code,  1852,  c.  92,  §  2.  authorizing  the 
judges  of  the  Superior  Court  to  punish  the  contempt,  omissions,  neglects 
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and  defaults  of  justices  of  the  peace,  sheriffs,  coroners,  clerks,  and  "other 
officers"  within  the  state,  include  the  office  of  alderman,  vested  with  juris- 
diction to  administer  the  criminal  law. 

2-    Criminal  Law — Courts — Records. 

A  justice  of  the  peace  or  an  alderman,  clothed  by  the  law  with  original 
criminal  jurisdiction,  must  keep  a  record  of  his  judicial  proceedings,  in  order 
that  a  person  brought  before  him  may  avail  himself  of  the  constitutional 
right  to  bring  certiorari  to  review  his  actions. 

3.    JUDGB9 — "Omissions,  Neglects,  and  Defaults." 

An  alderman,  clothed  with  original  criminal  jurisdiction  by  the  town 
charter,  who  failed  to  charge  a  person  brought  before  him  with  any  offense 
under  the  charter,  and  who  tried  him  for  an  offense  not  embraced  within 
the  charter,  and  who  fined  and  imprisoned  him  for  an  offense  of  which  he 
was  not  tried  in  an  orderly  manner,  and  to  which  he  had  not  pleaded  guilty, 
and  who  failed  to  keep  a  record  of  his  judicial  proceedings  was  guilty  of  omis- 
sions, neglects,  and  defaults,"  within  Rev.  Code  1852,  c.  92,  §  2,  authorizing 
the  judges  of  the  Superior  Court  to  punish  the  contempt,  omissions,  neglects, 
and  defaults  of  enumerated  officers. 

(October  12,  1910.) 

Judges  Woolley  and  Hastings  sitting. 

Frank  M.  Jones  for  the  rule. 

Robert  G.  Houston,  contra. 

Superior  Court,  Sussex  County,  October  Term,  1910. 

Petition  for  Rule  (No.  1,  October  Term,  1910). 
to  show  cause  why  James  E.  Tull,  Alderman  of  the  town  of  Laurel, 
should  not  be  attached  for  contempt  for  certain  omissions,  neglects 
and  defaults;  the  character  of  which  appear  in  the  opinion  of 
the  court. 

Woolley,  J.,  delivering  the  opinion  of  the  court: 

We  understand  that  this  action  is  based  upon  the  statute, 
the  particular  section  of  which  (Rev.  Code  1852,  amended  to  1893, 
c.  92,  p.  697,  §  2)  reads  as  follows: 

"Sec.  2.  The  said  judges,  or  any  two  of  them,  shall  have 
full  power  and  authority  to  examine,  correct  and  punish  the  con- 
tempt, omissions,  neglects,  favors,  corruptions  and  defaults  of 
all  justices  of  the  peace,  sheriffs,  coroners,  clerks  and  other  officers 
within  this  State;  and  also  shall  award  process  for  levying  all  such 
fines,  forfeitures  and  amercements  as  shall  be  imposed,  or  recover- 
ed, in  said  court ;  and  generally  shall  minister  justice  to  all  persons, 
and  exercise  the  jurisdictions  and  powers  hereby  granted  them, 
concerning  the  premises,  according  to  law  and  equity,  as  fully 
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and  amply,  to  all  intents  and  purposes  whatsoever,  as  the  justices 
of  the  King's  Bench  and  Common  Pleas  at  Westminster,  or  the 
Chancellor  of  England,  may  or  can  do." 

We  are  of  the  opinion  that,  when  the  administration  of 
criminal  law  is  vested  in  an  officer  not  there  specifically  named, 
the  office  of  an  alderman  is  included  within  the  general  phrase 
"other  officers,"  and  therefore  this  court  has  jurisdiction  of 
this  rule. 

Prom  the  hearing  in  this  case  we  eliminate  from  this  deci- 
sion any  imputation  upon  this  respondent  of  favors  or  corrup- 
tions or  contempt  in  his  office  of  alderman.  We  are  of  opinion, 
however,  that,  under  this  proof,  he  is  guilty  of  omissions,  neglects 
and  defaults  which,  while  small  in  their  character,  go  to  a  principle 
of  liberty  and  independence  which  makes  this  case  more  im- 
portant than  the  amount  of  the  penalty  imposed  would  indicate. 

Upon  the  evidence  of  the  respondent  himself  it  appears  that 
he  failed  to  charge  these  boys  with  any  offense  under  the  pro- 
visions of  the  town  charter,  and  tried  them  for  an  offense  that  is 
not  embraced  within  the  charter.  It  then  appears  that  Valiant 
was  fined  and  imprisoned  for  an  offense  of  which  he  was  not  tried 
in  an  orderly  manner,  and  to  which  he  had  not  pleaded  guilty. 

We  think  that  when  an  officer,  be  he  justice  of  the  peace  or 
an  alderman,  is  clothed  by  the  law  with  criminal  jurisdiction,  he 
must  keep  a  record  of  his  judicial  proceedings  in  order  that  a  person 
brought  before  him  may  avail  himself  of  the  appelate  process  that 
may  be  guaranteed  by  the  law,  without  which  the  law's  guaranty  is 
of  no  avail.  The  Constitution  guarantees  the  right  of  certiorari. 
We  think  that  in  this  case,  not  through  bad  motives,  but  through 
the  omissions,  neglects  and  defaults,  the  respondent  was  in  the 
wrong  in  not  trying  the  case  in  an  orderly  way  upon  a  charge 
properly  laid,  and  in  convicting  the  boy  without  such  an  orderly 
hearing  or  without  a  plea  of  guilty;  and  that  he  was  in  error  in 
not  keeping  a  record  of  his  proceedings  so  that  the  wrong  in  his 
proceedings  could  be  corrected  by  another  tribunal,  and  therefore 
we  are  constrained  to  make  the  rule  absolute. 

This  provision  calls  for  punishment,  and  the  punishment  in 
this  case  depends  very  much  upon  the  character  of  the  offense. 
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We  are  not  inclined  to  make  the  punishment  severe  at  all,  and  we 
will  make  it  as  light  as  we  can,  consistent  with  keeping  the  pro- 
ceeding respectable;  therefore  we  impose  a  fine  of  five  dollars 
and  the  costs  of  this  proceeding. 


Molinb  Jewblry  Company  vs.  Otwbll,  Lowe  and  Tull. 
Molinb    Jewelry   Company   w.    Warrington. 

1.  Contracts — Nature  of  Obligation. 

A  M  contract"  is  an  agreement  between  two  or  more  persons,  upon  suffi- 
cient consideration,  to  do  or  not  to  do  a  particular  thing. 

2.  Contracts — Construction — Written  Contracts. 

When  an  agreement  is  reduced  to  writing,  the  whole  understanding  of 
the  parties,  in  the  absence  of  fraud,  is  embraced  within  its  terms. 

3.  Sales — Warranty  of  Quality — Return  of  Goods. 

Where  jewelry,  sent  to  a  buyer  under  the  terms  of  a  written  contract 
containing  an  undertaking  to  replace  articles  not  wearing  satisfactorily,  are 
goods  of  the  kind  and  quality  contemplated  by  the  contract,  the  buyer  has 
no  right  to  return  them,  except  under  the  warranty  of  wear,  and  having  done 
so,  he  is  liable  for  the  contract  price;  but,  if  the  goods  sent  are  different  in 
kind  and  quality  from  those  described  in  the  contract,  the  warranty  of  wear 
does  not  apply  and  the  buyer  may  return  the  goods  that  do  not  correspond 
with  the  terms  of  the  contract,  without  any  liability  for  the  agreed  price. 

4.  Sales — Remedies  of  Seller — Action  for  Price — Trial  —  Weight 
op  Evidence. 

In  an  action  by  the  seller  for  the  contract  price  of  goods,  which  the  buyer 
had  returned  on  the  ground  of  a  defect  of  quality,  the  jury,  in  determining 
the  issue  of  quality,  is  bound  by  a  preponderance  of  the  evidence. 

5.  Sales — Remedies  of  Seller— Action  for  Price—Amount  of  Recov- 
ery. 

In  an  action  by  the  seller  of  goods  sold  for  a  fixed  price  under  written 
contract,  where  the  seller  has  delivered  goods  of  the  quality  sold,  but  the 
buyer  has  not  paid  for  the  goods  delivered,  a  jury  may  find  for  the  plaintiff 
for  such  sum  as  he  finds  due  him,  with  interest  from  the  time  when  it  was  due. 

(October  11,  1910.) 

Judges  Woolley  and  Hastings,  sitting. 

Robert  G.  Houston  and  Robert  P.  Davis  for  plaintiffs. 

Robert  C.  White  for  defendants. 

Superior  Court,  Sussex  County,  October  Term,  1910. 
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Action  upon  a  Contract  for  the  Sale  and  Delivery  op 
Goods  and  Wares  (No.  22,  October  Term,  1906). 
The  facts  appear  in  the  charge  of  the  court. 

Woollby,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — In  this  case  the  plaintiffs  seek  to 
recover  from  the  defendants  the  sum  of  $216.70,  with  interest 
from  the  fourth  day  of  August,  1905,  which  they  claim  to  be  due 
and  owing  them  for  goods  and  wares  sold  and  delivered  to  the  de- 
fendants pursuant  to  a  written  contract  bearing  date  the  thirty- 
first  day  of  July,  1905.  This  writing  is  in  form  an  order  for 
jewelry,  signed  by  the  defendants,  addressed  to  the  plaintiffs  and 
countersigned  by  the  plaintiffs'  salesman,  which  in  addition  to  a 
description  of  the  kind  and  quantity  of  the  jewelry  ordered, 
contains  mutual  promises  and  undertakings  of  the  two  parties,  as 
follows: 

"Following  is  a  list  of  goods  and  terms  for  our  $216.70  orders: 
****************** 

44  On  condition  that  the  purchaser  complies  with  all  the  terms 
of  this  order  at  the  time  and  in  the  manner  stated  hereon  and 
promptly  meets  any  obligation  entered  into  with  the  Moline 
Jewelry  Co.,  uses  ordinary  diligence  in  the  sale  of  these  goods, 
will  sell  nothing  at  a  less  profit  than  is  usually  charged  on 
jewelry,  and  will  make  out  and  send  to  the  Moline  Jewelry  Co. 
by  registered  mail  at  the  end  of  every  sixty  days  a  report 
showing  the  goods  on  hand,  the  Moline  Jewelry  Co.  guaran- 
tees that  the  gross  profits  from  the  sale  of  the  goods  purchased 
herein  shall  average  33$  per  cent,  per  year  for  three  years  and  if 
the  profits  do  not  amount  to  33$  per  cent,  per  year  as  above  pro- 
vided the  Moline  Jewelry  Co.  will  buy  all  goods  remaining 
on  hand  unsold  and  pay  the  original  invoice  price  for  same. 

4 'Terms  of  Payment. — One-fourth  of  the  amount  due  in 
4'  months,  one-fourth  in  6  months,  one-fourth  in  9  months,  one- 
fourth  in  12  months  without  interest.  A  discount  of  6  per  cent, 
will  be  made  for  cash  in  15  days.  The  terms  of  credit  above  pro- 
vided will  only  be  allowed  if  acceptances  payable  to  our  order  are 
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given  within  15  days  from  date  of  invoice;    otherwise,  terms  are 
cash  30  days. 

"Warranty. — The  Moline  Jewelry  Co.  will  replace  free 
of  charge  any  article  not  wearing  satisfactorily. 

"  Exchange  Privilege. — Any  goods  contained  in  this  order  may 
be  exchanged  for  different  styles  or  patterns  or  other  articles 
purchased  in  this  order  any  time  after  compliance  with  terms  of 
settlement. 

"The  Moline  Jewelry  Co.  is  hereby  authorized  to  issue 
a  draft  on  the  purchaser  hereof  for  50  cents  worth  of  jewelry  to 
each  of  100  persons  whose  names  and  addresses  he  may  furnish 
them,  said  draft  to  be  redeemed  by  him  with  goods  furnished  free 
for  advertising  purposes  in  the  above  order. 
"Moline  Jewelry  Co.,  Moline,  Illinois. 

"Gentlemen: — On  your  approval  of  this  order  please  deliver 
to  us  at  your  earliest  convenience  f .  o.  b.  transportation  com- 
panies, either  at  distributing  point  or  at  factory  point,  the  above 
described  goods  and  no  others  on  the  terms  and  conditions  herein 
set  forth  and  no  others,  (all  of  which  I  have  read  and  found  com- 
plete and  satisfactory). 

"Date:    7-31,  1905. 
"Name  of  Customer:    Otwell,  Lowe  &  Tull.   P.  O.     Laurel, 
County:  Sussex.      State:  Delaware.      Freight  Station:    Laurel. 
Express  Office:    Laurel. 

4 '  Salesman :    Bouldin. 
"Ponn27. 

"Free  one  Floor  Case  Size  4  ft.  long  40  in.  high.  1  Large 
&  15  Smaller  Catalogues." 

The  plaintiffs  represent  that  this  order  was  secured  by  samples, 
that  the  contract  on  their  part  was  fully  executed  and  performed 
by  delivering  jewelry  to  the  defendants  that  in  quality,  grade  and 
workmanship  compared  with  the  samples  and  corresponded  in 
character  and  quantity  with  the  terms  of  the  contract,  that  the 
defendants  have  not  availed  themselves  of  the  warranty  or  ex- 
change clauses  of  the  contract,  and  have  not  executed  the  accep- 
tances or  otherwise  made  payment  for  the  goods  so  sold  and 
delivered,  as  therein  provided.    The  plaintiffs  further  represent 
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that  the  defendants  offered  to  return  to  them  the  goods,  which 
offer  they  aver  was  refused,  and  the  goods,  if  returned,  were  not 
received. 

The  defendants  resist  the  claim  of  the  plaintiffs  and  contend 
that  the  goods  were  not  purchased  by  sample,  as  none  was  shown 
to  them,  that  the  goods  they  purchased  were  enumerated  and 
described  in  the  contract,  but  the  goods  they  received  were  not 
as  represented  in  the  contract,  that  they  tarnished  and  became 
discolored  upon  contact  with  the  air  and  were  of  a  quality  different 
from  that  described  in  the  contract,  and  that  they  shipped  the 
goods  back  to  the  plaintiffs,  and  therefore  they  should  not  be  com- 
pelled to  pay  for  them. 

It  therefore  appears  from  the  evidence  submitted  to  you 
that  this  is  an  action  on  a  contract  in  which  the  plaintiffs,  averring 
full  performance  of  their  undertakings  on  their  part,  seek  to  recover 
damages  for  the  alleged  failure  of  the  defendants  to  perform  on 
their  part  their  promises  and  undertakings.  In  legal  contempla- 
tion, a  contract  is  "an  agreement  between  two  or  more  persons, 
upon  sufficient  consideration,  to  do  or  not  to  do  a  particular 
thing, "  and  when  that  agreement  is  reduced  to  writing,  as  in  this 
case,  the  whole  understanding  of  the  parties,  in  the  absence  of 
fraud,  is  embraced  within  its  terms. 

The  contract  being  thus  expressed  and  its  meaning  thus 
ascertained,  there  devolves  upon  you  simply  the  duty  to  determine 
whether  the  plaintiffs  have  performed  their  part  of  the  contract 
by  delivering  to  the  deferidants,goods  of  the  quantity  and  quality 
described  in  the  invoice,  and  whether  the  defendants  have  kept 
their  part  of  the  agreement  by  paying  for  what  they  agreed  to 
buy,  or  are  within  their  rights  when  they  returned  the  goods 
delivered  and  refused  to  pay  for  them. 

The  defendants  returned  to  the  plaintiffs  the  goods  which 
they  received  from  them,  and  daim  that  they  were  returned  be- 
cause they  were  not  as  represented  in  the  contract.  If  from  the 
evidence  you  are  of  opinion  that  the  goods  delivered  were  of  a 
kind  or  quality  contemplated  in  the  contract,  then  the  defendants 
had  no  right  to  return  them,  except  for  replacement  under  the 
warranty  against  wear,  and  the  defendants  are  liable  for  their 
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payment,  in  the  ntonner  and  for  the  amounts  indicated  in  the  con- 
tract; but  if  the  goods  delivered  were  different  in  kind  and  quality 
from  those  described  in  the  contract,  then  the  warranty  clause 
against  wear  does  not  apply,  and  the  defendants  may  return  the 
goods  that  do  not  correspond  with  the  terms  of  the  contract 
without  liability  to  pay  for  them.  These  issues  you  are  to  deter- 
mine from  the  evidence  introduced  in  this  case,  of  which  you  are 
the  sole  and  exclusive  judges  and  with  respect  to  which  the  court 
has  no  authority  to  address  you.  In  determining  these  issues, 
you  are  to  be  controlled  by  the  preponderance  of  evidence,  and 
by  reconciling  when  you  can,  the  evidence  that  you  find  conflict- 
ing, accepting  that  which  you  deem  most  worthy  of  credit  and  re- 
jecting that  which  you  consider  least  worthy  of  credit,  having 
regard  to  the  interest,  bias  or  fairness  of  the  witnesses  and  their 
opportunities  to  see  and  understand  that  to  which  they  have 
testified. 

If  you  should  find  that  the  plaintiffs  have  delivered  the  goods 
of  the  quality  and  kind  ordered,  and  otherwise  done  the  things 
undertaken  by  them  in  the  contract,  and  that  the  defendants 
have  not  kept  their  promises  by  paying  for  the  goods  so  sold 
and  received,  then  your  verdict  should  be  for  the  plaintiffs  for 
stich  sum  as  you  find  due  them,  together  with  lawful  interest 
thereon  from  the  time  it  became  due. 

If,  however,  you  find  that  the  plaintiffs  have  failed  to  keep 
their  promise  to  deliver  to  the  defendants,  goods  of  the  kind  and 
quality  described  in  the  contract,  and  for  that  reason  the  defen- 
dants returned  the  goods  to  them,  and  that  nothing  is  due  and 
owing  to  the  plaintiffs  under  the  contract,  your  verdict  should  be 
for  the  defendants. 

Verdict  for  defendants. 
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John  Eckstein  Beatty,  Assignee  of  the  Charles  Warner 
Company  vs.  EJlisha  S.  Parsons  and  Charles  H.  Lippin- 
cott,  Sheriff. 

1.  Pleading — "Special  Traverse" — Requisites. 

A  "special  traverse"  must  always  consist  of  an  inducement,  which  is 
the  affirmative  part  of  the  pleading,  and  a  negative,  which  is  called  the  absque 
hoc,  and  a  conclusion  to  the  country. 

2.  Pleading — Special  Traverse — Requisites. 

The  opposite  party  may  not  traverse  the  inducement  of  a  special  traverse. 

3.  Pleading — Special  Traverse — Replication. 

The  special  traverse  may  be  employed  in  a  plea,  as  well  as  in  a  replica- 
tion. 

4.  Pleading — Special  Traverse. 

A  plea  in  replevin,  which  defends  the  wrong  and  says  that  plaintiff  ought 
not  to  maintain  his  action,  because  the  chattels  were  in  a  stranger  and  not 
in  plaintiff,  is  a  special  traverse;  the  averment  that  the  property  was  in  a 
stranger  being  the  inducement,  and  only  argumentatively  denying  the  alle- 
gation in  the  declaration  that  the  property  was  in  plaintiff,  and  the  part 
of  the  plea  averring  that  the  property  was  not  in  plaintiff  being  the  absque  hoc, 

5.  Pleading — Special  Traverse — Absque  Hoc 

To  constitute  a  special  traverse  by  the  absque  hoc,  it  is  not  necessary 
that  the  words  "without  this"  should  be  employed,  and  it  is  the  same  if  the 
words  "and  not"  are  used. 

6.  Replevin — Pleading — Replication. 

Where,  in  replevin,  defendant  filed  a  special  traverse,  alleging  the  owner- 
ship of  the  chattels  in  a  stranger,  and  averring  that  the  property  was  not  in 
plaintiff,  a  replication,  averring  that  the  property  was  at  the  time  of  the 
taking  in  plaintiff  as  alleged  in  the  declaration,  was  proper. 

{December  17,  1910.) 

Pennewill,  C.  J.,  and  Boyce  and  Hastings,  J.  J.,  sitting. 

Edward  Glenn  Cook  and  Frank  L.  Speakman  for  plaintiff. 

Herbert  H.  Ward  for  the  defendant  Parsons. 

Walter  H.  Hayes  for  the  sheriff. 

Superior  Court,  New  Castle  County,  November  Term,  1910. 

Replevin  (No.  28,  September  Term,  1909). 

Demurrer  to  plaintiff's  replication. 

(See  also  for  trial  of  this  case,  3  Boyce — and  78  Atl.  302.) 

Pennewill,  C.  J.,  delivering  the  opinion  of  the  court: 

In  the  above-stated  cfcse  the  plaintiff  in  his  narr.  alleges 

that  the  title  to  the  property  in  question  is  in  himself. 

To  the  declaration  of  the  plaintiff,  the  defendant  filed  certain 

pleas,  one  of  which  is  as  follows: 
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"And  the  said  Elisha  S.  Parsons  comes  and  further  defends 
the  wrong  and  injury  when,  etc.,  and  says  that  the  said  plaintiff 
ought  not  to  have  and  maintain  his  action  aforesaid  against  him, 
because  he  says  that  the  property  of  the  goods  and  chattels  in 
the  declaration  of  the  said  plaintiff  mentioned,  at  the  said  time, 
etc.,  was  in  one  Harry  C.  Ramsberger  and  not  in  the  said  plaintiff 
as  by  the  declaration  aforesaid  is  supposed.  And  this  he  is  ready 
to  verify,  etc." 

To  said  plea  the  plaintiff  replied  as  follows: 

"And  the  said  plaintiff,  as  to  the  third  plea  of  the  said  de- 
fendant above  pleaded,  saith:  That  he  by  anything  in  the  said 
third  plea  alleged  from  having  and  maintaining  his  action  as  afore- 
said to  be  precluded  ought  not,  because  he  says  that  the  property 
of  the  goods  and  chattels  in  his  declaration  at  the  time  of  taking 
the  said  goods  and  chattels,  was  in  him,  the  said  plaintiff,  as  he, 
by  his  declaration  aforesaid  thereof,  hath  alleged,  and  this  he  prays 
ma  y  be  inquired  of  by  the  country. " 

To  this  replication  the  defendant  demurred,  stating  and  show- 
ing "the  following  cause  of  demurrer,  that  is  to  say,  that  said 
replication  neither  traverses,  confesses  or  avoids,  nor  otherwise 
answers  the  plea  of  said  defendant  of  property  of  the  goods  and 
chattels  in  the  declaration  of  the  said  plaintiff  mentioned,  in  one 
Harry  C.  Ramsberger. " 

The  question  raised  by  the  demurrer,  therefore,  is  the  suffi- 
ciency of  the  plaintiff's  replication. 

In  Volume  2  of  Harris9  Modern  Entries,  97,  is  found  the  follow- 
ing form  of  a  plea  of  property  in  a  stranger,  in  an  action  of  replevin : 

"Because  he  saith  that  the  property  of  the  aforesaid  three 
cows  in  the  declaration  aforesaid  specified,  at  the  said  time,  when, 
etc.,  was  in  one  C.  D.  and  not  in  the  said  P.  as  by  the  declaration 
aforesaid  is  supposed;   and  this,"  etc. 

In  a  note  following  said  plea,  and  also  a  plea  of  property 
in  the  defendant,  it  is  said: 

"Although  the  last  two  pleas  are  usually  pleaded  together, 
the  issue  on  them  both  is  one  and  the  same,  the  only  question 
being  whether  the  goods  are  the  property  of  the  plaintiff,  since 
if  they  afe  not,  he  can  have  no  right  to  disturb  the  possession 
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of  the  defendant.  These  pleas  are  special  traverses.  1  Williams* 
Saunders,  22,  note  2.  In  this  case  the  fact  alleged  in  the  declara- 
tion, that  the  goods  are  those  of  the  plaintiff,  is  'a  material  fact 
which  will  decide  the  cause  one  way  or  the  other,'  and  is  therefore 
well  traversed.  *  *  *  The  issue  is  therefore  to  be  joined  on 
the  traverse  of  the  plaintiff's  property,  and  the  only  proper  repli- 
cation in  both  cases  is,  that  given  hereafter  under  the  title  'Repli- 
cation,' which  was  put  in  by  the  late  John  Thompson  Mason, 
Esq.,  in  Glasgow  v.  Dorsey,  the  record  of  which  case  is  in  2  Harris9 
Entries,  246,  etc.  See  to  the  same  effect  Cullum  v.  Bevans,  6 
Harr.  &  /.  (Md.)  472.  Mr.  Harris  has  given,  on  page  471,  a  form 
of  replication  irreconcilable  to  the  rules  of  pleading,  being  a  tra- 
verse of  the  inducement  of  the  special  traverse,  that  the  goods 
are  the  property  of  the  defendant,  and  a  reiteration  of  the  allega- 
tion that  they  are,  that  of  the  plaintiff;  but  the  inducement  can- 
not be  traversed,  and  the  onus  probandi  by  that  means  changed, 
for  such  is  its  effect.  The  issue  even  then  is  on  the  affirmative 
of  the  reiterated  allegation,  and  the  negative  of  the  original 
traverse.  The  form  in  Harris  is  also  bad  for  duplicity,  since  it 
presents  two  issues,  viz.:  Whether  the  goods  are  those  of  the 
plaintiff,  or  whether  they  are  those  of  the  defendant.  There 
seems  to  be  no  sound  reason  why  the  inducement  should  not  be 
dismissed  from  practice,  and  the  same  issue  attained  in  a  shorter 
mode  by  a  common  traverse  of  the  fact  of  the  plaintiff's  property. " 
The  foregoing  note  is  by  Hugh  Davey  Evans,  Esq.,  who  newly 
arranged  the  compilation  of  Harris*  Entries,  making  additions 
and  improvements  thereto. 

In  Volume  2  of  Harris '  Entries,  239,  is  found  the  replication 
which  is  stated  in  said  note  to  be  the  only  proper  replication  in 
an  action  of  replevin  to  a  plea  of  property  in  defendant  or  prop- 
erty in  a  stranger,  and  it  is  in  the  following  language: 

"And  the  said  plaintiff,  by  his  attorney  aforesaid,  as  to  the 
second  plea  of  the  said  defendant,  saith  that  he,  by  anything  in 
the  said  second  plea  alleged,  from  having  and  maintaining  his 
action  aforesaid  to  be  precluded  ought  not,  because  he  saith  that 
the  property  of  the  said  negro  slaves  called  James  and  Harry 
(or  the  goods  and  chattels  aforesaid),  at  the  tpne  of  the  taking  the 


25DcL]  B BATTY,  AsSIGNBB,   VS.   PARSONS     ET  AL.  137 

Opinion. 


said  negroes  (or  goods  and  chattels),  was  in  him,  the  said  plamtiff, 
as  he  by  his  declaration  aforesaid  thereof  hath  alleged,  and  this 
he  prays  may  be  inquired  of  by  the  country. " 

It  will  be  noted  that  the  plea  filed  in  the  present  case  is  prac- 
tically identical  with  the  one  above  quoted  from  Harris'  Entries, 
and  that  the  replication  filed  here  is  similar  to  that  which  is  ap- 
proved in  Harris9  Entries,  and  declared  in  the  said  note  to  be  the 
only  proper  replication  to  such  a  plea.  The  contention  of  the 
defendant  is  that  the  plaintiff  should  have  traversed  the  plea 
not  in  the  common  form,  but  by  a  special  traverse. 

Mr.  Stephen  in  his  work  on  Pleading  (Tyler's  Edition  1871) 
184,  188,  189,  197,  199,  says:  "The  affirmative  part  of  a  special 
traverse  is  called  its  inducement;  the  negative  is  called  the 
absque  hoc.  *  *  *  The  different  parts  and  properties  here 
noticed  are  all  essential  to  a  special  traverse,  which  must  always 
consist  of  an  inducement,  a  denial  and  a  verification.     *    *     * 

"The  general  design  of  a  special  traverse,  as  distinguished 
from  a  common  one,  is  to  explain  or  qualify  the  denial,  instead  of 
putting  it  in  the  direct  and  absolute  form.     *     *     * 

"Again  it  is  a  rule  with  respect  to  special  traverse  that  the 
opposite  party  has  no  right  to  traverse  the  inducement,  or  *  *  * 
that  there  must  be  no  traverse  upon  a  traverse.     *    *     * 

"As  the  inducement  of  a  special  traverse,  when  the  denial 
under  the  absque  hoc  is  sufficient,  can  neither  be  traversed,  nor 
confessed  and  avoided,  it  follows  that  there  is  in  that  case  no 
manner  of  pleading  to  the  inducement. 

"The  only  way,  therefore,  of  answering  a  good  special 
traverse,  is  to  plead  to  the  absque  hoc  which  is  done  by  tendering 
issue  on  such  denial,"  *  *  *  that  is  "to  tender  issue  upon 
it,  with  a  repetition  of  the  allegation  traversed." 

We  assume  that  the  correctness  of  these  general  principles 
will  not  be  disputed,  and  will  endeavor  to  apply  them  to  the 
present  case. 

The  special  traverse  may  be  employed  in  a  plea  as  well  as  in 
a  replication,  and  that  is  exactly  what  we  think  the  defendant  has 
done  in  this  case.  That  which  he  insists  the  plaintiff  should  have 
done  in  his  replication  he  has  done  in  his  plea.    It  is  averred  in 
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such  plea  that  the  property  was  in  a  stranger,  and  that  part  of  a 
special  traverse  is  called  the  inducement,  and  only  indirectly,  or 
argumentatively ,  denies  the  allegation  in  the  declaration  that  the 
property  was  in  the  plaintiff.  The  plea  also  avers  that  the  prop- 
erty was  not  in  the  plaintiff,  and  that  part  of  the  special  traverse 
is  called  the  absque  hoc.  It  is  a  direct  denial  that  the  property  was 
in  the  plaintiff,  which  is  the  only  thing  that  could  be  traversed 
by  the  plea. 

To  constitute  a  special  traverse  by  the  absque  hoc  it  is  not  neces- 
sary that  the  words  "without  this"  should  be  employed.  It  is 
the  same  if  the  words  "and  not"  are  used.  The  defendant's 
plea  being  a  special  traverse,  and  by  the  absque  hoc,  what  should 
the  plaintiff  in  his  replication  do?  That  is  the  question  we  have 
to  decide.  Certainly  he  should  not,  and  could  not,  traverse  the 
inducement  of  the  plea,  which  is  that  the  property  was  in  a  stranger, 
to  wit,  one  Harry  C.  Ramsberger.  He  was  compelled  to  take  issue 
on  the  denial  in  the  plea  that  the  property  was  in  the  plaintiff. 
That  is  what  the  plaintiff  has  done  in  his  replication,  following 
exactly  the  form  set  out  in  Harris9  Entries,  and  above  quoted. 

We  are  of  the  opinion  that  the  replication  is  good  and  suffi- 
cient in  law,  and  think  no  authority  can  be  found  to  the  contrary. 

The  case  of  Mcllvaine's  Adirir.  v.  Holland  &  Records,  5  Harr. 
226,  and  2  Woolley's  Del  Prac.  §§  1547  and  1548,  are  cited  by  the 
defendant  as  authorities  to  sustain  his  contention.  The  sections 
referred  to  in  Woottey  are  based  upon  the  case  in  5  Harr.  236, 
and  we  think  that  case  when  carefully  read  and  considered  will 
be  found  to  be  in  perfect  harmony  with  our  conclusion. 

Evidently  the  mistake  in  regard  to  the  5  Harr.  case  has  arisen 
from  a  misconception  of  the  language  used  in  the  argument  of 
Mr.  Houston,  one  of  the  counsel  in  the  case.  We  quote  the  lan- 
guage: 

"The  plea  of  property  is  *  actio  non  because  he  saith  that  the 
property  of  the  said  goods  was  in  William  Holland.'  What  is 
the  issue  on  the  plea?  The  averment  of  property  in  William 
Holland  was  mere  inducement — the  traverse  is  on  the  absque  hoc, 
that  the  property  is  in  Mcllvaine.  The  narr.  necessarily 
alleges  property  in  the  plaintiff,  and  he  must  prove  it  or  he  fails; 
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this  is  the  matter  traversed  by  the  plea  of  property.  Otherwise, 
property  in  a  stranger  could  be  no  defense.  Possession  is  not 
sufficient  to  maintain  replevin.  Plaintiff  must  have  the  property. 
The  plaintiff's  allegation  of  property  in  himself,  which  is  contained 
in  the  narr.  must  contain  in  his  replication  a  traverse  of  the 
defendant's  plea  by  the  absque  hoc;  for  the  mere  affirmation  of  prop- 
erty in  the  defendant,  or  in  a  stranger,  which  is  made  by  the  plea, 
though  it  presents  two  inconsistent  affirmatives,  makes  no  issue. 
The  allegation  of  property  in  the  defendant  is  but  inducement  to  the 
traverse,  which  denies  the  plaintiff's  property;  and,  the  issue* 
being  on  that  traverse,  the  plaintiff  is  bound  to  prove  his  prop- 
erty." 

It  must  be  admitted  that  Mr.  Houston's  language,  as  reported, 
is  liable  to  mislead,  and  unless  the  reader  is  very  careful  he  will 
naturally  conclude  that  the  replication  must  contain  a  traverse 
by  the  absque  hoc  of  the  defendant's  plea.  But  Mr.  Houston's 
language  need  not  be  so  construed,  and  certainly  such  was  not  what 
was  meant.  He  said:  "The  plaintiff's  allegation  of  property  in 
himself,  which  is  contained  in  the  narr.  must  contain  in 
his  replication  a  traverse  of  the  defendant's  plea  by  the  absque 
hoc. "  And  the  meaning  is,  not  that  the  replication  must  contain 
a  traverse  by  the  absque  hoc,  but  that  it  must  contain  a  traverse 
of  (or  take  issue  on)  the  defendant's  plea,  which  was  by  the  absque 
hoc.  It  was  the  plea,  and  not  the  replication,  that  was  a  special 
traverse  by  the  absque  hoc. 

As  we  have  said,  one  might  very  naturally  be  misled  by  this 
case  unless  he  considered  the  language  quoted  very  carefully,  or 
even  though  he  considered  with  some  care  only  the  words  that 
refer  to  the  replication,  but  when  those  words  are  considered  in 
connection  with  the  context,  and  the  whole  argument,  their  mean- 
ing is  clear. 

The  demurrer  is  overruled. 
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State  vs.  Reese  Roberts. 

1.  Grand  Jury — Motion  for  Leave  to  Show  That  Indictment  was 
Found  on  Illegal  Testimony— Constitutional  Provisions. 

Const,  art.  1,  §  7,  giving  to  accused  the  right  to  be  heard  by  himself  and 
his  counsel,  and  to  meet  the  witnesses  face  to  face,  does  not  justify  the  court 
to  grant  a  motion  to  permit  accused  to  show  that  the  indictment  against 
him  was  found  by  the  grand  jury  on  illegal  testimony,  where  the  affidavit 
in  support  of  the  motion  is  based  on  belief,  without  averring  any  corruption 
on  the  part  of  the  grand  jury. 

2.  Jury — Qualifications — Examination. 

Under  the  statute  declaring  what  questions  may  be  put  to  a  juror  on 
his  voir  dire  in  a  capital  case,  a  question  as  to  whether  the  juror  has  any 
'objection  to  returning  a  verdict  of  guilty  on  circumstantial  evidence,  where 
the  punishment  is  death,  is  properly  excluded. 

3.  Criminal  Law — Defense — "Alibi." 

The  defense  of  "alibi"  means  that  accused  was  not  at  the  scene  of  the 
crime  at  the  time  of  its  commission,  but  was  at  that  time  elsewhere. 

4.  Homicide — "Felonious  Homicide." 

"Felonious  homicide"  is  either  murder  in  the  first  or  second  degrees  or 
manslaughter. 

5.  Homicide — Elements — "  Malice.  " 

"Malice,"  as  an  essential  ingredient  of  murder  in  the  first  and  second 
degrees,  is  not  restricted  to  spite  or  malevolence  toward  the  person  killed, 
but  includes  that  general  malignity  and  reckless  disregard  of  human  life 
which  proceed  from  a  heart  void  of  a  just  sense  of  social  duty  and  fatally 
bent  on  mischief. 

6.  Homicide — Malice — Burden  of  Proof. 

Where  a  killing  is  done  deliberately,  or  without  adequate  cause,  the  law 
presumes  that  it  was  done  with  malice;  and  the  burden  is  on  accused  to  show 
that  the  act  was  not  so  done. 

7.  Homicide — "Murder  of  the  First  Degree." 

"Murder  of  the  first  degree,"  is  the  killing  with  express  malice  afore- 
thought, or  in  perpetrating  or  attempting  to  perpetrate  a  crime  punishable 
with  death. 

8.  Homicide — Murder  in  the  First  Degree — "Express  Malice  Afore- 


thought." 


"Express  malice  aforethought,"  essential  to  murder  in  the  first  degree, 
occurs  where  one  person  kills  another  with  a  sedate,  deliberate  mind  and 
formed  design;   and  the  length  of  time  that  the  design  existed  is  immateriaL 

9.  Homicide — Murder  of  the  First  Degree — Express  Malice  Afore- 
thought— Evidence. 

Express  malice  aforethought  essential  to  constitute  murder  of  the  first 
degree,  may  be  proved  by  any  circumstances  evincing  a  sedate,  deliberate 
mind  and  formed  design  to  kill,  and  may  be  shown  from  the  circumstances 
attending  the  act,  such  as  the  deliberate  selection  and  use  of  a  deadly  weapon. 

10.  Homicide — "Murder  of  the  Second  Degree." 

"Murder  of  the  second  degree"  is  the  killing  with  implied  malice,  in- 
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ferred  from  the  facts  proved,  where  there  is  no  deliberate  mind  or  formed 
design  to  take  life,  but  where  the  killing  is  done  without  justification  or  excuse, 
and  without  provocation  sufficient  to  reduce  the  offense  to  manslaughter. 

11.  Homicide — Murder  of  the  Second  Degree — Malice. 

Malice,  essential  to  murder  of  the  second  degree,  is  implied  by  law  from 
every  unlawful  and  cruel  act  committed  by  one  person  against  another, 
so  that,  where  the  killing  is  done  with  a  deadly  weapon  likely  to  produce 
death,  it  is  presumed  to  have  been  done  maliciously. 

12.  Homicide — "  Manslaughter.  " 

"Manslaughter"  occurs  where  one  person  unlawfully  kills  another  with- 
out malice,  as  where  one  in  a  sudden  affray,  in  the  heat  of  blood,  or  in  a  trans- 
port of  passion,  inflicts  a  mortal  wound,  without  time  for  reflection  or  for  the 
passions  to  cool. 

13.  Criminal  Law — Evidence — Circumstantial  Evidence. 
Circumstantial  evidence  is  receivable  in  criminal  cases. 

14.  Criminal  Law — "Circumstantial  Evidence." 

"Circumstantial  evidence"  is  where,  some  facts  being  proved,  another 
fact  follows  as  a  natural  conclusion  from  the  facts  actually  proved,  and  it  is 
the  inference  of  a  fact  from  other  facts  proved,  and  the  fact  thus  inferred 
and  assented  to  by  the  mind  is  taken  for  granted  until  the  contrary  is  proved ; 
but,  to  justify  a  conviction  on  circumstantial  evidence,  the  evidence  must  be 
satisfactory,  and  of  such  significance  and  force  as  to  produce  conviction  in 
the  minds  of  the  jury  of  the  guilt  of  accused  beyond  a  reasonable  doubt. 

15.  Criminal  Law — Trial — Question  for  Jury. 

Where  the  evidence  is  conflicting,  the  jury  must  reconcile  it,  if  they  can; 
and,  if  they  cannot,  they  must  accept  the  part  of  it  which  they  deem  worthy 
of  credit. 

16.  Criminal  Law — Trial — Statement  op  Accused — Credibility. 

The  jury,  in  determining  the  credit  to  be  given  to  a  statement  in  writing 
made  by  accused,  must  consider  the  whole  statement;  but  they  may 
reject  such  parts  of  it  as  are  contradictory  to  other  parts,  or  in  conflict  with 
facts  otherwise  proved,  and  they  may  believe  the  part  which  charges  accused, 
and  reject  that  which  is  in  his  favor. 

17.  Criminal  Law — Presumption  of  Innocence. 

Accused  is  presumed  to  be  innocent  until  his  guilt  is  proved  beyond  a 
reasonable  doubt;  and  the  state,  to  justify  a  conviction,  must  prove  beyond 
such  a  doubt  every  material  element  of  the  crime. 

18.  Criminal  Law — "Reasonable  Doubt." 

Proof  beyond  a  reasonable  doubt  does  not  mean  that  the  guilt  of  ac- 
cused must  be  established  with  the  absolute  certainty  of  a  mathematical 
demonstration,  and  it  is  sufficient  that  any  disputed  fact  is  established  by 
that  amount  of  competent  evidence  which  will  satisfy  a  fair  and  unprejudiced 
mind  beyond  a  reasonable  doubt;  and  the  term  does  not  mean  a  vague, 
speculative,  or  whimsical  doubt,  or  a  mere  possible  doubt,  but  a  substantial 
doubt. 

19.  HoMicroB — Murder  of  the  First  Degree — Evidence. 
Evidence  held  to  justify  a  conviction  of  murder  of  the  first  degree. 
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20.  Criminal  Law— Evidence — Admissibility. 

Where,  on  a  trial  for  murder,  there  was  evidence  that  money  of  decedent 
was  missing,  and  that  a  combination  lock  of  the  safe  in  the  store  on  the  first 
floor  of  the  residence  of  accused  had  been  knocked  off,  evidence,  in  rebuttal  to 
the  testimony  of  accused,  that  for  several  days  prior  to  the  murder  he  had  not 
been  working  and  had  no  money,  and  that  following  the  murder  he  exhibited 
a  roll  of  bank  notes,  was  properly  received. 

21.  Constitutional  Law — Dub  Process  of  Law — Criminal  Prosecu- 
tions. 

The  failure  of  a  coroner  to  hold  an  inquest  over  the  body  of  decedent 
at  the  request  of  the  Attorney  General  does  not  deprive  accused  of  the  rights 
granted  by  Const,  art.  1,  §  7,  giving  to  accused  the  right  to  be  informed  of 
the  nature  and  the  cause  of  the  accusation  against  him  and  to  have  compul- 
sory process  for  witnesses  in  his  favor. 

(October  3,  1910.) 

Pbnnewill,  C.  J.,  and  Boyce  and  Conrad,  J.  J.,    sitting. 
Andrew  C.  Gray,  Attorney  General,  and  Josiah  0.  Wolcott, 
Deputy  Attorney  General,  for  the  state. 

/.  Frank  Ball  for  the  prisoner. 

At  a  Court  of  Oyer  and  Terminerinand  for  New  Castle  County, 
on  October  third,  1910,  the  prisoner  having  been  indicted  upon  two 
indictments  for  the  murder  of  Ann  M.  Casey  and  Robert  Casey, 
Jr.,  respectively,  pleas  of  not  guilty  were  entered,  and  on  motion 
of  his  counsel,  leave  was  granted  the  prisoner  to  withdraw  his 
pleas,  in  order  to  make  the  motions  as  set  out  in  the  following 
opinion  of  the  court. 

Verdict  of  guilty,  and  writ  of  error  sued  out  of  Supreme 
Court  by  defendant. 

(See  report  of  case  in  Supreme  Court,  post  385.) 

Pbnnewill,  C.  J.,  delivering  the  opinion  of  the  court: 

The  court  have  carefully  considered  these  motions,  having 
given  them  considerable  thought  since  the  argument,  and  we  are 
now  prepared  to  render  our  decision.  The  motions,  as  we  under- 
stand them,  are  that  Reese  Roberts,  who  has  been  indicted  at 
the  present  term  of  this  court,  for  the  murder  of  Ann  »M.  Casey 
and  Robert  Casey,  Jr.,  of  Brandywine  Hundred,  shall  be  per- 
mitted to  offer  testimony  to  show  that  the  indictments  against 
him  were  found  upon  illegal  and  improper  testimony. 

In  support  of  these  motions,  affidavits  have  been  filed  which 
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aver  "that  the  grand  jury  which  found  each  of  said  indictments 
received  incompetent,  illegal,  irrelevant,  hearsay  and  secondary 
evidence  in  order  to  receive  any  testimony  which  would  authorize 
them  to  return  said  indictments  into  this  court;  and  that,  with- 
out said  illegal,  incompetent,  irrelevant,  hearsay  and  secondary 
evidence,  there  was  no  testimony  introduced  whatever  before 
said  grand  jury  which  proved  or  tended  to  prove  in  any  manner 
the  charge  set  out  in  said  indictments. " 

The  defendant  further  avers  in  each  of  his  affidavits  that  it 
is  made  in  good  faith  and  that  he  believes  that  the  only  testimony 
before  the  grand  jury  was  hearsay  testimony  alone. 

Upon  each  of  said  affidavits  he  prays  for  an  order  to  examine 
witnesses  to  substantiate  his  statements  and  that  each  of  said 
indictments  shall  be  quashed  and  set  aside. 

It  will  be  noted  that  there  is  no  affidavit  filed  by  any  one 
who  knows  or  professes  to  know  the  fact  that  the  indictments 
were  found  upon  said  testimony;  and  it  will  be  further  observed 
that  there  is  no  averment  in  either  of  these  affidavits  of  any  fraud 
or  corruption  on  the  part  of  the  grand  jury. 

But  one  authority  has  been  cited  in  support  of  the  prisoner's 
application  and  that  is  the  case  of  Royce  v.  Territory  of  Oklahoma, 
5  Okl.  61, 47  Pac.  1083.  And  while  that  case  does  seem  to  support 
the  contention  made  by  counsel  for  the  defendant,  yet  upon  a 
careful  reading  it  will  be  found  that  the  decision  in  that  case  was 
based  very  largely  upon  a  statute  of  the  territory  of  Oklahoma; 
and  we  have  not  been  informed  that  there  is  any  similar  statute 
in  any  other  state,  and  certainly  there  is  no  such  statute  in  this 
state.  It  is  true  we  have  in  this  state  the  following  constitutional 
provision:  "In  all  criminal  prosecutions,  the  accused  hath  a 
right  to  be  heard  by  himself  and  his  counsel,  to  be  plainly  and  fully 
informed  of  the  nature  and  cause  of  the  accusation  against  him, 
to  meet  the  witnesses  in  their  examination  face  to  face,  to  have 
compulsory  process  in  due  time,  on  application  by  himself,  his 
friends  or  counsel,  for  obtaining  witnesses  in  his  favor,  and  a  speedy 
and  public  trial  by  an  impartial  jury;  he  shall  not  be  compelled 
to  give  evidence  against  himself,  nor  shall  he  be  deprived  of  life, 
liberty  or  property,  unless  by  the  judgment  of  his  peers  or  by  the 
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law  of  the  land."  (Const.  Del.  art.  1,  §  7.)  But  we  think  there 
is  nothing  in  this  provision  of  the  Constitution  which  would  justify 
this  court  in  granting  the  application  made  by  the  prisoner.  ;We 
think  that  there  cannot  be  found  in  any  state,  perhaps,  where 
the  rules  of  the  common  law  govern,  any  case  which  would  justify 
the  court  in  granting  this  application;  and  we  do  not  think  upon 
the  authority  of  the  Oklahoma  case  alone  that  we  should  reverse 
what  has  been,  as  far  as  we  know,  the  universally  recognized 
doctrine  or  rule,  for  many,  many  years  in  this  state  in  regard  to 
indictments  and  the  evidence  upon  which  the  grand  jury  find 
them;  there  being  no  allegations  or  averments  of  fraud  or  cor- 
ruption on  the  part  of  the  grand  jury. 
The  motions  are  refused. 

On  October  10,  1910,  the  prisoner,  a  colored  man,  was  placed 
on  trial  for  the  murder  of  Robert  Casey,  Jr.,  on  the  nineteenth  of 
August,  1910,  in  Brandywine  hundred,  New  Castle  county. 

The  contention  of  the  state  was  that  the  prisoner,  on  the 
night  of  August  nineteenth,  went  to  the  home  of  Robert  Casey,  Jr., 
on  the  Philadelphia  pike,  near  Claymont,  and  by  striking  and 
beating  him,  while  in  bed,  with  a  club  broken  from  a  wild  cheny 
tree  standing  upon  the  bank  of  the  Delaware  river,  killed  and 
murdered  the  said  deceased  with  express  malice  aforethought; 
and  that  the  prisoner  was  therefore  guilty  of  murder  of  the  first 
degree. 

The  evidence  of  the  state  was  wholly  circumstantial.  It 
was  substantially  as  follows: 

Robert  Casey,  Jr.,  was  last  seen  alive  about  six  o'clock  on  the 
evening  of  August  nineteenth,  1910.  Thenextnorning,  about  half- 
past  six  o'clock  two  drivers  of  a  bakery  wagon  stopped  at  Casey's 
store  and  dwelling  to  deliver  bread.  Not  finding  Casey  and  his  wife 
up,  they  called  "Uncle  Bob"  about  a  dozen  times  and  also  made 
noises  by  dropping  boxes  upon  the  front  porch  floor  in  order  to 
arouse  them.  Not  succeeding  in  doing  so,  one  of  them  then 
entered  the  house  through  a  rear  side  window,  the  shutter  of 
which  was  slightly  ajar,  and  proceeding  to  the  second  story,  dis- 
covered both  Robert  Casey,  Jr.,  and  his  wife,  Ann  Casey,  lying 
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dead  in  bed  in  a  room  at  the  front  part  of  the  house  facing  the 
Philadelphia  pike.    The  left  side  of  each  of  their  faces  was  bruised, 
their  skulls  were  crushed  in  over  the  temple,  as  if  they  had  been 
struck  by  some  blunt  instrument,  and  blood  had  oozed  from  their 
noses,  ears  and  mouths.    Leaning  against  a  screen,  which  was  lean- 
ing against  the  window  of  the  same  bedroom,  was  found  a  club, 
about  three  feet  long,  evidently  broken  or  twisted  from  a  wild 
cherry  tree.    The  club  was  about  an  inch  and  three-quarters 
thick  at   the  larger  end  and  one  inch  thick  at  the  small  end.    It 
had  blood  spots  upon  it.    The  physician  who  made  the  autopsy 
testified  that  death  was  caused  by  the  above-described  wounds 
and  that  the  same  were  evidently  produced  by  the  said  club  or 
some  similar  instrument.    A  ladder  Was  found  lying  upon  the 
ground  not  far  from  the  house.    It  was  long  enough  to  reach 
the  roof  of  the  front  porch.    Upon  this  roof  the  Window  of  the 
bedroom,  where  the  two  bodies  were  found,  opened.   This  porch, 
as  well  as  the  rear  shed,  had  a  tin  roof.    Tracks  of  dust  and  scratch- 
es were  found  upon  the  former  roof  and  tracks  of  dust  also  upon 
the  latter.    Crushed  egg  shells  were  found  upon  the  chair  near 
the  window,  the  shutter  of  which  was  ajar  on  the  first  floor.    Egg 
stains  were  upon  the  sill  of  the  same  window,  and  also  upon  the 
cellar  door  beneath  it  on  the  outside,  where  they  had  evidently 
been  tracked.    There  were  no  other  tracks  around  the  house. 
The  combination  lock  of  the  safe,  in  the  store  on  the  first  floor, 
had  been  knocked  off.    A  hatchet  and  shutter  bolt  were  found 
near  the  safe.    A  quantity  of  pennies  and  dimes  contained  in 
separate  spool  boxes  were  found  concealed  behind  certain  ledgers 
in  the  safe  which  seemed  not  to  have  been  disturbed.    Detective 
Gillis  the  morning  after  the  murder  found  on  the  floor  of  the  safe, 
in  plain  view,  a  red  leather  wallet  containing  silver  coins  of  var- 
ious denominations  from  fifty  cents  down  amounting  in  all  to 
about  thirty-eight  dollars  and  ten  cents,  also  some  old  and  foreign 
coins  in  the  same  wallet.    A  black  leather  wallet  which  the  de- 
ceased was  familiarly  known  to  have  kept  in  the  safe,  and  in  which 
he  kept  his  money  before  depositing  in  bank,  was  missing. 

There  was  also  found  in  the  bedroom,  where  the  bodies  of  the 
Caseys  were  discovered,  two  or  three  dollars  in  the  pockets  of  the 

it 
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trousers  of  Robert  Casey,  Jr.,  said  trousers  being  hung  across  the 
back  of  a  chair;  also  three  watches  and  brooches  were  found  in 
same  room. 

Three  witnesses  testified  that  between  five  and  six  o'clock  on 
the  night  of  the  murder  they  saw  the  prisoner  walking  on  Darley 
road  just  west  of  the  Philadelphia  pike,  being  3,200  feet  south  of 
the  Casey  home.  Two  other  witnesses,  being  the  conductor  and 
motorman,  respectively,  of  a  Darby  trolley  car,  testified  that 
they  saw  the  prisoner  get  on  their  car  at  Eighth  and  Market  streets, 
Wilmington,  between  8 :38  and  8 :40  of  the  same  night,  and  that 
he  got  off  the  car  between  9:15  and  9:20  at  Myrtle  avenue,  just 
opposite  the  Darley  road  where  the  three  witnesses  located  hi™ 
earlier  in  the  evening ;  Myrtle  avenue  being  a  road  leading  from 
the  Philadelphia  pike  to  the  Delaware  river.  Mrs.  Baldwin, 
another  witness,  saw  the  prisoner  at  10 :55  the  same  night  east  of 
the  railroad  station  at  Claymont,  about  three-quarters  of  a  mile 
from  the  Casey  home,  where  he  stopped  at  the  window  of  her 
residence,  saying  that  he  had  gotten  off  the  train  at  the  wrong 
station  and  asking  if  she  could  direct  him  to  a  place  where  he  could 
stay  all  night.  She  could  not  give  him  the  information,  and  he 
left.  She  positively  identified  the  prisoner  as  the  man  she  saw, 
stating  that  an  electric  light  was  shining  from  the  ceiling  of  the 
room  down  into  his  face  as  he  stood  outside  near  the  window, 
which  was  up  and  had  a  screen  in  it,  and  that  it  was  a  bright  moon- 
light night. 

On  August  twenty-fifth,  the  wild  cherry  tree,  from  which  the 
club  was  taken  with  which  the  murder  was  supposed  to  have  been 
committed,  was  found  on  the  bank  of  the  Delaware  river,  2,500  feet 
southeast  of  the  Casey  home.  The  butt  of  the  cherry  tree  from 
which  the  club  was  taken  was  offered  in  evidence,  as  well  as  the 
piece  broken  from  the  small  end  of  the  club.  Both  fitted  to  a 
nicety  the  respective  ends  of  the  club  from  which  they  had  been 
detached.  A  long  bark-covered  splinter  left  on  the  butt  fitted 
exactly  into  a  corresponding  splintered  place  on  the  large  end  of 
the  club. 

On  the  same  day  certain  tracks  were  discovered  leading  from 
Myrtle  avenue  in  an  easterly  direction  along  the  Delaware  river, 
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first  across  a  corn  field  to  a  grass  field,  where  they  disappeared, 
then  continuing  across  a  plowed  field  made  ready  for  sowing  grass, 
then  continuing  across  another  corn  field  to  a  point  within 
four  to  six  feet  of  the  wild  cherry  tree,  at  which  point,  owing  to 
the  ground  being  packed,  the  tracks  were  not  visible.  About  the 
same  distance  from  the  wild  cherry  tree  the  tracks  again  started  in 
a  northwesterly  direction  through  the  same  corn  field,  and  upon 
reaching  the  northwesterly  side  thereof,  turned  in  a  southwesterly 
direction  and  ended  at  the  corner  of  the  corn  field.  The  last 
track  seen  at  that  point  pointed  in  the  direction  of  the  Casey  home. 
Prom  this  point  a  cart  track  ran  in  a  northwesterly  direction  to 
the  fence,  separating  an  adjoining  grass  field  from  the  right  of 
way  of  the  Philadelphia,  Baltimore  &  Washington  Railroad.  On 
this  fence  about  opposite  the  cart  track  were  muddy  prints.  This 
was  1,600  feet  from  the  Casey  home,  to  which  point  the  ground 
was  grass  sod.  Similar  tracks  were  observed  starting  near  the 
place  where  they  disappeared  at  the  northwest  corner  of  the  corn 
field  and  proceeding  toward  the  Delaware  river,  south  of  the 
first-mentioned  tracks,  but  nearly  parallel  with  the  same,  back  to 
the  wild  cherry  tree,  thence  from  the  wild  cherry  tree,  parallel 
with  the  Delaware  river,  back  to  Myrtle  avenue,  appearing  where- 
ever  the  tracks  in  the  opposite  direction  appeared.  In  some 
places  these  tracks  overlapped  those  going  in  the  opposite  direction. 
Between  the  grass  field  and  the  plowed  field  above  referred  to, 
there  was  a  branch  or  run  emptying  into  the  Delaware  river. 
A  short  distance  east  of  this,  on  the  bank  of  the  river,  there  was  a 
board  sign,  and  near  the  latter  point  were  two  deep  impressions 
of  footprints  as  if  some  one  had  jumped  from  the  plowed  field 
along  the  river  down  on  the  sand  of  the  river  shore.  The  sand 
had  partly  filled  these  tracks  and  their  characteristics  could  not 
be  determined.  The  ground,  especially  in  the  corn  field  where 
the  wild  cherry  tree  stood,  had  been  recently  cultivated  in  the 
direction  in  which  the  tracks  were  made,  toward  the  northwest. 
At  the  time  the  tracks  were  made,  the  ground,  being  a  clay  loam, 
had  been  rendered  by  recent  rain  somewhat  of  the  consistency  of 
putty,  so  that  the  footprints  were  clearly  molded  in  the  earth,  and 
the  ground  subsequently  drying  out  (there  being  no  rain  between 


148 Court  op  Oyer  and  Terminer — 1910.        [2Boyoe 

Facts. 

the  time  of  the  murder  and  the  discovery  of  the  tracks)  had  left 
the  tracks  clearly  outlined. 

As  one  witness  put  it,  they  were  similar  to  butter  prints. 
Said  tracks  disclosed  the  following  characteristics:  The  tracks 
made  by  both  the  right  and  the  left  shoe  each  showed  in  the 
bottom  of  the  same  the  print  of  a  half  sole,  as  well  as  the  print 
of  the  nails  across  the  lower  part  of  the  half  sole,  and  on  the 
right  side  of  the  right  track,  at  the  corner  of  the  impression  of 
the  half  sole  about  the  center  of  the  track,  there  was  the  imprint 
of  a  group  of  three  nail  heads  which  were  more  prominent  than 
the  others.  There  was  also  shown  an  impression  of  cleats  on 
the  outside  edge  of  each  heel.  The  impressions  of  two  slits  on 
the  right  and  left  sides  of  the  uppers  of  both  the  right  and  the  left 
shoes,  at  the  wide  part  of  the  shoe  near  the  sole,  were  disclosed  in 
the  tracks.  The  slits  on  both  sides  did  not  appear  in  the  same 
track,  but  said  slits  were  disclosed  by  examining  a  number  of 
tracks,  in  some  of  which  they  showed  on  one  side  and  in  others  on 
the  other  side,  depending  upon  whether  the  track  was  made 
against  one  side  of  the  furrow  or  the  other. 

A  few  days  after  the  discovery  of  the  wild  cherry  tree,  and  of 
the  tracks,  the  shoes  of  the  prisoner  were  obtained  from  him  at 
his  home  in  Chester,  Pennsylvania.  An  examination  of  them  dis- 
closed that  the  shoes  each  had  half  soles  secured  with  nails. 
They  had  iron  cleats  on  the  outside  edge  of  each  heel.  Two  slits 
were  cut  in  the  sides  of  both  shoes.  Upon  a  comparison  of  the 
shoes  with  the  said  tracks,  they  were  found  to  exactly  correspond, 
not  only  as  to  size,  but  also  as  to  all  the  above-named  characteris- 
tics or  peculiarities,  including  the  group  of  three  prominent  nail 
heads  at  the  corner  of  the  half  sole  of  the  right  shoe,  above  referred 
to.  The  prisoner  stated  that  he  had  purchased  the  shoes  in 
Indiana  some  time  prior  to  the  murder  and  that  they  had  never 
since  been  out  of  his  possession. 

It  was  shown  that  the  prisoner  was  familiar  with  the  neigh- 
borhood where  the  murder  was  committed  and  knew  the  murdered 
people.  It  was  also  shown  by  the  witness  Edward  Stevenson 
(in  rebuttal  to  the  prisoner's  testimony,  that  for  several  days 
prior  to  the  murder  he  had  not  been  working  and  had  no  money) 
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that  the  morning  following  the  murder  the  prisoner  exhibited  a 
roll  of  bank  notes  to  said  witness  who  was  working  in  a  field  near 
Brandywine  Springs,  telling  the  latter  to  stop  work  and  accompany 
him  to  a  brewery  and  that  he  would  pay  him  for  his  day's  work. 
It  was  also  shown  that  the  prisoner  had  previously  pleaded  guilty 
to  a  charge  of  burglary. 

The  defense  was  an  alibi  and  a  general  denial  of  the  charge. 
The  prisoner  positively  contradicted  the  testimony  of  the  six  wit- 
nesses for  the  state  who  swore  that  they  saw  him  during  the  after- 
noon or  evening  preceding  the  murder,  in  the  neighborhood  of 
the  Philadelphia  pike  and  Darley  road,  or  Myrtle  avenue.  He 
stated  that  he  was  in  the  neighborhood  the  day  before  the  murder, 
but  had  not  been  east  of  the  Philadelphia  pike  since  July  fourth. 

During  the  impaneling  of  the  jury,  Attorney  General  Gray, 
asked  one  of  the  jurors,  upon  his  voir  dire,  the  following  question 
as  a  ground  for  challenge  for  cause:  "Have  you  any  objection 
to  returning  a  verdict  of  guilty,  in  a  case  Where  the  punishment  is 
death,  if  the  evidence  should  so  warrant,  the  evidence  being  cir- 
cumstantial ?" 

Mr.  Boil,  for  the  prisoner,  objected. 

Pennewill,  C.  J. : — A  very  old  statute  of  this  state  provides » 
that  certain  questions  may  be  propounded  to  a  juror  upon  his 
voir  dire  before  he  is  sworn  in  a  capital  case.  We  do  not  think 
it  has  been  attempted  until  now  to  introduce  a  new  question  or 
broaden  the  scope  of  any  that  the  law  allows.  We  are  clearly  of 
the  opinion  that  we  should  adhere  to  the  practice  and  procedure 
in  this  regard  that  has  prevailed  for  so  many  years,  and  permit 
only  such  questions  to  be  asked  the  juror  as  the  statute  authorizes, 
and  in  the  language  of  the  statute.  It  is  becoming  more  difficult  all 
the  time  to  select  a  jury  in  a  capital  case,  and  the  difficulty  would 
certainly  be  increased  if  we  should  relax  the  rule  that  has  hitherto 
prevailed. 

The  question  is  disallowed. 

Pennewill,    C.  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — Reese  Roberts,  the  prisoner  at  the 
bar,  is  indicted  for  the  murder  of  Robert  Casey,  Jr.,  on  the  nine- 
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teenth  day  of  August  of  the  present  year  in  Brandywine  Hundred 
in  this  county. 

It  is  charged  in  the  indictment  that  the  prisoner  on  said  day 
feloniously,  wilfully  and  with  express  malice  aforethought  made 
an  assault  upon  the  said  Robert  Casey,  Jr.,  with  a  blunt  instrument 
commonly  called  a  club,  and  by  striking  and  beating  the  deceased 
upon  the  left  side  of  the  face  and  head  gave  unto  him  divers  mortal 
wounds  of  which  he  the  said  Robert  Casey,  Jr.,  died. 

The  state  contends  that  the  prisoner  on  the  night  of  the  nine- 
teenth day  of  August  went  to  the  home  of  Robert  Casey  Jr.  ,situated 
on  the  Philadelphia  turnpike,  and  near  the  town  of  Claymont,  and 
by  striking  and  beating  him,  while  in  bed,  with  a  limb  or  stick 
broken  or  wrenched  from  a  wild  cherry  tree  standing  upon  the 
bank  of  the  Delaware  river,  killed  and  murdered  the  said  Robert 
Casey,  Jr.,  with  express  malice  aforethought,  and  that  the  prisoner 
is  ,  therefore,  guilty  of  murder  of  the  first  degree. 

The  prisoner  denies  that  he  committed  the  crime  charged 
against  him,  or  that  he  had  anything  to  do  with  the  killing  to 
the  deceased.  He  claims  that  he  was  not  at  the  home  of  Robert 
Casey,  Jr.,  on  the  night  of  the  nineteenth  of  August,  and  could 
not  have  committed  the  offense  for  which  he  stands  indicted,  or 
any  other  offense  at  the  time  and  place  stated. 

This  defense  is,  therefore,  what  is  termed  an  alibi;  which  means 
that  the  accused  was  elsewhere  at  the  time,  and  not  at  the  scene 
of  the  crime  when  it  was  committed. 

The  prisoner  being  indicted  for  murder  of  the  first  degree, 
it  becomes  the  duty  of  the  court  to  state  to  you,  as  clearly  as  we  are 
able  to  do,  what  constitutes  that  degree  of  murder,  and  we  feel 
it  incumbent  upon  us  to  tell  you  also  what  constitutes  murder 
of  the  second  degree,  and  manslaughter,  because  a  statute  of  this 
state  provides  that:  "A  person  indicted  for  murder  may  be 
found  guilty  of  either  degree  of  murder,  or  of  manslaughter. " 

Homicide,  we  may  say,  is  the  killing  of  one  human  being  by 
another.  Felonious  homicide  is  of  three  kinds:  Murder  of  the 
first  degree,  murder  of  the  second  degree  and  manslaughter.  Malice 
is  an  essential  ingredient  of  the  crime  of  murder  of  both  degrees. 
Without  malice  there  can  be  no  murder  either  of  the  first  or  of 
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the  second  degree.  Malice  is  a  condition  of  the  mind  or  heart. 
As  here  used  this  term  is  not  restricted  to  spite  or  malevolence 
toward  the  particular  person  slain,  but  also  includes  that  general 
malignity  and  reckless  disregard  of  human  life  which  proceed  from 
a  heart  void  of  a  just  sense  of  social  duty  and  fatally  bent  on 
mischief.  Whenever  the  fatal  act  is  done  deliberately  or  with- 
out adequate  cause,  the  law  presumes  that  it  was  done  with  malice, 
and  the  burden  is  on  the  prisoner  to  show  from  the  evidence, 
or  by  inference  from  the  circumstances  of  the  case,  that  the  act 
was  not  done  with  malice. 

Murder  of  the  first  degree  is  where  the  killing  was  done  with 
express  malice  aforethought,  or  in  perpetrating,  or  attempting  to 
perpetrate  a  crime  punishable  with  death.  Express  malice  afore- 
thought is  where  one  person  kills  another  with  a  sedate  deliberate 
mind  and  formed  design,  which  formed  design,  or  purpose,  may 
be  shown  from  the  circumstances  attending  the  act,  such  as  the 
deliberate  selection  and  use  of  a  deadly  weapon,  knowing  it  to  be 
such,  stealthily  lying  in  wait,  preconcerted  plans,  or  the  previous 
procurement  or  preparation  of  instruments,  contrivances  or  other 
means  for  slaying  the  victim.  These,  however,  are  but  some  of 
the  instances,  given  for  the  sake  of  illustration,  in  which  the  external 
or  attending  circumstances  will  evidence  the  sedate,  deliberate 
mind  and  formed  design  to  kill,  for  whenever  in  any  other  instance 
the  attending  circumstances  evidence  such  a  mind  and  design  to 
do  the  act,  and  death  ensues,  it  constitutes,  in  law,  express  malice 
aforethought,  and  murder  of  the  first  degree,  under  the  statute, 
and  is  punishable  with  death  as  where  one  either  from  motives 
of  hatred  or  revenge,  or  with  a  view  to  rob  him  of  his  money  or 
get  possession  of  any  other  thing  about  his  person  or  dwelling, 
coolly  and  deliberately  forms  the  design  in  his  mind  to  kill 
another,  and  commits  the  act,  either  by  lying  in  wait  for  him, 
or  in  any  other  manner, — it  is  murder  with  express  malice  afore- 
thought, and  of  the  first  degree.  If  the  jury  are  satisfied  from 
the  evidence  that  the  prisoner  killed  the  deceased  with  a  sedate, 
deliberate  and  formed  design  and  intention  so  to  do,  the  length 
of  time  that  such  design  or  intention  existed  is  immaterial  and  the 
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killing  under  such  circumstances  would  be  murder  of  the  first  de- 
gree. 

Murder  of  the  second  degree  is  where  the  killing  was  done 
with  implied  malice;  that  is,  where  the  malice  is  not  express,  as 
in  murder  of  the  first  degree,  but  is  an  inference  or  conclusion  of 
law  from  the  facts  actually  proved.  It  is  where  there  is  no  deliber- 
ate mind  or  formed  design  to  take  life,  but  where  the  killing  was 
done  without  justification  or  excuse  and  without  provocation, 
or  without  sufficient  provocation  to  reduce  the  offense  to  man- 
slaughter. For  example,  where  the  killing  was  done  without 
design  and  premeditation,  but  under  the  influence  of  a  wicked 
and  depraved  heart,  or  with  a  cruel  and  reckless  disregard  of 
human  life,  the  law  implies  malice  and  makes  the  offense  murder 
of  the  second  degree. 

Malice  is  implied  by  law  from  every  unlawful  and  cruel  act 
committed  by  one  person  against  another,  for  the  law  considers 
that  he  who  does  an  unlawful  and  cruel  act  voluntarily,  does  it 
maliciously.  Where  the  killing  is  shown  to  have  been  done  with 
a  deadly  weapon,  that  is,  with  a  weapon  likely  to  produce  death, 
it  is  presumed  to  have  been  done  maliciously. 

Manslaughter  is  where  one  person  unlawfully  kills  another 
without  malice.  For  example,  when  one  in  a  sudden  affray,  or 
fight,  in  the  heat  of  blood,  or  in  a  transport  of  passion,  inflicts 
the  mortal  wound  without  time  for  reflection  or  for  the  passions 
to  cool. 

This  being  a  case  of  circumstantial  evidence,  it  becomes 
necessary  for  the  court  to  instruct  you  respecting  the  law  appli- 
cable to  evidence  of  such  character. 

Such  law  has  been  very  clearly  and  correctly  stated  by  this 
court  in  other  cases,  and  we  can  see  no  reason  to  depart  from 
the  language  heretofore  approved  and  used  by  the  court. 

Circumstantial  or  presumptive  evidence  is  receivable  in 
both  civil  and  criminal  cases.  In  criminal  matters  the  necessity 
of  admitting  it  is  indeed  much  more  manifest  than  in  civil  matters. 
Crime  usually  seeks  secrecy,  and  the  possibility  of  proving  the 
offense  charged  by  direct  or  positive  evidence  is  much  more  rare 
and  difficult  in  criminal  cases  than  in  civil  cases.  Circumstantial 
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or  presumptive  evidence  is  where  some  facts  being  proved,  another 
fact  follows  as  a  natural  conclusion  from  the  facts  actually  proved, 
so  as  readily  to  gain  the  assent  of  the  mind  that  it  actually  occurred. 

It  is  the  inference  of  a  fact  from  other  facts  proved,  and  the 
fact  thus  inferred  and  assented  to  by  the  mind  is  said  to  be  pre- 
sumed; that  is  to  say,  it  is  taken  for  granted  until  the  contrary 
is  proved.  And  this  is  what  is  called  circumstantial  or  presumptive 
evidence,  and  it  is  adopted  the  more  readily  in  proportion  to  the 
difficulty  of  proving  the  fact  by  direct  evidence  and  the  obvious 
ease  with  which  it  can  be  disproved,  or  with  which  other  facts  can 
be  proved,  which  are  inconsistent  with  it,  if  it  never  really  occurred. 

The  universal  experience  of  those  engaged  in  the  administra- 
tion of  justice  shows  the  absolute  necessity  of  admitting  circum- 
stantial evidence,  and  relying  on  it,  in  forming  our  conclusions 
in  regard  to  the  guilt  or  innocence  of  accused  persons.  But  while 
we  say  this  we  also  say  to  you  most  emphatically,  that  circum- 
stantial evidence,  to  warrant  a  conviction,  must  be  entirely 
satisfactory,  and  of  such  significance,  consistency  and  force,  as 
to  produce  conviction  in  the  minds  of  the  jury,  of  the  guilt  of  the 
accused  beyond  a  reasonable  doubt.  The  great  rule  on  this  subject 
is  this:  That  when  the  evidence  is  circumstantial,  the  jury  must 
be  fully  satisfied,  not  only  that  those  circumstances  are  consistent 
with  the  prisoner's  having  committed  the  act  charged  as  constitut- 
ing the  crime,  but  they  must  also  be  satisfied  that  the  facts  are 
such  as  to  be  inconsistent  with  any  other  rational  conclusion  than 
that  the  prisoner  was  the  party.  They  must  be  such  as  to  exclude 
any  other  hypothesis  or  conclusion. 

Or,  to  state  the  rule  in  a  somewhat  different  way,  where  the 
evidence  relied  upon  to  prove  the  guilt  of  the  accused  is  circumstan- 
tial, it  is  essential,  first,  that  such  circumstances  be  proved  to 
the  satisfaction  of  the  jury  beyond  a  reasonable  doubt;  second 
that  such  circumstances  be  in  all  respects  consistent  with  the 
theory  of  the  guilt  of  the  accused;  and,  third,  that  such  circum- 
stances be  inconsistent  with  any  other  reasonable  theory  than  the 
guilt  of  the  accused.  In  other  words,  there  should  not  be  a 
conviction  upon  circumstantial  evidence  unless  such  evidence  be 
sufficient  to  exclude  any  reasonable  inference  or  conclusion  other 
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than  that  the  accused  is  guilty  of  the  crime  charged.  In  order  to 
warrant  a  conviction  upon  such  evidence  it  is  not  sufficient  of 
course  that  the  evidence  establishes  a  suspicion,  a  possibility,  or 
even  a  mere  probability  of  the  guilt  of  the  accused,  but  it  must 
establish  such  guilt  to  a  reasonable  and  moral  certainty,  and 
beyond  a  reasonable  doubt. 

Where  the  evidence  is  convicting  the  jury  should  reconcile 
it  if  they  can,  but  if  they  cannot  do  so,  they  should  accept  that 
part  of  it  which  they  deem  worthy  of  credit,  and  reject  that  which 
they  deem  unworthy  of  credit,  having  due  regard  to  the  intelli- 
gence or  ignorance,  and  impartiality  or  bias  of  the  witnesses,  and 
their  opportunity  of  knowing  the  facts  to  which  they  testified. 

In  determining  the  credit  to  be  given  to  a  statement  in  writing 
made  by  the  prisoner,  the  whole  of  what  he  said  should  be  con- 
sidered, but  the  jury  may  reject,  as  not  entitled  to  belief,  such  parts 
of  it  as  are  contradictory  to  other  parts  of  it,  or  in  conflict  with 
facts  otherwise  proved  to  the  satisfaction  of  the  jury.  The  jury 
may  believe  that  part  of  the  statement  which  charges  the  prisoner, 
and  reject  that  which  is  in  his  favor,  if  under  all  the  circumstances 
of  the  case  they  find  sufficient  grounds  for  so  doing.  The  duty 
of  the  jury  in  respect  to  the  statement  of  the  prisoner,  and  in 
respect  to  his  6Wn  testimony,  and  the  testimony  of  other  witnesses, 
is  precisely  the  same.  They  should  believe  so  much  of  such  state- 
ment and  testimony  as  they  deem  true  and  worthy  of  belief,  and 
reject  so  much  of  the  same  as  they  deem  false  and  unworthy  of 
belie!. 

Gentlemen  of  the  jury,  you  have  listened  very  patiently  and 
attentively  to  the  presentation  of  this  case,  which  has  occupied 
several  days,  and  it  will  now  become  your  duty  to  determine  from 
the  evidence,  applying  thereto  the  law  as  we  have  stated  it,  whether 
the  prisoner  is  guilty  or  not  guilty.  The  case  is  important  to  the 
prisoner  and  also  to  the  people — the  state.  It  should  receive 
from  you  the  most  careful  and  conscientious  consideration,  and 
we  believe  it  will. 

In  conclusion  we  say,  that  in  every  criminal  prosecution  the 
defendant  is  presumed  to  be  innocent  until  his  guilt  is  proved  to 
the  satisfaction  of  the  jury  beyond  a  reasonable  doubt.    In  order 
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to  convict  the  prisoner  it  is  incumbent  upon  the  state  to  prove 
beyond  such  a  doubt  every  material  element  or  in- 
gredient of  the  crime  charged.  If,  after  carefully  considering 
and  weighing  all  the  evidence,  you  should  entertain  a  reasonable 
doubt  of  the  guilt  of  the  prisoner,  you  should  give  him  the  benefit 
of  such  doubt,  and  your  verdict  should  be  not  guilty. 

But  proof  beyond  a  reasonable  doubt  does  not  mean  that 
the  guilt  of  the  accused  must  be  established  with  the  absolute 
certainty  of  a  mathematical  demonstration.  Matters  of  fact  are 
required  to  be  proved  to  a  moral  certainty.  To  require  more  in 
dealing  with  human  conduct,  and  the  affairs  of  life,  would  be  im- 
practicable and  therefore  unreasonable.  It  is  sufficient  that  any 
disputed  fact  in  the  case  shall  be  established  by  that  amount  of 
competent  and  appropriate  evidence  which  will  satisfy  a  fair  and 
unprejudiced  mind  beyond  a  reasonable  doubt. 

Reasonable  doubt  in  the  legal  sense,  therefore,  does  not  mean 
a  vague,  speculative  or  whimsical  doubt,  nor  a  mere  possible 
doubt,  but  a  substantial  doubt,  and  such  a  doubt  as  intelligent, 
reasonable  and  impartial  men  may  honestly  entertain  after  a  care- 
ful examination,  and  conscientious  consideration,  of  all  the  evi- 
dence. If  after  carefully  and  conscientiously  considering  all  the 
evidence  in  the  case  you  believe  that  the  guilt  of  the  prisoner 
has  been  established  beyond  a  reasonable  doubt,  your  verdict 
should  be  guilty.  If  you  are  not  satisfied  beyond  a  reasonable 
doubt  of  the  guilt  of  the  prisoner,  your  verdict  should  be  not 
guilty.  Verdict,  guilty. 

Statement  op  Reasons  for  New  Trial. 
Upon  taking  the  verdict  of  the  jury,  counsel  for  the  prisoner 
made  a  motion  to  the  court  to  set  aside  the  verdict  and  that  a 
new  trial  be  granted.  By  leave  of  the  court,  he  subsequently 
filed  reasons  in  support  of  his  motion,  which  were  substantially, 
as  follows :  That  the  verdict  was  against  the  law  and  the  evidence ; 
that  the  court  erred  in  admitting  in  evidence,on  behalf  of  the  state, 
the  testimony  of  the  witness  Stevenson,  in  rebuttal,  that  it  had 
come  to  the  knowledge  of  the  prisoner,  since  the  trial,  that  two 
witnesses  (naming  them)  will  testify  that  on  Sunday,   August 
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twenty-eighth  last,  it  rained  very  hard  for  some  time,  at  Claymont, 
and  the  ground  there  was  very  muddy;  that  the  chief  of  police 
of  the  city  of  Wilmington  will  testify  that  he  visited  the  home  of 
Mrs.  Baldwin,  a  witness  on  the  part  of  the  state,  at  Claymont, 
and  that  she  said  to  him  "she  would  be  unable  to  recognize  the 
man  whom  she  saw  looking  in  her  window  the  night  of  the  murder 
of  Robert  Casey,  Jr.,  and  Ann  Casey,  even  if  she  should  see 
him  again;"  that  the  said  chief  of  police  will  testify  that  one  of 
the  jurors  (naming  him)  stated  to  him,  within  a  day  or  two  after 
the  trial,  "if  the  defendant  had  been  a  man  who  could  have 
proven  a  previous  good  character,  he  would  not  have  voted  for 
his  conviction  on  the  testimony  as  presented  by  the  state  at  the 
trial ;"  that  on  account  of  three  witnesses  (naming  them)  hav- 
ing returned  to  Chester,  Pennsylvania,  where  they  live,  after 
having  given  their  testimony,  at  the  trial,  on  behalf  of  the  pris- 
oner, the  latter  was  unable  to  contradict  the  witness  Stevenson, 
who  testified  that  the  prisoner  was  in  the  neighborhood  of 
Brandywine  Springs,  on  August  twentieth  last,  and  had  in  his 
possession  and  displayed  a  large  sum  of  money,  but  that  he  will  be 
able,  if  granted  a  new  trial,  to  contradict  the  witness  Stevenson, 
and  prove  that  he,  the  prisoner,  was  during  the  whole  day  of 
August  twentieth  last  in  the  city  of  Chester,  Pennsylvania; 
that  the  coroner  of  New  Castle  County  neglected  and  failed  to 
hold  an  inquest  in  the  cases  of  the  late  Robert  Casey,  Jr.,  and  Ann 
Casey,  deceased,  at  the  instance  and  request  of  the  Attorney 
General,  and  thereby  prevented  the  prisoner  from  being  plainly 
and  fully  informed  of  the  nature  and  cause  of  the  accusation  against 
him,  and  deprived  him  from  having  compulsory  process  in  due 
time  for  obtaining  witnesses  in  his  favor,  contrary  to  section  7, 
article   1,   of  the   Constitution  of  the  State  of  Delaware. 

(January  14,  1910.) 

Pennewill,  C.  J.,  delivering  the  opinion  of  the  court: 
The  court  have  listened  very  attentively  to  the  argument 
upon  this  motion,  and  have  reached  a  conclusion  in  which  we  feel 
very  clear;  and  we  therefore  can  see  no  reason  why  the  decision 
should  be  delayed. 
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We  think  that  in  this  case  the  verdict  should  not  be  set  aside, 
nor  a  new  trial  granted  for  any  reason  or  ground  that  has  been 
assigned.  We  further  say,  that  we  are  satisfied  that  the  prisoner 
has  had  a  fair  trial,  and  that  everything  has  been  done,  by  his 
counsel,  in  his  defense,  that  any  counsel  could  possibly  have  done. 

The  motion  for  a  new  trial  is  refused. 

Pbnnbwill,  C.  J. : — Reese  Roberts,  stand  up. 

Reese  Roberts,  you  have  been  indicted  by  the  grand  jury, 
of  this  county,  for  the  murder  of  Robert  Casey,  Jr.,  in  the  first 
degree;  and  upon  that  indictment,  you  have  had  a  fair  and  im- 
partial trial.  Your  counsel,  with  great  zeal  and  fidelity,  presented 
to  the  court  and  jury,  every  fact  and  argument  which  in  his  judg- 
ment were  applicable  for  your  defense.  The  jury,  nevertheless, 
rendered  a  verdict  of  guilty.  Therefore,  it  becomes  the  solemn 
duty  of  this  court  to  pronounce  the  sentence  of  the  law  upon  you 
for  the  commission  of  the  heinous  crime  for  which  you  were  in- 
dicted. Have  you  anything  to  say  why  the  court  should  not  now 
pronounce  the  sentence  of  the  law  upon  you? 

The  Prisoner: — Yes,  sir;  I  am  not  guilty  of  the  crime. 

Pbnnbwill,  C.  J. : — Is  that  all  you  have  to  say? 

The  Prisoner: — Yes,  sir;    I  also  ask  the  mercy  of  the  court. 

Pbnnbwill,  C.  J.: — The  sentence  of  the  law,  as  considered 
by  the  court,  is  that  you,  Reese  Roberts,  be  now  taken  from  the 
bar  of  this  court,  to  the  New  Castle  County  Workhouse,  the  public 
prison  of  this  county,  the  place  from  which  you  came,  and  be 
there  safely  and  securely  kept  in  custody,  until  Friday,  the  four- 
teenth day  of  April,  1911,  and  on  that  day  between  the  hours  of  ten 
o'clock  in  the  morning  and  three  o'clock  in  the  afternoon,  you  be 
taken  to  some  convenient  place  of  private  execution,  within  the 
precincts  of  the  said  prison  inclosure,  and  that  you  be  then  and 
there  hanged  by  the  neck  until  you  be  dead;  and  may  God  have 
mercy  upon  your  soul. 

You  are  now  committed  to  the  custody  of  the  Board  of  Trus- 
tees of  the  New  Castle  County  Workhouse  until  this  sentence  is 
carried  into  execution. 
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State  vs.  Antonio  De  Luca. 

1.  Larceny — Defined. 

Larceny  is  the  felonious  taking  and  carrying  away  of  the  personal  property 
of  another,  with  the  intent  to  convert  it  to  the  use  of  the  taker  without  the 
consent  of  the  owner. 

2.  Larceny — What  Must  be  Proved  by  the  State. 

In  a  prosecutiou  for  larceny,  the  State  must  prove  that  the  property 
taken  was  personal  property  of  some  value  belonging  to  the  owner  named 
in  the  indictment  and  that  it  was  taken  feloniously  by  the  defendant  with 
intent  to  convert  it  to  his  own  use  within  two  years  prior  to  the  finding  of 
the  indictment,  and  in  the  county  in  which  the  case  was  being  prosecuted. 

3.  Larceny — Possession  of  Stolen  Goods — Presumption. 

Where  goods  have  been  recently  stolen  and  found  in  the  possession  of 
another,  such  person  is  presumed  in  law  to  be  the  thief,  unless  he  satisfactorily 
explains  to  the  jury  how  he  acquired  them,  such  as  by  mistake,  or  without  his 
knowledge  or  consent. 

4.  Larceny — "Taking" — What  Constitutes, 

To  constitute  "a  taking, "  in  larceny,  the  property  need  only  be  separated 
from  the  owner,  so  that  its  removal  from  one  place  to  another  feloniously, 
intending  to  convert  it  to  one's  own  use,  is  sufficient. 

5.  Criminal  Law — Presumption  of  Innocence — Burden  of  Proof. 

In  criminal  cases,  the  defendant  is  presumed  to  be  innocent;  the  burden 
being  upon  the  state  to  prove  all  the  essential  elements  of  the  crime  beyond 
a  reasonable  doubt. 

6.  Criminal  Law — "Reasonable  Doubt." 

By  the  term  "reasonable  doubt,"  beyond  which  the  state  must  prove  its 
case  in  a  criminal  proceeding,  a  mere  vague,  fanciful,  or  speculative  doubt  is 
not  meant,  but  a  reasonable  doubt  remaining  in  the  minds  of  the  jury  after 
a  careful  consideration  of  all  the  testimony. 

7.  Criminal  Law — Character  of  Accused — Consideration  of. 

In  a  prosecution  for  larceny,  the  good  character  of  the  accused  is  to  be 
considered  with  the  other  testimony,  and  given  such  weight  as  the  jury  see 
fit  to  accord  it. 

(September  28,    1910.) 

Judges  Boyce  and  Hastings  sitting. 

Andrew  C.  Gray,  Attorney  General,  and  Josiah  0.  Wolcott, 
Deputy  Attorney  General,  for  the  State. 
Leonard  E.  Wales  for  the  defendant. 

Court  of  General  Sessions,  New  Castle  County,  September 
Term,  1910. 
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Indictment  por  Larceny  (No.  68,  September  Term,  1910) 
of  certain  cloth  the  property  of  Joseph  Bancroft  and  Sons  Com- 
pany. 

At  the  trial  the  state  proved  that  Joseph  Bancroft  and  Sons 
Company  had  been  missing,  from  time  to  time,  certain  cloth  from 
their  manufacturing  plant  at  Rockford;  that  on  the  seventeenth 
day  of  September  1910,  as  the  employees  were  about  to  leave  the 
mill,  one  of  the  foremen  told  the  defendant,  De  Luca,  to  bring 
him  his  (De  Luca's)  dinner  basket  which  was  sitting  upon  a  pile 
of  material  in  the  room,  asking  him  at  the  same  time  what  he 
had  in  his  basket,  and  De  Luca  replied  "not  much" ;  that  De  Luca 
did  bring  the  basket  and  upon  opening  it  the  foreman  found 
therein  two  wads  of  wet  cloth,  belonging  to  the  said  company, — 
one  of  sateen  and  the  other  of  muslin.  That  the  foreman  then 
said  to  the  defendant  De  Luca  "  I  could  have  you  put  in  the  Work- 
house for  this"  and  that  the  defendant  made  no  reply.  It  devel- 
oped at  the  trial  that  the  defendant  could  speak  and  understand 
English  but  imperfectly. 

Defendant's  counsel,  when  the  state  had  rested,  asked  the 
court  to  instruct  the  jury  to  bring  in  a  verdict  of  not  guilty,  on  the 
ground  that  there  was  no  evidence  of  asportation  or  carrying 
away  of  the  property  alleged  to  have  been  stolen;  that  there  was 
no  actual,  exclusive  and  complete  control  exercised  by  the  defen- 
dant over  said  property. 

The  court  refused  to  so  instruct  the  jury. 

Hastings,  J.,  charging  the  jury: 

Gentlemen  of  the  jury : — Antonio  De  Luca  is  charged  in  this 
indictment  with  having,  on  the  seventeenth  day  of  September 
of  the  present  year,  in  Wilmington  Hundred,  taken  certain  goods 
mentioned  in  the  indictment,  the  property  of  Joseph  Bancroft 
and  Sons  Company.  The  crime  of  which  the  defendant  is  charged 
is  larceny,  which  is  defined  to  be  the  felonious  taking  and  carry- 
ing away  of  the  personal  property  of  another  with  the  intent  to 
convert  it  to  the  use  of  the  taker  without  the  consent  of  the  owner. 
There  are  certain  essential  things  which  it  is  necessary  for  the 
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state  to  prove  in  a  case  of  larceny.  For  instance,  it  must  prove 
that  the  property  taken  was  personal  property  of  some  value,  and, 
in  this  case,  the  property  of  Joseph  Bancroft  and  Sons  Company. 
The  state  must  further  prove  that  the  property  was  taken  felon- 
iously by  the  defendant  with  intent  to  convert  it  to  his  own  use, 
within  two  years  prior  to  the  finding  of  this  indictment,  and  in 
this  county. 

The  principle  of  law  invoked  in  this  case  is  that  where  goods 
have  been  recently  stolen  and  are  found  in  the  possession  of 
another,  that  other  person  is  presumed  in  law  to  be  the  thief 
unless  he  satisfactorily  explains  to  the  jury  how  he  came  into 
possession  of  them.  In  this  case  if  you  believe  that  this  property 
was  stolen, — that  is  feloniously  taken — we  then  say  to  you  that 
property  in  order  to  be  taken  to  make  out  a  case  of  larceny,  need 
only  be  separated  from  the  person  who  owns  it.  For  instance, 
a  person  in  order  to  commit  larceny,  if  he  took  property  from  one 
place  feloniously,  intending  to  convert  it  to  his  own  use,  and  put 
it  in  another  place,  that  would  constitute  the  taking.  If  it  was 
found  in  his  possession  then  the  burden  is  upon  him  to  explain 
to  the  jury  how  he  came  into  possession  of  it.  If  he  has  satisfied 
the  jury  that  he  had  nothing  to  do  with  the  taking  of  it,  but  that  it 
was  in  his  possession  without  his  knowledge  or  consent,  or  by 
mistake,  of  course  that  would  be  a  satisfactory  explanation. 
You  must  be  satisfied  that  he  feloniously  took  it  in  the  first  place. 
If  it  was  found  in  his  possession,  being  recently  taken,  that  pre- 
sumption would  arise,  and  in  order  to  satisfactorily  explain  it 
away,  you  must  believe  the  story  told  you  by  the  defendant.  If 
he  has  satisfactorily  explained  to  you  how  he  came  into  possess- 
sion  of  this  property,  or  if  he  has  proved  to  your  satisfaction  that 
he  did  not  know,  for  instance,  that  the  cloth  was  in  his  basket,  he 
would  be  entitled  to  acquittal. 

In  this  case,  as  in  all  others,  the  defendant  is  presumed  to  be 
innocent,  and  the  burden  is  upon  the  state  to  satisfactorily  prove 
to  the  jury  all  the  essential  elements  of  the  crime  beyond  a 
reasonable  doubt;  and  if  you  find  after  carefully  considering  all 
this  evidence,  that  there  is  a  reasonable   doubt — by   which  is 
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meant  not  a  mere  vague,  fanciful  or  speculative  doubt,  but  a 
reasonable  doubt  remaining  in  your  minds  after  a  careful  con- 
sideration of  all  the  testimony  in  the  case — then  that  doubt 
should  inure  to  the  benefit  of  the  defendant  and  he  should  be 
acquitted. 

The  good  character  of  the  accused  is  to  be  considered  by  the 
jury  in  connection  with  all  the  other  testimony  in  the  case,  and  is 
to  be  given  just  such  weight  under  all  the  facts  and  circumstances 
of  the  case  as  in  the  judgment  of  the  jury  it  is  entitled  to. 

Verdict,  not  guilty. 


Daniel  M.  Webster,  d.  b.  a.,  vs.  William  H.  Bbbbb,  p.  b.  r. 

1.  Bailment — Storage — Compensation — Recovery. 

If  the  contract  of  storage  of  a  boat,  which  was  properly  carried  out,  did 
not  include  its  launching,  which  was  improperly  done,  a  recovery  for  the  con- 
tract price  of  the  storage  may  be  had. 

2.  Bailment — Performance  by  Bailee — Defects. 

Where  the  contract  of  storage  of  a  boat  included  its  launching,  which 
latter  was  improperly  done,  and  the  boat  injured,  such  fact  should  be  considered 
m  determining  the  recovery  to  be  allowed  for  such  services. 

3.  Bailment — Storage  and  Repairs  to  a  Boat — Right  to  Recover. 

Where  a  person  fully  performed  his  duties  under  a  contract  of  storage  of  a 
boat  and  to  furnish  materials  for  repairs,  and  the  owner  accepted  the  boat 
after  such  repairs,  the  bailee  should  be  allowed  recovery  for  his  services. 

4.  Contracts — Performance — Defects — Waiver — Notice. 

Plaintiff  could  recover  for  his  services  in  making  repairs  on  a  boat,  where 
the  owner  failed  to  give  plaintiff  notice  of  the  defects  therein  after  he  had  had  a 
reasonable  opportunity  to  discover  them. 

5.  Contracts — Partial  Performance — Recovery. 

Although  the  repairs  to  a  boat  were  not  in  accordance  with  the  contract, 
yet,  if  the  owner  derived  some  benefit  therefrom,  recovery  may  be  had  to  the 
extent  of  what  the  repairs  were  reasonably  worth. 

6.  Set-Off  and  Counterclaim — Recoupment. 

In  a  suit  to  recover  for  repairs  made  on  a  boat,  the  owner  may  recoup  for 
any  damage  or  loss  by  reason  of  plaintiff's  not  performing  his  work  according 
to  the  contract,  as  the  damage  grew  out  of  the  same  contract. 

7.  Damages — Measure — Defective  Performance. 

In  a  rait  to  recover  for  repairs  made  on  a  boat,  the  owner  may  recoup 
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damages  by  reason  of  the  work  being  unskillful  and  the  materials  defective, 
and  not  necessarily  what  he  actually  paid  for  subsequent  repairs. 

8.    Sbt-Off  and  Counterclaim — Effect  on  Plaintiff's  Claim. 

Where  plaintiff's  claim  for  repairs  on  a  boat  was  in  excess  of  the  damages 
to  the  owner  by  reason  of  the  repairs  being  defective,  and  which  he  sought  to 
recoup,  he  could  recover  such  excess;  but,  where  such  damage  was  equal  to 
or  greater  than  his  claim,  then  verdict  should  be  for  the  owner. 

(October  1,  1910.) 

Judges  Boyce  and  Hastings,  sitting. 

John  F.  Neary  (of  Ward,  Gray  and  Neary)  for  appellant. 

Alexander  B.  Cooper  for  respondent. 

Superior  Court,  New  Castle  County,  September  Term,  1910. 

Appeal  (No.  55,  January  Term,  1909)  from  a  judgment  by 
a  justice  of  the  peace.  Foreign  Attachment.  Assumpsit,  to 
recover  for  services  rendered  and  materials  furnished  by  plain- 
tiff to  defendant  in  connection  with  the  storage  of  and  repairs 
to  a  certain  boat  owned  by  the  defendant. 

Hastings,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — This  is  an  action  of  assumpsit 
brought  by  William  H.  Beebe  against  Daniel  M.  Webster  to 
recover  the  sum  of  $122.25,  with  interest  from  the  fifteenth  day 
of  May,  A.  D.  1908,  for  services  rendered  and  materials  furnished 
by  the  plaintiff  to  the  defendant  in  connection  with  the  storage 
of  and  repairs  to  a  certain  boat,  the  property  of  the  defendant 
The  declaration  consists  of  the  common  counts. 

It  is  admitted  that  the  plaintiff  stored  the  said  boat  for  the 
defendant  from  November  1907  to  May  1908,  at  an  agreed  price 
of  $15;  it  is  also  admitted  that  the  plaintiff  furnished  certain 
materials  and  made  certain  repairs  to  said  boat  in  May  1908,  at  a 
price  that  had  been  agreed  upon  by  both  parties;  these  two 
agreements,  however,  as  appears  from  the  testimony,  were  separ- 
rate  and  distinct,  the  one  for  storage  having  been  made  in  the  fall 
of  the  year  1907,  and  one  for  materials  and  repairs  in  the  early 
part  of  May  1908.     It  is  also  admitted  that  nothing  has  been  paid 
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by  the  defendant  to  the  plaintiff  on  account  of  either  of  these 
contracts  or  agreements. 

The  defendant  does  contend,  however,  that  he  is  not  liable 
for  the  materials  furnished  and  labor  done  because  the  same  were 
not  in  accordance  with  the  terms  of  the  contract,  and  because  of 
the  damage  he  suffered  thereby. 

We  have  been  asked  by  the  counsel  for  the  plaintiff  to  in- 
struct you  to  return  a  verdict  for  the  plaintiff  for  the  item  of 
storage,  amounting  to  $15,  that  being  a  separate  and  distinct 
contract.  With  respect  to  that  we  say  to  you  this :  if  you  find 
that  the  plaintiff  had  performed  his  part  of  the  contract  for 
storage  before  the  plaintiff  undertook  to  launch  the  boat  on  the 
morning  of  May  thirteenth,  you  should  find  in  favor  of  the  plain- 
tiff for  the  sum  of  $15,  in  any  event,  for  there  is  nothing  in  the 
evidence  to  show  that  the  storage  up  to  that  time  was  not  proper 
or  that  the  boat  had  been  in  anywise  injured.  If  on  the  other 
hand,  you  find  that  the  agreement  concerning  storage  included 
the  launching  of  the  boat  by  the  plaintiff,  and  also  conclude  that 
the  work  of  launching  was  improperly  done  and  the  boat  was 
thereby  injured,  you  should  take  such  fact  into  consideration  in 
determining  how  much,  if  anything  is  due  the  plaintiff  for  storage. 

With  respect  to  the  repairs  to  the  boat,  we  say  to  you  that 
if  the  plaintiff  furnished  such  materials  as  he  agreed  to  furnish 
and  did  the  work  in  the  manner  he  agreed  to  do  it,  and  the  boat 
was  delivered  to  and  accepted  by  the  defendant,  the  plaintiff 
would  be  entitled  to  recover  the  full  amount  of  his  claim;  and  if 
there  were  defects  in  the  materials  furnished  and  work  done,  if 
the  defendant  accepted  the  boat  and  failed  to  give  notice  to  the 
plaintiff  of  such  defects,  after  he  had  had  a  reasonable  oppor- 
tunity to  discover  such  defects,  the  plaintiff  would  in  such  event 
be  entitled  to  recover.  And  again,  if  you  believe  the  repairs  were 
not  in  accordance  with  the  contract  but  that  they  were 
of  some  advantage  or  benefit  to  the  defendant,  you  should  find 
for  the  plaintiff  in  such  a  sum  as  they  were  reasonably  worth  to 
the  defendant. 

The  defendant  has  filed  in  this  case  a  notice  of  recoupment, 
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under  which  he  has  a  right  to  prove  and  be  allowed  any  loss  or 
damage  incurred  by  him  by  reason  of  the  failure  of  the  plaintiff 
to  perform  the  work  in  a  proper  manner  and  in  accordance  with 
the  contract.  Such  damage  must  be  founded  upon  and  grow  out 
of  the  same  identical  contract. 

The  measure  of  damage  is  not  necessarily  what  the  defendant 
actually  paid  for  subsequent  repairs,  for  they  may  have  been 
different  from  those  agreed  to  be  done  by  the  plaintiff,  but  the 
damage,  if  any,  is  that  arising  out  of  the  unskillful  workmanship 
or  defective  materials  furnished  by  the  plaintiff  in  each  or  all  of 
the  items  included  in  the  contract  for  repairs. 

In  this  case,  as  in  all  civil  cases,  the  jury  should  give  their 
verdict  in  favor  of  that  side  upon  which  is  the  greater  weight 
or  preponderance  of  the  evidence. 

Now  if  you  are  satisfied  from  the  evidence  that  the  plaintiff 
did  the  work  in  acccordance  with  the  agreement  you  should 
render  your  verdict  in  his  favor  for  the  full  amount  of  his  claim. 
If  on  the  other  hand  you  should  find  that  the  plaintiff  did  not  do 
the  work  properly  and  that  the  defendant  was  damaged  thereby, 
you  should  deduct  the  amount  of  such  damage  from  the  amount 
of  the  claim  and  render  a  verdict  in  favor  of  the  plaintiff  for  the 
balance.  Or  if  you  should  find  that  the  amount  of  said  damage  is 
greater  or  equals  the  claim  of  the  plaintiff  you  should  find  simply 
for  the  defendant. 

Verdict  for  plaintiff. 


Statb  vs.  Edward  Primrose. 

1.  Homicide — Defined. 

"Homicide"  is  the  killing  of  one  human  being  by  another. 

2.  Homicide — "Felonious  Homicide" — Classes. 

"Felonious  homicide"  is  divided  into  three  classes:    Murder  of  the  first 
degree,  murder  of  the  second  degree,  and  manslaughter. 
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3.    Homicidb — Presumption  of  Malice — Burden  op  Proof. 

Wherever  a  homicide  was  deliberate  or  without  cause,  the  law  presumes 
malice  on  the  part  of  the  prisoner,  and  the  burden  is  upon  him  to  prove  the 


4.  Homicidb — "Murder  of  the  First  Degree" — Defined. 

"Murder  of  the  first  degree"  is  where  the  killing  was  done  with  malice 
aforethought. 

5.  Homicidb — "Malice  Aforethought" — Defined. 

"MaHce  aforethought,"  as  it  exists  in  murder,  is  a  deliberate  and  formed 
design  to  Irifl,  which  may  be  manifested  by  a  lying  in  wait,  antecedent  threats, 
former  grudge,  ill-will,  spite,  hatred,  or  any  circumstances  that  show  the  ac- 
cused's intent  toward  his  victim  at  the  time  of  the  killing. 

6.  Homicide — "  Murder  op  the  Second  Degree  " — Defined. 

"Murder  of  the  second  degree"  is  when  the  killing  is  done  with  implied 
maEce,  not  with  a  deliberate  or  formed  design,  but  without  justification  or 
excuse,  and  without  provocation,  or  sufficient  provocation  to  reduce  the  offense 
to  manslaughter. 

7.  Homicide— Murder  of  the  Second  Degree — Implied  Malice. 

Where  a  killing  is  committed  under  the  influence  of  a  depraved  heart,  or 
with  cruel  indifference  to  human  life,  the  law  implies  malice,  and  makes  the 
offense  murder  of  the  second  degree;  the  killing  neither  being  deliberate  nor 
in  the  heat  of  passion. 

&    Homicidb — Deadly  Weapon — Presumption  of  Malice. 

Where  a  killing  is  done  with  a  deadly  weapon,  malice  is  presumed;  the 
accused  being  presumed  to  have  intended  the  usual  and  probable  consequences 
of  bis  acts,  and  the  burden  therefore  being  on  him  to  prove  the  contrary. 

9.  Homicidb — "  Manslaughter  " — Dbfi  nbd. 

" Manslaughter"  is  a  killing  in  a  sudden  affray,  without  malice,  but  in 
the  heat  of  such  passion,  produced  under  provocation,  as  to  render  the  person 
deaf  to  reason. 

10.  Homicide — Plea  op  Sblf-Dbpense — Burden  op  Proof. 

The  burden  of  establishing  self-defense  in  a  prosecution  for  homicide 
held  to  be  upon  the  accused. 

11.  Homicide — Prerequisites  to  Plea  of  Self-Dbfbnsb. 

In  order  that  one  may  avail  himself  of  the  plea  of  self-defense,  although 
he  could  have  reasonably  believed  that  he  was  in  danger  of  death  from  de- 
ceased's attacks,  yet  he  must  have  retreated,  if  he  could  safely  have  done  so, 
or  used  such  other  means  as  were  in  his  power  to  avoid  killing  deceased. 

12.  Homicide — Self-Defense — How  Determined. 

To  ascertain  whether  the  accused  properly  exercised  his  right  of  self- 
defense,  the  jury  should  consider  all  the  facts  of  the  case  as  disclosed  by  the 


13.    CrdjOnal  Law— Jury — Consecration  of  Testimony. 

It  is  the  jury's  duty  to  reconcile  conflicting  testimony,  if  possible,  but, 
if  not,  to  accept  such  testimony  as  they  deem  worthy  of  belief,  considering 
the  intelligence  of  the  witnesses,  their  bias,  and  their  opportunity  for  knowing 
whereof  they  testified. 
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14.  Criminal  Law— Circumstantial  Evidence— Nature  of. 

To  convict  one  on  circumstantial  evidence,  the  circumstances  must  be 
proved  beyond  a  reasonable  doubt,  must  be  consistent  in  all  respects  with 
the  theory  of  the  accused's  guilt,  and  must  be  inconsistent  with  any  other 
reasonable  theory  than  such  guilt. 

15.  Criminal  Law— Burden  op  Proof  on  the  State. 

The  duty  is  on  the  state  to  prove  beyond  a  reasonable  doubt  every  material 
ingredient  of  the  crime  charged. 

16.  Criminal  Law — Presumption  op  Innocence. 

The  accused  is  presumed  to  be  innocent  until  his  guilt  is  proved  beyond 
a  reasonable  doubt. 

17.  Criminal  Law — "Reasonable  Doubt" — Defined. 

The  "reasonable  doubt"  beyond  which  one  accused  of  crime  must  be 
proved  guilty  is  not  a  mere  fanciful,  vague,  or  speculative  doubt,  but  such  a 
substantial  doubt  as  fair-minded  men  would  entertain  under  all  the  facts  in 
the  case. 

18.  Criminal  Law — Proof  Necessary  to  Convict. 

Where  in  a  prosecution  for  homicide,  if  the  jury  could  not  tell  from  the 
evidence  who  fired  the  shot,  or  that  beyond  a  reasonable  doubt  the  accused  fired 
it,  he  should  be  acquitted. 

19.  Homicide — Murder. 

Where,  in  an  affray,  deceased  was  accidentally  shot  while  accused  was 
attempting  to  disarm  him,  or  to  prevent  deceased  from  injuring  him,  murder 
was  not  committed. 

20.  Homicide — Self-Defense. 

Where  deceased  attacked  accused  in  such  a  manner  that  he  had  reason- 
able cause  to  believe,  and  did  believe,  that  he  was  in  imminent  danger  of  death 
or  great  bodily  harm,  which  he  could  not  prevent  save  by  shooting  deceased, 
his  doing  so  was  a  justifiable  act  of  self-defense. 

21.  Homicide — Jury — Judges  of  Fact — Consideration  of  the  Size  of 
the  Parties. 

The  jury  being?  the  sole  judges  of  the  facts  in  a  prosecution  for  homicide, 
may  take  into  consideration  the  contrast  in  size  between  accused  and  deceased. 

(October  6,    1910.) 

Pbnnbwill,  C  J.,  and  Boyce  and  Conrad,  J.  J.,  sitting. 

Andrew  C.  Gray,  Attorney  General,  and  Josiah  O.  Wokott, 
Deputy  Attorney  General,  for  the  state. 

Franklin  Brockson  for  the  prisoner. 

At  a  Court  of  Oyer  and  Terminer  in  and  for  New  Castle 
County,  on  October  fifth,  1910,  the  prisoner  was  placed  upon 
trial  upon  an  indictment  charging  him  with  murder  of  the  first 
degree,  being  No.  90,  September  Term,  1910;  it  being  alleged  that 
on  Sunday,  the  seventh  day  of  August,  1910,  he  did  kill  one 
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August  Prisby  in  Appoquinimink  Hundred,  New  Castle  County, 
by  shooting  him  with  a  pistol  in  the  head,  inflicting  a  mortal 
wound  from  which  the  said  Frisby  soon  thereafter  died. 

It  was  shown  at  the  trial  that  there  was  a  rivalry  between 
the  deceased  and  the  defendant  regarding  a  certain  colored 
woman  named  Clara  Thomas,  with  whom  the  deceased  at  the  time 
he  received  the  wound  which  caused  his  death,  was  driving  in  a 
york  carriage  or  top  buggy,  along  the  public  road  to  a  certain 
campmeeting.  There  was  evidence  that  the  defendant  knew 
that  Clara  Thomas  was  with  Frisby  and  that  he  (Primrose)  had 
said  on  the  day  of  the  shooting  to  one  witness  "I  will  get  him," 
and  to  another  witness  "  I  will  match  him." — referring  to  Frisby, 
the  deceased;  that  Primrose  had  asked  the  woman  Thomas  to 
accompany  him  to  the  campmeeting  on  the  day  in  question  but 
that  she  refused,  telling  him  that  she  had  promised  to  go  with 
Frisby.  That  Frisby  and  Primrose  had  met  at  the  house  of  one 
witness  on  the  same  day  before  Frisby  had  started  to  the  camp- 
meeting and  that  their  conduct  towards  each  other  was  cool, 
neither  of  them  speaking  to  the  other.  That  when  Frisby 
started  in  his  team  with  the  Thomas  woman  toward  the  camp- 
meeting, the  defendant  (Primrose)  was  seen  shortly  after  they 
left  driving  his  team  in  their  direction  and  finally  overtook  them 
on  the  public  road  in  front  of  the  house  where  Frisby's  mother 
lived.  From  this  point  the  woman,  Clara  Thomas,  who  was  an 
eye  witness  to  the  affray,  testified  to  the  effect  that  Primrose  upon 
overtaking  Frisby,  who  had  stopped  his  carriage  in  front  of  his 
mother's  house,  intending  to  go  in  the  house,  then  got  out  of  his 
wagon  and  started  toward  the  vehicle  where  the  witness  and 
Frisby  were,  asking  the  witness  if  he  could  come  over  and  talk 
to  her  while  Frisby  went  in  the  house ;  that  Frisby  said  to  Prim- 
rose "Man,  you  go  on.  You  are  nothing  but  a  mouthful  of  gas 
anyhow,"  that  Primrose  who  was  then  nearly  to  Frisby's  carriage, 
going  on  the  side  where  the  witness  sat,  laughed  and  said  "I 
guess  I'm  about  as  much  as  you  are."  That  when  Primrose  got 
as  far  as  the  wheel  of  Frisby's  carriage,  the  latter  picked  up  a 
revolver  which  was  lying  on  his  carriage  seat  between  the  witness 
and  himself,  and  fired  across  her  at  Primrose,  pointing  the  pistol 
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straight  at  the  latter.  That  Primrose  grabbed  for  Frisby's  hand, 
at  the  same  time  climbing  up  on  the  wheel  into  the  wagon.  That 
Frisby  then  again  shot  at  Primrose  and  struck  the  latter's  hand, 
the  powder  from  the  pistol  burning  the  dress  of  the  witness. 
That  while  Primrose  was  still  trying  to  wrench  the  revolver  out 
of  Frisby's  upraised  hand,  in  the  struggle  the  revolver  was  again 
discharged,  that  Frisby's  head  was  bent  downward  in  the  struggle 
and  that  when  the  revolver  was  discharged  the  last  time,  Prim- 
rose ran  to  his  own  team  and  left  Frisby  (who  had  been  wounded 
in  the  head)  standing  on  the  carriage  wheel.  That  Primrose 
turned  his  horse  around  and  told  the  witness  to  get  in  the  carriage 
with  him;  that  she  told  him  that  she  was  shot,  as  she  saw  her 
dress  smoking,  that  Primrose  then  said  "Come  on,  and  I  will 
take  you  to  the  doctor,"  that  they  did  go  to  see  a  doctor  and 
Primrose  complained  to  the  doctor  of  being  shot  in  the  leg.  Upon 
examining  the  leg,  the  doctor,  according  to  his  testimony,  found 
an  abrasion  which  he  decided  was  not  made  by  a  bullet.  The 
witness  Clara  Thomas  told  the  doctor  that  she  was  not  shot. 
The  same  witness  testified  that  while  she  and  Primrose  were 
driving  along  the  road  on  the  way  to  the  physician's  office,  Prim- 
rose said  to  her  "  If  you  had  gone  with  me  as  I  asked  you  to  go  to 
the  camp,  it  might  not  have  happened." 

After  laying  the  proper  ground  for  contradiction,  on  the 
ground  of  surprise,  the  state  proved  by  other  witnesses  that 
Clara  Thomas  had  said  to  the  Attorney  General,  under  oath,  in 
his  office,  a  short  time  before  the  trial,  that  Primrose  had  caught 
Frisby's  head  with  his  left  hand,  pulled  it  down  and  shot  him  in 
the  back  of  the  head;  at  the  same  time  telling  the  Attorney 
General  that  she  had  promised  the  defendant,  Primrose,  that  at 
the  trial  she  would  testify  for  him. 

The  defendant  Primrose  testified  that  Frisby  was  shot  acci- 
dently  while  he  was  trying  to  prevent  Frisby  from  shooting  him. 

Frisby  soon  after  the  shooting,  was  found  near  the  scene 
thereof,  unconscious,  and  taken  to  his  mother's  house.  He 
remained  unconscious  until  he  died  at  the  Delaware  Hospital 
in  Wilmington  a  few  days  thereafter. 
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A  postmortem,  examination  showed  that  death  was  produced 
by  a  bullet  wound;  that  the  bullet  had  entered  the  deceased's 
bead  just  above  the  left  ear,  taking  an  almost  horizontal  course 
slightly  downward  and  coming  out  on  the  opposite  side  of  the 
skull,  penetrating  the  brain. 

Conrad,  J.f  charging  the  jury: 

Gentlemen  of  the  jury: — Edward  Primrose,  the  prisoner  at 
the  bar,  is  charged  in  this  indictment  with  murder  of  the  first 
degree;  it  being  alleged  that  he  did  on  the  seventh  day  of  August, 
A.  D.  1910,  kill  one  August  Frisby  in  Appoquinimink  Hundred 
in  this  county,  by  shooting  him  with  a  pistol  inflicting  thereby  a 
mortal  wound  from  which  the  said  Frisby  died.  It  is  contended 
by  the  defendant  that  he  was  shot  at  by  the  said  Frisby,  and  that 
he,  the  said  Primrose,  in  striving  to  prevent  the  said  Frisby  from 
shooting  a  third  time,  took  hold  of  both  of  the  hands  of  the  said 
Frisby,  and  that  while  so  holding  the  said  Frisby,  the  pistol  was 
discharged,  the  ball  taking  effect  in  the  head  of  the  said  Frisby 
and  killing  him. 

Homicide  is  the  killing  of  one  human  being  by  another. 
Felonious  homicide  is  divided  into  three  classes;  murder  of  the 
first  degree;  murder  of  the  second  degree  and  manslaughter. 
Malice  is  an  essential  ingredient  of  the  crime  of  murder  of  both 
degrees.  Without  malice  there  can  be  no  murder  either  of  the 
first  or  of  the  second  degree.  Malice  is  a  condition  of  the  heart. 
Wherever  the  fatal  act  is  done  deliberately  or  without  adequate 
cause,  the  law  presumes  that  it  is  done  with  malice  and  the  bur- 
den is  on  the  prisoner  to  show  from  the  evidence  or  by  inference 
from'  the  circumstances  of  the  case,  that  the  act  was  not  done 
with  malice. 

Murder  of  the  first  degree  is  where  the  killing  was  done  with 
express  malice  aforethought.  Express  malice  aforethought  is 
where  one  person  kills  another  with  a  sedate,  deliberate  mind 
and  formed  design,  which  formed  design  may  be  manifested  in 
many  ways;  as,  for  instance,  by  lying  in  wait  for  the  deceased, 
or  by  antecedent  menances  or  threats  that  disclose  a  purpose  on 
the  part  of  the  prisoner  to  commit  the  act  charged,  or  by  a  former 
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grudge,  ill-will,  spite,hatred,or  malevolence  towards  the  deceased, 
or  any  other  circumstances  which  disclose  the  purpose  or  inten- 
tion of  the  accused  towards  his  victim  at  the  time  when  the  crime 
was  committed. 

Murder  of  the  second  degree  is  where  the  killing  is  done  with 
implied  malice.  Implied  malice  is  an  inference  or  conclusion  of 
the  law  from  the  facts  found  by  the  jury.  Murder  of  the  second 
degree  is  where  there  was  no  deliberate  mind  or  formed  design 
to  take  life,  or  to  perpetrate  a  crime  punishable  with  death, but 
where  the  killing  nevertheless  was  done  without  justification  or 
excuse,  and  without  provocation,  or  without  sufficient  provoca- 
tion to  reduce  the  offense  to  manslaughter.  And  where  the  cir- 
cumstances surrounding  the  case  show  that  the  killing  was  com- 
mitted under  the  influence  of  a  wicked  or  depraved  heart,  or  with 
cruel  and  wicked  indifference  to  human  life,  the  law  implies  malice 
and  makes  the  offense  murder  of  the  second  degree. 

When  the  killing  is  shown  to  have  been  done  with  a  deadly 
weapon,  malice  is  presumed,  in  the  absence  of  evidence  to  the 
contrary,  and  the  burden  of  showing  the  contrary  is  on  the  ac- 
cused, for  the  usual  and  probable  consequences  of  the  act  are 
presumed  in  law  to  have  been  intended  by  the  person  using  the 
deadly  weapon. 

Manslaughter  is  usually  committed  where  one  in  a  sudden 
affray,  in  the  heat  of  blood,  or  in  a  transport  of  passion,  without 
malice,  inflicts  a  mortal  wound,  without  time  for  reflection  or  for 
the  passions  to  cool.  It  is  where  one  person  unlawfully  kills 
another  without  malice.  In  order  to  reduce  the  crime  to  man- 
slaughter the  provocation  must  be  very  great,  so  great  as  to  pro- 
duce such  a  transport  of  passion  as  to  render  the  person  for  the 
time  being  deaf  to  the  voice  of  reason.  While  murder  proceeds 
from  a  wicked  and  depraved  heart  and  is  characterized  by  malice, 
manslaughter  results  not  from  malice,  but  from  unpremeditated 
and  unreflecting  passion. 

The  burden  of  establishing  self-defense  rests  upon  the  ac- 
cused. If  the  deceased  first  attacked  the  accused,  even  though 
the  attack  was  of  such  a  character  as  to  create  in  the  mind  of  the 
accused,  a  reasonable  belief  that  he  was  in  danger  of  death  or 
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great  bodily  harm,  it  was  his  duty  to  retreat,  if  he  could  safely 
do  so,  or  to  use  such  other  reasonable  means  as  were  within  his 
power  to  avoid  killing  his  assailant.  No  one  may  take  the  life 
of  another,  even  in  self-defense,  unless  there  is  no  other  available 
means  of  escape  from  death  or  great  bodily  harm.  In  ascertain- 
ing whether  the  accused  was  in  danger  of  injury  at  the  hands  of 
the  deceased  when  he  struck  the  mortal  blow;  and  if  in  such 
danger,  whether  he  took  the  proper  precautions  to  avoid  such 
danger,  the  jury  should  consider  the  facts  and  circumstances  of 
the  case  as  disclosed  by  the  witnesses. 

Where  there  is  conflict  in  the  testimony,  it  is  the  duty  of  the 
jury  to  reconcile  such  conflict  if  they  can.  If  they  cannot,  they 
should  accept  such  testimony  as  they  consider  under  all  the  cir- 
cumstances is  mo6t  worthy  of  credit  and  belief,  having  of  course 
regard  to  the  ignorance  or  intelligence  of  the  witnesses,  their 
interest  or  bias,  and  the  opportunity  which  they  had  of  observing 
and  knowing  the  things  respecting  which  they  testified. 

As  regards  circumstantial  evidence,  the  law  has  been  laid 
down  in  this  state  as  follows  : 

"Where  the  evidence  relied  upon  to  prove  the  guilt  of  the 
accused  is  circumstantial,  it  is  essential  first,  that  such  circum- 
stances be  proved  to  the  satisfaction  of  the  jury  beyond  a  reason- 
able doubt;  second,  that  such  circumstances  be  in  all  respects 
consistent  with  the  theory  of  the  guilt  of  the  accused,  and  third, 
that  such  circumstances  be  inconsistent  with  any  other  reasonable 
theory  than  the  guilt  of  the  accused .  In  other  words,  there  should 
not  be  a  conviction  upon  circumstantial  evidence  unless  such 
evidence  be  sufficient  to  exclude  any  reasonable  inference  or  con- 
clusion other  than  that  the  accused  is  guilty  of  the  crime  charged. " 

The  duty  is  upon  the  state  to  prove  beyond  a  reasonable 
doubt  every  material  ingredient  of  the  crime  charged.  In  every 
criminal  case  the  accused  is  presumed  to  be  innocent  until  his 
guilt  is  proven  beyond  a  reasonable  doubt.  If  after  carefully  and 
conscientiously  considering  and  weighing  all  the  evidence  in  the 
case,  you  should  entertain  a  reasonable  doubt  of  the  guilt  of  the 
prisoner,  you  should  give  him  the  benefit  of  such  doubt,  and  your 
verdict  should  be  not  guilty.     But  such  a  doubt  must  be  as  the 


172 Court  of  Oybr  and  Terminer — 1910.        pBoyct 

Charge. 

word  implies  "reasonable/*  not  a  mere  fanciful,  vague  or  specula- 
tive doubt,  but  such  a  substantial  doubt  as  fair-minded  and 
conscientious  men  would  entertain  under  all  the  facts  and  cir- 
cumstances in  the  case.  If  upon  mature  consideration  of  the 
evidence,  you  should  not  be  able  to  determine  how  the  fatal  shot 
was  fired,  or  by  whom  it  was  fired,  or  if  you  should  not  be  satisfied 
from  the  evidence,  beyond  a  reasonable  doubt,  that  the  shot 
was  fired  by  the  prisoner,  you  should  acquit  him.  If  you  should 
find  from  the  evidence  that  the  prisoner  without  intending  to 
injure  him,  attempted  to  disarm  Frisby,  or  attempted  to  prevent 
Frisby  from  injuring  him,  and  in  the  struggle  the  pistol  was  acci- 
dentally discharged  and  killed  Frisby,  you  should  acquit  the 
prisoner.  And  if  the  jury  are  satisfied  from  the  evidence  that  the 
deceased  first  attacked  the  prisoner,  and  that  from  the  character 
of  such  attack,  he  had  reasonable  cause  to  believe,  and  did  believe, 
that  he  was  in  imminent  danger  of  death  or  great  bodily  harm, 
and  that  he  had  no  reasonable  means  of  avoiding  or  preventing 
his  death  or  great  bodily  harm,  other  than  by  shooting  his  assail- 
ant, and  that  under  such  circumstances  he  shot  Frisby,  it  was  a 
justifiable  act  of  self-defense  and  the  prisoner  should  be  acquitted. 

The  jury  are  the  sole  judges  of  the  facts  and  circumstances  of 
the  case  as  disclosed  by  witnesses,  and  they  may  consider  in  con- 
nection therewith  any  evidence  going  to  show  the  contrast  in  size 
and  physical  proportions  between  the  accused  and  the  deceased. 

If  you  are  satisfied  that  the  prisoner  killed  the  deceased 
unlawfully,  but  without  malice,  your  verdict  should  be  guilty 
of  manslaughter.  If  you  believe  the  prisoner  killed  the  deceased 
maliciously,  without  justification  or  excuse,  and  without  sufficient 
provocation  to  reduce  the  offense  to  manslaughter,  your  verdict 
should  be  guilty  of  murder  of  the  second  degree. 

If  the  evidence  satisfies  you  that  the  prisoner  killed  the 
deceased  with  express  malice  aforethought,  being  as  heretofore 
explained  to  you,  with  a  sedate  deliberate  mind  and  formed 
purpose,  then  your  verdict  should  be  guilty  of  murder  of  the  first 
degree. 

And  finally,  if  you  are  not  satisfied  beyond  a  reasonable 
doubt  of  the  guilt  of  the  prisoner  of  either  murder  of  the  first 
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degree,  murder  of  the  second  degree  or  manslaughter,  your  ver- 
dict should  be  not  guilty. 

Verdict,  not  guilty. 


Jambs  S.  Phillips,  d.  b.  a.,v$.  Minos  S.  Brittinoham,  p.  b.  r. 

1.  Trespass — Acts  Constituting — Rbal  Property. 

Trespass  lies  for  wrong  to  the  possession  of  real  property,  and  possession 
of  the  plamtifl,  wrongful  entry  by  the  defendant,  and  damage  therefrom  are  the 
necessary  elements. 

2.  Trespass — Acts  Constituting — Intent. 

The  intent  of  the  person  entering  is  immaterial  in  an  action  of  trespass 
if  the  entry  be  made  without  justifiable  cause  or  purpose,  or  license  or  title' 

3.  Trial — Province  op  Jury — Credibility  op  Witnesses. 
The  credibility  of  witnesses  is  solely  a  question  for  the  jury. 

4.  Master  and  Servant— Liability — Independent  Contractor. 

In  an  action  of  trespass,  if  the  defendant  employed  an  independent  con- 
tractor to  cut  timber  on  his  land,  and  such  contractor,  without  the  authority 
or  direction  of  the  defendant,  trespassed  and  cut  timber  on  the  land  of  another, 
the  defendant  was  not  liable. 

5.  Adjoining  Landowners — Trees  on  Line. 

If  a  tree  stands  directly  upon  the  line  between  two  adjoining  landowners,  it 
is  the  common  property  of  both,  whether  it  be  marked  as  a  boundary  or  not. 

6.  Trespass — Acts  Constituting — Trees  on  Boundary. 

In  an  action  of  trespass,  a  defendant  who  cuts  or  orders  cut  down  trees 
on  the  boundary  line  of  his  property,  and  which  belong  to  him  and  an  adjoin- 
ing owner  in  common,  is  guilty  of  trespass,  whether  ne  enters  on  the  land  of 
the  adjoining  owner  or  not. 

7.  Trespass — Damages— Entry  on  Real  Property. 

A  wrongful  entry  on  real  property  entitles  the  owner  to  nominal  damages , 
regardless  of  any  injury,  and  he  is  entitled  to  special  damages  to  compensate 
him  for  any  injury  actually  incurred. 

Del.  cases  cited :  Quillen  v.  Belts  %  1  Penn.  53. 

Del  Statute:  Rev.  Code  (1893)  ch.  100,  Sees.  1  and  2. 

(October  13,  1910.) 

Judges  Woollby  and  Hastings,  sitting. 
Daniel  J.  Lay  ton,  Jr.,  for  plaintiff. 


i 
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Robert  C.  White,  for  defendant. 

Superior  Court,  Sussex  County,  October  Term,  1910. 

Appeal  prom  Judgment  of  Justice  op  the  Peace  in  an 
Action  of  Trespass  (No.  21,  October  Term,  1909),  under  Sees. 
1  and  2,  CAa/>.  100,  Revised  Code  (1893),  giving  to  justices  of  the 
peace  original,  and  to  the  Superior  Court,  appellate  "jurisdiction 
of  actions  of  trespass  *  *  *  for  direct  or  immediate  injuries 
to  real  property,  when  the  damages  claimed  in  such  action  do 
not  exceed  one  hundred  dollars." 

The  case  is  stated  in  the  charge  of  the  court. 

Woollby,  J.,  charging  the  jury: 

Gentlemen  of  the  jury : — This  suit  has  been  instituted  under 
those  statues  that  give  to  justices  of  the  peace,  original,  and  to 
this  court,  appellate  "jurisdiction  of  actions  of  trespass  *  *  * 
for  direct  or  immediate  injuries  to  real  property,  when  the  dam- 
ages claimed  in  such  action  do  not  exceed  one  hundred  dollars." 
(Rev.  Code,  Ch.  100,  Sees.  1,2). 

An  action  of  trespass  of  this  character  lies  to  recover  damages 
for  injuries  to  the  realty,  committed  by  one  who  enters  without 
right  upon  the  land  of  another.  The  general  principle  of  law 
that  applies  to  this  action  is,  that  the  action  lies  for  a  wrong  done 
to  the  possession  of  real  property,  and  a  plaintiff  proving  himself 
in  possession  merely  of  the  property,  and  proving  an  entry  upon 
it  by  the  defendant,  establishes  against  the  defendant  a  case  of 
trespass,  unless  the  defendant  can  prove  on  his  part  a  title  to  the 
premises,  or  a  right  otherwise,  as  by  license  or  permission,  to  make 
such  entry.  Therefore  in  order  for  the  plaintiff  to  recover  in  an 
action  of  trespass  to  real  property,  he  is  required  to  prove,  by  a 
preponderance  of  the  evidence,  the  three  essential  ingredients  of 
the  action,  wh\ch  are  possession  of  the  property  by  himself,  entry 
upon  it  by  the  defendant  or  by  one  at  his  direction,  and  the 
damage  thereby  done. 

With  respect  to  the  possession  of  the  property  by  the  plain- 
tiff, it  is  admitted  that  the  plaintiff  held  the  title  to  and  was  in 
possession  of  the  property  at  the  time  of  the  alleged  trespass. 
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It  is  further  admitted  that  in  this  case  there  is  no  dispute  about 
party  lines.  By  uncontradicted  evidence  it  appears,  that  the 
plaintiff's  property  was  bounded  on  the  north  for  about  eight 
hundred  and  fifty  yards  by  property  of  the  White  heirs,  that  the 
line  dividing  the  two  properties  was  defined  by  marks  upon 
trees,  that  the  defendant  purchased  the  timber  upon  the  tract  of 
the  White  heirs  and  subsequently  purchased  the  tract  itself. 

With  respect  to  the  ingredient  of  entry,  it  is  claimed  by  the 
plaintiff  that  the  defendant  approached  or  entered  upon  the  land 
of  the  plaintiff  and  ordered  or  directed  certain  men  to  fell  or  cut 
down  trees  that  were  upon  the  line  between  the  two  properties 
and  were  marked  as  line  trees,  and  that  pursuant  to  such  orders 
and  directions,  these  trees  were  cut  down  and  taken  away.  It  is 
claimed  by  the  defendant  that  he  gave  no  such  orders  or  directions 
to  any  one,  that  he  did  not  cut  down  the  trees  himself,  nor  did 
he  aid  or  abet  any  one  in  felling  them,  that  he  made  a  contract 
with  one  Figgs  to  cut  the  timber  from  his  own  tract  of  land,  and 
if  Figgs  cut  the  line  trees,  he  did  it  upon  his  own  responsibility, 
and  the  trespass,  if  any,  was  Figgs*  and  not  his. 

With  respect  to  the  element  of  damage,  the  plaintiff  claims 
in  the  first  instance  that  he  is  entitled  to  damages  for  the  mere 
entry,  and  second  that  he  is  entitled  to  special  damages  for  the 
destruction  and  loss  of  the  line  trees  and  the  injury  done  his 
young  growth  by  the  felling  of  tops  upon  them,  and  for  the  in- 
jury to  his  fence.  The  defendant,  having  denied  the  felling  of  the 
line  trees,  claims  that  the  plaintiff  could  have  sustained  no  loss 
with  respect  to  them,  and  that  no  injury  was  done  to  the  timber 
or  premises  of  the  plaintiff  by  the  felling  of  tops,  and  claims  there- 
fore that  the  plaintiff  is  entitled  to  neither  nominal  nor  special 
damages. 

In  an  action  of  this  character,  it  is  not  required  of  the  plain- 
tiff to  prove  that  the  acts  alleged  to  have  been  done  by  the  defen- 
dant were  done  by  him  with  a  wrongful  intent.  It  is  sufficient  if 
it  be  shown  that  they  were  done  without  a  justifiable  cause  or 
purpose,  though  they  were  done  accidentally  or  by  mistake;  and 
if  shown  to  have  been  done  as  alleged,  they  cannot  be  avoided 
by  the  defendant  unless  he  shows  on  his  part  that  they  were  done 
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by  permission  or  license  of  the  plaintiff.     Of  such  permission  or 
license  there  is  no  evidence  in  this  case. 

Of  the  testimony  in  this  case  and  of  the  credibility  of  the 
witnesses  who  gave  it,  you  are  the  sole  and  exclusive  judges,  and 
from  that  testimony  alone  you  are  to  determine  the  issues  pre- 
sented. If  you  find  that  the  defendant  employed  Figgs  to  cut 
his  timber,  and  Figgs  cut  the  line  trees  and  broke  the  plaintiff's 
fence  and  otherwise  injured  the  plaintiff's  property  without  the 
authority,  direction,  aid  or  command  of  the  defendant,  then  Figgs 
was  the  trespasser  and  the  defendant  is  not  responsible  for  Figgs' 
trespass,  and  your  verdict  should  be  for  the  defendant.  If  you 
find  that  the  defendant  neither  aided,  abetted  or  commanded 
any  one  to  cut  the  line  trees  or  do  the  other  acts  complained  of  f 
and  that  he  did  not  do  them  himself,  then  your  verdict,  likewise, 
should  be  for  the  defendant. 

It  is,  however,  a  principle  of  law,  that  if  a  tree  stands  directly 
upon  the  line  between  the  lands  of  adjoining  owners,  so  that  the 
line  passes  through  it,  it  is  the  common  property  of  both,  whether 
it  be  marked  as  a  boundary  or  not  (Quillen  vs.  Betts,  1  Penn.  53), 
and  if  you  believe  that  the  defendant  entered  upon  the  plaintiff's 
property,  or  without  being  thereon,  aided  or  abetted  any  one  in 
the  trespass  complained  of,  or  ordered,  incited,  advised  or  direct- 
ed the  person  or  persons  who  committed  the  trespass,  to  cut  the 
line  trees  and  otherwise  do  the  acts  alleged,  then,  he  ,  the  defen- 
dant, is  as  liable  as  though  he  commited  the  act  with  his  own 
hands,  and  your  verdict  should  be  for  the  plaintiff.  2  Greenleaf 
Ev.t  Sec.  622. 

If  you  find  that  the  defendant  went  upon  the  lands  of  the 
plaintiff  or  sent  others  thereupon,  without  leave  or  license,  though 
no  consequent  injury  be  proved,  the  plaintiff  is  entitled  to  a  ver- 
dict for  nominal  damages.  If  you  find  that  the  defendant  com- 
mitted, or  directed  to  be  committed  the  trespass  complained  of, 
and  special  injury  resulted  to  the  plaintiff,  your  verdict  should 
be  for  the  plaintiff  for  such  damages  as  by  the  evidence,  you  find 
he  has  sustained. 

Verdict  for  plaintiff. 
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Jambs  Arnold  vs.  The  Sentinel  Printing  Company,  a  corpora- 
tion of  the  State  of  Delaware. 

1.  Corporations — Service  op  Summons  on   Person   as   President — 
Setting  Aside — Disclosure. 

A  motion  to  set  aside  service  of  a  summons  on  a  person  as  president  of 
defendant  corporation,  on  the  ground  that  he  is  not  its  president,  should  dis- 
close who  the  president  is,  or  some  other  officer  on  whom  service  may  be  had, 
or  show  that  there  is  no  such  officer. 

2.  Corporations — Service  of  Summons  on  Person  as  President — Set- 
ting Aside — Disclosure. 

The  petition  of  the  manager  of  defendant  corporation  to  set  aside  service 
of  summons  on  W.  as  its  president,  supported  by  W.'s  affidavit  that  he  is  not 
and  was  not  its  president,  and  the  manager's  affidavit  that  he  does  not  know 
who  are  its  president  and  directors,  and  that  to  the  best  of  his  knowledge  and 
belief  there  are  none,  should  be  granted,  unless  plaintiff  satisfies  the  court 
that  such  statements  are  untrue. 

* 

Del.  Cases  followed:  Grier  v.  Arlington  Mills  Mfg.  Co.,  1 
Penn.  581  and  McGrath  v.  W.  &  N.  C.  E.  Ry.  Co.,  (N.  C.  Co. 
unreported). 

Woolley's  Delaware  Prac.  Sec.  213,  p.  148. 

(October  26,   1910.) 

Pbnnbwill,  C.  J.,  and  Woolley,  J.,  sitting. 
CalebS*.  Lay  ton,  Jr.,  for  the  rule. 
William  M.  Hope,  contra. 

Superior  Court,  Kent  County,  October  Term,  1910. 

Summons  Case  (No.  25,  October  Term,  1910).  Rule  to 
show  cause  why  the  service  of  summons  made  upon  D.  M. 
Wilson  as  president  of  The  Sentinel  Printing  Company  should  not 
be  vacated,  issued  upon  motion  supported  by  the  affidavit  of 
the  person  served  to  the  effect  that  he  is  not  and  was  not  president 
of  the  defendant  company  at  the  time  said  process  was  served 
upon  him. 

Pbnnbwill,  C.  J.,  delivering  the  opinion  of  the  court: 

In  the  matter  of  the  rule  to  show  cause  why  the  service  of 
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the  summons  made  upon  D.  M.  Wilson  as  President  of  The 
Sentinel  Printing  Company  in  the  suit  of  James  Arnold  against 
said  company,  should  not  be  vacated,  the  court  have  reached  a 
conclusion  which  is  based  upon  the  authority  of  one  reported 
and  one  unreported  case  in  which  the  court  ruled  upon  a  similar 
question,  viz. : — 

Grier  vs.  Arlington  Mills  Mfg.  Co.,  1  Penn.  581,  and 
McGraih  vs.  W.  &  N.  C.  E.  Ry.  Co. 

These  two  cases  are  referred   to   in  Woolley's  "Delaware 
Practice,"  p.  148,  in  the  following  language : 

"If  the  service  is  made  upon  an  officer  of  a  corporation, 
other  than  such  an  officer  contemplated  by  the  statute,  the  court 
will,  on  motion  set  the  return  aside,  or  if  the  return  shows  that 
service  was  made  upon  a  director  of  a  corporation,  when  by  peti- 
tion and  affidavit  it  is  shown  to  the  court  that  the  president  is  a 
resident  of  the  State,  the  court  will  vacate  the  return.  But  in 
such  a  case  the  petition  must  disclose  the  name  and  residence  of 
the  president,  upon  the  principle  of  a  plea  in  abatement,  or  the 
court  will  dismiss  the  petition  and  refuse  to  annul  the  return." 

Such  being  the  rule  heretofore  declared  by  the  court,  and 
which  is  a  very  reasonable  one,  we  think  the  same  should  be 
followed  in  the  present  case.  There  has  been  no  petition  filed  in 
the  case,  but  simply  an  oral  motion  to  quash  the  service,  said 
motion  being  based  upon  an  affidavit  of  D.  M.  Wlison  which  avers 
that  he  was  not  at  the  time  of  the  alleged  service  the  president  of 
the  defendant  company.  But  in  the  absence  of  a  petition  filed 
by  the  company  and  which  if  filed,  must  have  disclosed  the  name 
of  the  president  of  the  company,  if  the  person  served  was  not 
such  officer,  we  think  the  company  should  furnish  such  informa- 
tion to  the  plaintiff  before  the  service  is  quashed. 
j  ]]  We  recoginze  the  difficulty  that  counsel  for  the  rule  may  have 
in  complying  with  this  requirement.  He  may  not  be  in  the  posses- 
sion of  such  knowledge,  and  therefore  unable  to  impart  the  in- 
formation. But  he  makes  his  motion  in  behalf  of  the  defendant 
company,  and  could  not  do  otherwise  because  Mr.  Wilson  individ- 
ually has  no  status  in  the  proceeding.  He  is  not  a  party.  The 
motion  being  made  by  the  company,  for  whom  counsel  was  given 
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leave  to  appear,  we  must  assume  the  company  knows  who  is  its 
president,  or  if  there  is  no  such  officer,  has  knowledge  of  that  fact. 

We,  therefore,  hold  that  the  service  cannot  be  quashed 
until  the  company  discloses,  either  who  is  its  president,  or  other 
officer  upon  whom  service  can  be  made,  if  any  such  there  be 
If  there  be  no  president  or  other  such  officer,  that  fact  should 
be  shown. 

We  regard  the  motion  before  the  court,  as  we  would  the 
petition  if  filed,  in  the  nature  of  a  plea  in  abatement,  and  subject 
to  the  rules  applicable  to  such  a  plea. 

Since  the  above  ruling  a  petition  has  been  filed,  and  this 
should  have  been  done  in  the  first  instance.  Such  petition  is 
as  follows: 

"That  The  Sentinel  Printing  Company  was  organized  as  a 
corporation  under  Chapter  147,  Volume  17,  Laws  of  Delaware, 
entitled  'an  Act  concerning  Private    Corporations,    passed  at 
Dover,  March  14,  1883.' 

"That  your  petitioner  does  not  know  who  are  the  President 
and  Directors  of  said  Company,  and  to  the  best  of  his  knowledge 
and  belief  there  is  no  President  nor  Board  of  Directors  of  said 
Company. 

"That  it  has  come  to  the  knowledge  of  your  petitioner  that 
Daniel  M.  Wilson,  who  was  served  with  a  writ  of  summons  in  the 
above  mentioned  case,  as  President  of  said  Company,  has  made 
an  affidavit  duly  sworn  to  according  to  law,  that  he  is  not  the 
President  of  said  Company,  and  was  not  such  at  the  time  of  the 
institution  of  the  above  mentioned  suit. 

"Your  petitioner  therefore  prays  the  Court  that  the  return 
of  the  Sheriff  of  Kent  County  in  the  above  mentioned  suit  be 
quashed  for  the  reason  that  it  appears  from  the  affidavit  of 
Daniel  M.  Wilson,  above  mentioned,  that  he  is  not  the  President 
of  said  defendant  Company. 

"And  your  petitioner  will  ever  pray,"  etc. 

"Edward  B.  Louderbough, 
Manager  of  The  Sentinel  Printing  Company*9 
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All  the  facts  having  now  been  shown  by  the  affidavit  and 
petition  which  can  be  reasonably  required,  we  think  the  service 
should  be  quashed  unless  the  plaintiff  can  satisfy  the  court 
that  the  statements  contained  in  said  affidavit  and  petition 
are  untrue. 

(The  rule  to  show  cause  was  subsequently  withdrawn  upon 
application  of  counsel  for  the  rule.) 


Elmer  L.  Bullock  vs.  James  Porter. 

1.  Negligence— Setting  Fires. 

The  liability  of  one  who  sets  fire  to  brush  on  his  land,  which  spreads  to 
and  burns  adjoining  property,  depends  on  whether  he  was  negligent  in  start- 
ing it  under  the  circumstances,  or  in  afterwards  failing  to  stay  its  progress; 
the  criterion  being  whether  he  used  such  care  as  an  ordinarily  prudent  and 
careful  man  would  use. 

2.  Damages— Measure  of  Damages— Burning  Over  Land. 

The  measure  of  damages  for  burning  over  land  is  the  difference  between 
its  value  immediately  before  the  fire  and  its  value  thereafter. 

(October  31,   1910.) 

Judges  Conrad  and  Woolley  sitting. 
W.  Watson  Harrington  for  plaintiff. 
Richard  R.  Kenney  for  defendant. 

Superior  Court,   Kent  County,  October  Term,   1910. 

Action  on  the  Case  (No.  19,April  Term,  1910),  based  upon 
the  alleged  negligence  of  the  defendant  in  setting  fire  to  grass 
and  brush  on  his  land,  to  recover  damages  for  injuries  to 
timber  growing  on  adjacent  land  of  the  plaintiff. 

The  facts  appear  in  the  charge  of  the  court.  ' 

Woolley,  J.,  charging  the  jury: 

Gentlemen  of  the  jury : — This  is  an  action  on  the  case,  where- 
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in  the  plaintiff  relying  upon  his  remedy  at  common  law  and  not 
upon  the  statute,  seeks  to  recover  from  the  defendant,  damages 
for  injuries  to  his  property,  caused  as  it  is  alleged,  by  the  defen- 
dant's acts  of  negligence.  The  plaintiff  claims  that  the  defen- 
dant, on  the  twenty-third  day  of  March,  A.  D.  1910,  with  the  aid 
of  others  acting  under  his  direction,  set  fire  to  the  grass,  brush 
or  growth  upon  the  part  of  his  land  that  was  east  of  and  adjacent 
to  the  land  of  the  plaintiff;  that  at  the  time  the  fire  was  started, 
the  wind  was  light  and  blew  from  the  south  and  away  from  the 
plaintiff's  land;  that  shortly  thereafter,  the  wind  shifted  to  the 
east  and  blew  with  increased  force  toward  the  plaintiff's  land,  as  a 
result  of  which,  the  fire  rapidly  spread,  and  becoming  greater  in 
volume,  got  beyond  the  control  of  the  defendant  and  of  those 
assisting  him,  and  reaching  the  land  of  the  plaintiff,  destroyed  a 
portion  of  his  timber  and  caused  the  loss  and  injury  complained 
of  in  this  action.  The  negligence  imputed  to  the  defendant 
consists  of  acts  both  of  commission  and  omission,  which  are 
represented  to  be  his  act  of  burning  the  brush  at  a  time  when,  by 
reason  of  the  state  of  the  wind  and  weather,  such  an  act,  as  it  is 
alleged,  was  dangerous  and  improper,  and  his  failure  or  neglect 
to  plow  furrows  ahead  of  the  fire,  start  back  fires  or  otherwise 
protect  the  property  of  the  plaintiff  from  the  encroachment  of 
the  fire  and  the  resulting  injury. 

The  defendant  claims  that  his  act  of  starting  the  fire  upon  his 
own  land,  under  the  conditions  that  prevailed  at  the  time,  was 
not  dangerous,  and  therefore  was  not  an  act  of  negligence;  that 
he  could  neither  forsee  nor  prevent  the  change  of  the  wind  from 
a  direction  that  carried  the  fire  away  from  the  plaintiff's  land  to 
a  direction  that  carried  the  fire  toward  it;  that  when  the  wind 
changed  its  direction  and  increased  its  velocity,  he  and  his  assist- 
ants did  all  they  could  to  extinguish  the  fire  and  stay  its  progress; 
that  the  spread  of  the  fire  to  the  property  of  the  plaintiff  and  the 
conseqeuent  injury  were  unavoidable  and  resulted  from  no  negli- 
gence of  the  defendant  in  his  efforts  to  control  and  prevent  it. 

The  plaintiff  claims  that  he  has  sustained  damages  to  the 
extent  of  five  hundred  dollars  and  the  defendant  claims  that  the 
damages  sustained,  if  any,  are  inconsiderable. 
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From  this  statement  of  the  case,  briefly  digested  from 
the  evidence,  it  appears  that  you  are  called  upon  to  determine  two 
and  possibly  three  issues  of  facts,  the  first  of  which  is,  whether 
the  defendant  was  negligent  in  starting  to  burn  his  brush  under 
the  conditions  that  prevailed  at  the  time.  If  you  should  find  that 
the  defendant  was  not  negligent  in  so  starting  the  fire,  you  must 
then  determine  the  second  issue,  which  is  whether  the  defendant 
was  guilty  of  negligence  in  failing  to  stay  the  progress  of  the  fire 
and  to  prevent  the  consequent  injury  to  the  plaintiff's  property, 
or  whether  the  progress  of  the  fire  and  its  resulting  injury  were 
matters  beyond  the  control  of  the  defendant  and  unavoidable 
in  their  nature.  The  third  issue  is  one  of  damages,  a  considera- 
tion of  which  depends,  of  course,  upon  your  determination  of  the 
other  two  issues. 

With  respect  to  the  first  issue,  the  court  say  to  you,  tha* 
aside  from  the  statute  which  is  not  invoked  in  this  case,  the 
burning  of  brush  at  proper  times  under  proper  conditions,  while 
always  hazardous  is  not  always  dangerous,  when  done  with  the 
care  and  under  the  precautions  required  of  one  who  would  avoid 
liability  for  consequential  injuries.  When  brush  is  burned  upon 
the  property  of  one  whereby  injury  is  done  to  the  property  of 
another,  the  question  of  liability  for  the  injury  depends  upon  the 
presence  or  absence  of  negligence  in  starting  or  controlling  the 
fire.  Negligence,  as  comtemplated  by  the  law  in  this  regard, 
is  the  want  of  ordinary  care,  that  is,  the  want  of  such  care  as  an 
ordinarily  prudent  and  careful  man  would  use  when  the  under- 
takes to  burn  brush  that  is  upon  and  extends  over  his  own  land 
to  the  land  of  his  neighbor.  It  is  the  failure  to  observe,  for  the 
protection  of  the  neighbor,  whose  property  may  thereby  become 
endangered,  that  degree  of  care,  precaution  and  vigilance  which 
the  hazard  of  the  act  and  the  circumstances  surrounding  it,  justly 
demand.  Should  you  find  that  the  defendant  was  negligent  in 
setting  fire  to  his  brush  under  the  conditions  that  prevailed  at 
the  time,  your  verdict  should  be  for  the  plaintiff. 

If,  however,  you  find  upon  the  first  issue  that  the  defendant 
was  not  negligent  in  starting  the  fire,  you  must  then  determine 
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the  second  issue  and  find  whether  the  defendant  was  negligent 
in  failing  to  control  the  fire  and  to  prevent  the  injury  to  the 
plaintiff's  timber,  or  whether  the  spread  of  the  fire  and  the  conse- 
quent injury  were  things  inevitable  and  unavoidable. 

This  issue,  like  the  other,  is  determined  by  applying  to  it 
the  law  of  negligence  already  stated  to  you,  to  which  the  court 
will  add,  that  having  started  the  fire,  there  was  required  of  the 
defendant  a  care  over  its  progress  and  a  diligence  to  prevent  its 
spread  that  was  proportioned  to  the  danger  or  mischief  liable  to 
ensue  to  the  plaintiff's  property,  an  omission  of  which  constitutes 
negligence  for  which  the  defendant  can  be  held  liable.  There- 
fore, if  you  find  that  the  defendant  was  negligent  in  controlling 
the  fire  or  in  preventing  its  spread  to  the  plaintiff's  timber,  by 
doing  what  he  and  those  acting  under  him  should  not  have  done 
or  by  failing  to  do  what  he  and  they  should  and  could  have  done, 
your  verdict  should  be  for  the  plaintiff. 

Should  you  find  for  the  plaintiff  upon  the  ground  of  the 
defendant's  negligence  either  in  starting  the  fire  or  in  controlling 
it,  or  in  both,  your  verdict  should  be  for  such  a  sum  as  would 
compensate  him  for  the  injury  he  thereby  sustained,  as  shown 
by  the  difference  between  the  value  of  his  property  immediately 
before  the  fire,  including  timber,  young  and  old,  and  its  value 
thereafter. 

Negligence,  however,  is  never  presumed;  it  must  always  be 
proved  and  the  burden  of  proving  it  is  upon  the  plaintiff.  There- 
fore, if  you  find  from  the  proofs,  that  the  defendant  was  not  guilty 
of  negligence  in  starting  the  fire  in  the  first  instance,  and  was  not 
thereafter  negligent  in  his  endeavor  to  prevent  its  spread  to  the 
plaintiff's  timber,  and  that  the  injury  complained  of  was  the 
result  of  an  unavoidable  accident,  then  your  verdict  should  be 
for   the    defendant. 

Of  the  evidence  in  this  case  you  are  the  sole  and  exclusive 
judges  and  from  the  evidence  in  this  case  you  are  to  determine 
the  issues,  not  by  the  rule  of  reasonable  doubt  that  prevails  in 
criminal  cases,  but  according  as  the  evidence  weighs  or  prepon- 
derates in  favor  of  one  party  or  the  other. 

Verdict  for  plaintiff. 
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State  vs.  Eugene  Cole. 

1.  Burglary — Evidence— Possession  of  Stolen  Goods. 

Where  a  dwelling  is  broken  and  entered  into,  and  goods  are  stolen  there- 
from at  the  time,  the  finding  of  the  goods  soon  after  in  the  possession  of  a 
person  is  prima  facie  evidence  of  his  commission  of  the  breaking  and  entering, 
as  well  as  the  intent  with  which  he  did  so. 

2.  Indictment  and  Information — Time  of  Offense. 

The  date  in  an  indictment  is  immaterial.  All  that  is  necessary  is  to 
prove  that  the  offense  was  committed  within  the  period  of  limitations  prior 
to  the  finding  of  the  indictment. 

3.  Criminal  Law — "Reasonable  Doubt." 

The  "reasonable  doubt"  of  defendant's  guilt,  which,  being  entertained 
by  the  jury,  should  inure  to  his  acquittal,  is  not  a  vague,  fanciful,  whimsi- 
cal, or  even  possible  doubt,  but  such  a  doubt  as  naturally  arises  out  of  the  evi- 
dence, and  may  reasonably  be  entertained  by  men  of  ordinary  intelligence, 
impartiality,  and  judgment,  after  a  careful  and  conscientious  consideration 
of  all  the  evidence. 

(November  15,  1910.) 

Judges  Boycb  and  Hastings  sitting. 

Eugene  Hardesty  for  the  state. 

(The  prisoner  was  unrepresented  by  counsel.) 

Court  of  General  Sessions,  New  Castle  County,  November 
Term,  1910. 

Indictment  (No.  25,  November  Term,  1910)  for  Breaking 
and  Entering  a  Dwelling  House  in  the  Nighttime  with 
Intent  to  Commit  Larceny. 

The  case  is  stated  in  the  charge  to  the  jury. 

Hastings,  J.,  charging  the  jury: 

Gentlemen  of  the  jury : — Eugene  Cole  is  charged  in  this  indictr 
ment  with  having  on  the  fourth  day  of  October,  in  Wilmington 
hundred,  this  county,  about  the  hour  of  11  o'clock  in  the  daytime, 
entered  the  dwelling  house  of  Mary  Santino,  in  which  dwelling 
house  certain  goods,  chattels,  and  other  goods,  being  the  subject 
of  larceny,  were  then  and  there  kept  and  deposited,  and  having 
taken  the  property  of  one  Robert  Dolly,  said  property  consisting 
of  several  articles,  among  them  being  two  umbrellas  and  a  stick 
pin.  The  indictment  complains  of  the  commission  of  a  statutory 
offense,  which  is  twofold  in  its  character:   (1)  The  breaking  and 
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entering  of  a  dwelling  house;  (2)  with  the  intent  to  commit  lar- 
ceny. 

In  order  to  convict  the  prisoner  in  manner  and  form  in  which 
he  stands  indicted,  you  must  be  satisfied  beyond  a  reasonable 
doubt,  (1)  that  he  did  feloniously  break  and  enter  into  the  dwelling 
house  of  the  woman,  Mary  Santino;  (2)  that  he  did  so  break  and 
enter  with  the  intent  to  so  commit  larceny,  that  is,  with  the  felo- 
nious intent  to  take  and  carry  away  the  goods  and  chattels  kept 
in  said  dwelling  house  with  the  intent  of  converting  them  to  his 
own  use,  without  the  consent  of  the  owner. 

The  state  has  not  produced  direct  evidence  of  the  alleged 
breaking  and  entering,  but  has  introduced  evidence  to  the  effect 
that  certain  of  the  goods  and  chattels  mentioned  in  the  indict- 
ment were  found,  upon  search  made  by  the  officer,  in  a  room 
occupied  by  the  defendant. 

The  prosecuting  witness,  Dolly,  has  identified  the  said  goods 
so  found  in  the  possession  of  the  defendant.  The  state  relies 
upon  this  proof  as  prima  facie  evidence  of  the  guilt  of  the  pris- 
oner in  manner  and  form  as  he  stands  indicted,  contending  that 
his  possession  of  said  goods,  in  the  absence  of  satisfactory  explana- 
tion, raises  the  presumption  that  he  did  break  and  enter  the  said 
dwelling  house  with  the  intent  to  commit  larceny. 

It  is  a  well  recognized  principle  of  law  that  when  recently 
stolen  property  is  found  in  the  possession  of  a  person,  that  person 
is  presumed  in  law  to  be  the  one  who  stole  it,  unless  he  accounts 
satisfactorily  to  the  jury  for  his  possession  of  the  property.  This 
rule  is  uniformly  applied  to  larceny  cases  in  this  state  when  the 
person  charged  was  not  seen  in  the  act  of  committing  the  theft, 
but  soon  thereafter  is  found  with  the  stolen  goods  in  his  possession. 

Applying  this  rule  to  the  evidence  in  this  case,  we  say  to  you 
that  where  a  dwelling  house  has  been  recently  broken  and  entered 
into  in  which  goods  or  chattels  are  kept  or  deposited,  and  such 
goods  and  chattels,  or  any  part  of  them,  are  then  and  there  stolen, 
the  subsequent  possession,  soon  thereafter,  of  such  goods  by  a 
person,  is  prima  facie  evidence  of  the  commission  of  the  breaking 
and  entering  as  well  as  of  the  intent  for  which  such  breaking  and 
entering  was  committed — that  is,  that  the  possessor  of  such  goods 
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is  presumed  to  be  the  taker  and  therefore  committed  the  whole 
crime,  unless  he  satisfactorily  accounts  for  the  possession. 

Now,  whether  the  stolen  goods,  or  any  part  of  them,  were 
found  in  the  possession  of  the  accused  shortly  after  the  commis- 
sion of  the  alleged  offense,  is  a  question  of  fact  to  be  determined 
by  the  jury  from  the  evidence.  And  if  they  were  so  found,  the 
jury  may  infer  that  they  were  stolen  by  the  accused  by  means  of 
his  breaking  and  entering  the  place  of  the  owner  of  such  goods. 
If,  however,  you  are  satisfied  from  the  evidence  that  they  were 
found  in  his  possession  and  he  has  satisfactorily  explained  how  he 
came  into  the  possession  of  them,  you  should  neither  find  him 
guilty  in  this  case  of  breaking  and  entering  nor  of  the  stealing. 

We  say  to  you  that  the  state  is  not  bound  by  the  date  alleged 
in  the  indictment.  The  date  is  immaterial,  if  it  is  proven  to  your 
satisfaction  that  the  offense  was  committed  within  two  years  prior 
to  the  finding  of  this  indictment. 

If,  upon  the  evidence  in  this  case,  you  entertain  a  reasonable 
doubt  as  to  the  guilt  of  the  accused,  such  a  doubt  should  inure  to 
his  acquittal.  By  reasonable  doubt  is  not  meant  a  vague,  fanci- 
ful, whimsical,  or  even  a  possible  doubt,  but  such  a  doubt  as  natu- 
rally arises  out  of  the  evidence,  and  such  a  doubt  as  may  reasona- 
bly be  entertained  by  men  of  ordinary  intelligence,  impartiality 
and  judgment,  after  a  careful  and  conscientious  consideration  of 
all  the  evidence. 

In  this  case,  as  in  all  others,  the  defendant  is  presumed  to  be 
innocent  until  every  material  part  of  the  crime  is  proven  to  your 
satisfaction  beyond  a  reasonable  doubt  as  we  have  just  stated. 

Verdict,  guilty. 


John  E.  McLain  vs.  Harry  S.  Willey. 

1.    Landlord    and    Tenant — Land — Distress — Right    to    Distrain — 
"Property." 

A  landlord  has  no  right  to  distrain  for  rent,  where  he  has  let  land  with 
the  agreement  that  muskrats,  which  the  tenant  may  take  upon  the  property, 
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are  to  be  divided;  for  these  animals  are  not  "property",  within  the  meaning 
of  the  law,  out  of  which  rent  arises. 

2.    Landlord   and   Tenant — Rent — Payment    in   Crops — Reasonable 


Where  rent  is  payable  in  crops,  it  is  the  duty  of  the  tenant  to  properly 
harvest  his  crops  and  deliver  the  landlord's  share  within  a  reasonable  time. 

3.  Landlord  and  Tenant — Rent — Payment  in  Crops — Duty  to  Care 

FOR. 

Where  rent  is  payable  in  crops,  it  is  the  duty  of  the  tenant,  until  delivery 
of  the  rent,  to  care  for  the  landlord's  share  and  Keep  it  in  such  a  place  that  by 
the  exercise  of  reasonable  care  it  will  remain  safe. 

4.  Landlord  and  Tenant — Rent — Crop  Rent — Failure  to  Cultivate. 

In  an  action  of  replevin  for  goods  taken  by  way  of  distress,  a  landlord 
cannot  recover  against  the  defendant,  his  tenant,  where  the  lands  are  Remised 
upon  terms  of  crop  rent,  for  any  failure  to  properly  cultivate. 

(December  13,  1910.) 

Pbnnbwill,  C.  J.,  and  Boyce,  J.,  sitting. 

Martin  B.  Burris  for  plaintiff. 

James  W.  Lattomus  for  defendant. 

Superior  Court,  New  Castle  County,  November  Term,  1910. 

Action  op  Replevin  (No.  7,  May  Term,  1909). 

This  action  of  replevin  was  brought  by  the  plaintiff  who  was 
tenant  of  certain  farm  lands  and  marsh,  in  this  county,  against 
the  defendant,  bailiff  of  the  landlord,  who  had  caused  a  distress 
to  be  made  of  certain  personal  property  of  the  plaintiff  for  rent 
in  arrear  for  the  years  1907  and  1908. 

The  plaintiff  (tenant)  replevied  the  property  distrained 
upon,  and  upon  giving  bond  retained  it. 

The  main  question  tried  was,  what  amount  of  rent,  if  any, 
there  was,  in  arrear,  due  and  owing  the  landlord  when  the  dis- 
tress was  made,  and  the  burden  being  upon  the  defendant,  he  had 
the  opening  and  closing.  The  facts  involved  in  the  case  appear 
in  the  opinion. 

(See  also  same  case  for  demurrers  to  defendant's  cognizance, 
on  the  ground  of  insufficiency,  1  Boyce  245,  and  359.) 

Argument  op  Counsel  for  the  Plaintifp. 
It  is  contended  that  the  rental  was  to  be  one-half  of  the 
crops  raised  thereon;  in  addition  to  which  the  tenant  was  required 
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to  yield  to  the  landlord  one-half  of  the  pelts  of  the  muskrats 
caught  on  that  part  of  Blackbird  Creek  skirting  the  farm  and 
lying  between  high  and  low  water. 

To  justify  the  taking,  the  defendant  must  prove  a  demise 
for  a  rent  certain,  or  which  may  be  reduced  to  a  certainty;  that 
the  rent  issued  out  of  the  land  in  question,  and  was  in  arrear  at 
the  time  of  the  distress. 

In  other  words,  he  must  show  that  the  landlord  had  the  right 
of  distress  at  the  time  it  was  made. 

Unless  a  share  of  the  pelts  of  these  animals,  taken  ferae 
naturae,  be  a  part  of  a  single  rent,  issuing  out  of  this  farm,  a  dis- 
tress will  not  lie. 

Whatever  enjoyment  or  benefits  there  may  accrue  to  the 
riparian  owner,  out  of  the  land  lying  between  high  and  low  water, 
by  hunting  and  fishing,  his  exercise  of  them  is  not  exclusive,  but 
largely  in  common  with  the  public,  and  subject  to  possible  extinc- 
tion by  the  power  of  the  legislature.  The  rights  of  the  riparian 
owner  are  incorporeal  and  merely  appurtenant  to  the  land,  and 
the  grant  of  their  use  is  a  mere  license,  for  which  a  distress  does  not 
lie.  Hancock  v.  Austin,  108  Eng.  Com.  Law  634;  Winslow  v. 
Henry,  5  Hill  N.  Y.  482 ;  Wood/all  on  Landlord  and  Tenant,  Vol 
1,  pp.  376-413. 

The  farm,  which  is  the  subject  of  the  demise  involved  in 
the  cause  at  bar,  was  let  for  a  share  of  the  crops,  terms  identical 
with  those  throughout  the  state  in  renting  agricultural  holdings, 
and  did  not  cover  an  alleged  share  of  pelts  taken  from  animals 
farae  naturae  with  the  right  of  distress. 

Argument  op  Counsel  for  the  Dependant. 

Where  land  is  rented  for  cultivation  upon  an  agreement  to 
pay  a  certain  share  of  the  crops,  the  tenant  must  cultivate  it 
with  proper  industry , and  the  landlord  is  entitled  to  demand  for  rent 
such  portion  of  the  crop  raised  as  his  share  would  have  amounted 
to  if  proper  industry  had  been  displayed  in  cultivating  the  crop. 
24  Cyc.  1467;   Clark  v.  Banks,  6  Houst.  584  (594). 

The  plaintiff  was,  by  the  terms  of  the  contract,  to  pay  one- 
half  part  of  the  crops  raised  on  the  premises  and  to  trap  the  marsh 
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and  pay  one-half  of  the  muskrat  pelts  as  rent.  It  was  his  duty  to 
gather  the  said  crops  and  to  pay  his  landlord  her  share  in  a  rea- 
sonable time  after  maturity,  and  also  to  trap  the  marsh  and  to  pay 
his  landlord  one-half  of  the  muskrat  pelts  within  a  reasonable 
time  after  the  pelts  were  cured. 

If  the  plaintiff  failed  to  gather  any  part  of  the  crops  which 
were  raised  on  the  said  farm  during  his  tenancy,  or  through  neg- 
ligence permitted  them  to  be  wasted  or  lost,  or  converted  them 
to  his  own  use,  he  is  nevertheless  bound  to  pay  his  landlord  her 
share  the  same  as  if  said  crops  had  been  gathered  and  accounted 
for. 

The  defendant  will  be  entitled  to  a  verdict  if  it  appear  that 
any  part  of  the  rent  is  in  arrear.    2  Saunders  PL  and  Ev.  768. 

Pbnnbwill,  C.  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — This  is  an  action  of  replevin  brought 
by  John  E.  McLain  against  Harry  S.  Willey  to  recover  certain 
personal  property  which  was  seized  and  taken  by  Willey  as  bailiff, 
under  a  distress  warrant,  to  satisfy  the  claim  of  McLain's  landlord 
for  rent  in  arrear. 

While  the  action  is  one  of  replevin,  in  which  the  tenant  is 
plaintiff,  and  the  bailiff  defendant,  it  will  be  less  confusing  to  you, 
perhaps,  if  you  will  regard  the  suit  as  an  action  by  the  landlord 
Jennie  E.  Cornelius  against  John  E.  McLain  her  tenant,  for  the 
recovery  of  rent  which  she  claims  was  due  from  McLain  at  the 
time  of  the  distress.  In  effect  such  is  the  present  action,  and  the 
case  you  are  to  decide. 

It  is  not  disputed  that  in  the  early  part  of  the  year  1907 
Jennie  E.  Cornelius  (then  Jennie  E.  Bell),  rented  to  John  E.  Mc- 
Lain a  certain  farm  which  McLain  occupied  as  tenant  for  two 
years.  And  it  is  not  disputed  that  under  the  terms  of  the  demise 
the  tenant  was  to  pay  his  landlord  one-half  of  all  the  grain  and 
fruit  crops  raised  on  the  farm.  The  landlord  claims  that  the  ten- 
ant was  to  pay  her  also  one-half  of  the  pelts  or  skins  of  all  musk- 
rats  caught  or  taken  on  the  marsh  lands  which  constituted  a  part 
of  the  farm  demised,  as  well  as  one-half  of  the  meat  if  she  furnished 
traps,  which  she  claims  to  have  done.    The  tenant  denies  that  there 
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was  any  such  agreement,  and  insists  that  it  was  agreed  between 
him  and  his  landlord  that  he  should  have  for  himself  all  the  musk- 
rats  he  could  get  from  the  marsh. 

Under  the  facts  in  this  case,  and  the  law  applicable  thereto, 
you  cannot  allow  the  landlord  anything  for  the  pelts  or  meat  of 
muskrats  that  the  tenant  may  have  caught  or  taken  during  his 
tenancy.  You  may,  therefore,  eliminate  and  dismiss  from  this 
case  any  claim  of  the  landlord  based  thereon.  We  do  not  say 
that  a  landlord,  or  landowner,  might  not  make  such  a  contract  or 
agreement  with  a  tenant  or  other  person  as  the  landlord  in  this 
case  claims  was  made,  and  by  a  proper  action  enforce  such  agree- 
ment, but  we  do  not  think  that  muskrats  are  property,  within 
the  meaning  of  the  law,  out  of  which  rent  can  be  recovered,  or  for 
which  a  distress  will  lie. 

In  regard  to  the  crop  of  oats  in  dispute,  the  tenant  contends 
that  a  part  of  them  were  damaged  by  rain  falling  upon  them  from 
a  window,  the  glass  in  which  had  been  broken  out,  and  that  such 
oats  were  consequently  of  inferior  quality,  and  of  little  if  any  value. 
We  say  to  you  upon  this  point  that  it  is  the  duty  of  a  tenant  on 
shares  to  deliver  the  landlord's  share  of  the  crops  in  a  reasonable 
time  after  their  maturity,  no  matter  whether  they  are  in  good  or 
inferior  condition.  And  it  is  also  his  duty  to  properly  harvest 
his  crops,  and  until  the  delivery  of  the  landlord's  share  to  keep 
such  share  in  a  safe  place,  and  in  good  condition,  so  far  as  he  can 
do  so  by  the  exercise  of  due  and  reasonable  diligence  and  care. 

The  important  question  in  this  case  for  you  to  determine, 
gentlemen,  is:  Did  the  tenant  pay  or  deliver  to  his  landlord  the 
one-half  part  of  all  the  grain  and  fruit  raised  and  grown  on  the 
demised  farm  during  the  years  1907  and  1908  ? 

We  may  say  to  you  that  in  determining  whether  there  is 
anything  due  and  owing  from  the  tenant  to  the  landlord  in  this 
case,  there  are  two  things  to  be  considered:  (1)  What  did  the 
tenant  in  fact  raise  or  grow  on  the  farm?  (2)  Did  he  pay  or  de- 
liver to  his  landlord  one-half  of  all  that  he  did  raise  or  grow, 
according  to  the  terms  of  his  agreement  ?  There  can  be  no  recov- 
ery in  this  action  for  any  failure  on  the  part  of  the  tenant  to  culti- 
vate and  manage  the  farm  in  a  good  and  proper  manner.     If 
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you  believe  from  the  evidence  that  there  was,  at  the  time  of  the 
distress,  any  rent  in  arrear,  from  any  crop,  due  and  owing  to  the 
landlord  from  her  tenant,  your  verdict  should  be  in  favor  of  the 
defendant  in  the  replevin  for  such  amount  as  you  are  satisfied 
was  the  fair  value  in  money  of  the  share  of  any  crop  or  crops 
not  paid  or  delivered. 

If  you  believe  the  tenant  had  paid  his  landlord  all  the  rent  to 
which  she  was  entitled,  your  verdict  should  be  in  favor  of  the 
plaintiff  in  the  replevin. 

Verdict  for  plaintiff  for  six  cents. 


Francis  McCartney  vs.  Peoples  Railway  Company,  a  corpora- 
tion of  the  State  of  Delaware. 

1.  Trial — Weight  of  Evidence — Question  for  Jury. 

The  jury  are  the  sole  judges  of  the  facts  of  the  case,  and  they  must  take 
the  evidence  adduced  by  the  parties,  and  make  up  their  verdict  accordingly 
tinder  the  instructions  of  the  court. 

2.  Negligence — Acts  Constituting  "Negligence." 

"Negligence"  is  a  failure  to  observe  for  the  protection  of  another  that 
degree  of  care  and  vigilance  which  the  circumstances  justly  demand. 

3.  Negligence — Burden  of  Proof. 

One,  suing  for  injuries  negligently  inflicted,  has  the  burden  of  proving 
negligence  by  a  preponderance  of  the  evidence,  and  where  he  fails  so  to  do 
he  cannot  recover. 

4.  Street  Railroads — Collisions — Contributory  Negligence. 

Where  the  negligence  of  a  driver  contributed  to  a  collision  with  an  elec- 
tric car,  there  could  be  no  recovery  for  the  injuries  sustained,  though  there 
was  negligence  on  the  part  of  the  railway  company. 

5.  Street  Railroads — Obligation  of  Travelers. 

A  person  approaching  a  street  railway  crossing,  with  which  he  is  familiar, 
must  avail  himself  of  his  knowledge  of  the  locality,  and  act  accordingly, 
and  he  must  make  reasonable  use  of  his  senses,  and  exercise  such  caution 
as  ordinarily  prudent  persons  will  exercise  under  like  circumstances;  and 
where,  as  he  approaches  the  crossing,  his  line  of  vision  is  unobstructed,  he 
must  look  for  approaching  cars  to  avoid  a  collision  with  them,  and  use  greater 
care  when  the  view  is  obstructed. 
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6.  Street  Railroads — Obligation  of  Travelers. 

Where  a  person  drives  onto  a  street  railway  crossing  without  looking 
or  listening,  and  a  collision  occurs,  which  would  have  been  prevented  had  he 
exercised  ordinary  prudence,  he  is  guilty  of  contributory  negligence,  precluding 
a  recovery. 

7.  Street  Railroads — Operation — Care  Required. 

A  street  railway,  in  the  operation  of  its  cars,  must  see  that  they  are 
equipped  with  all  the  appliances  reasonably  proper  for  the  safety  of  wayfarers, 
and  keep  them  in  good  condition  so  far  as  the  same  may  be  done  by  the  exer- 
cise of  reasonable  care. 

8.  Street  Railroads — Operation — Care  Required. 

Where  an  electric  railway  company  exercised  reasonable  care  in  the 
inspection  of  the  sand  box  and  brakes  of  a  car,  and  the  appliances  were  in 
reasonably  good  working  condition  when  last  inspected  before  an  accident  to 
a  traveler,  and  a  defect  was  not  discovered  sufficiently  long  to  reasonably 
permit  the  repair  thereof,  or  the  discontinuance  of  the  operation  of  the  car, 
the  existence  of  the  defect  was  not  actionable  negligence. 

9.  Street  Railroads — Operation — Care  Required. 

Where  a  motorman,  who  exercised  due  care,  could  not,  on  the  discovery 
of  a  traveler  in  peril,  stop  the  car,  though  he  used  all  reasonable  means  to  do 
so,  the  railway  company  was  not  guilty  of  actionable  negligence. 

10.  Evidence — Affirmative  Evidence — Negative  Evidence — Weight. 

The  affirmative  testimony  of  witnesses  that  they  heard  the  ringing  of 
a  car  bell  is  of  greater  weight  than  the  negative  testimony  of  other  witnesses 
that  they  did  not  hear  it  ring. 

11.  Street  Railroads — Collisions — Negligence — Contributory  Neg- 
ligence. 

Where  the  negligence  of  a  street  railway  was  the  proximate  or  immediate 
cause  of  the  injuries  to  a  traveler,  caused  by  a  collision  with  a  car,  the  company 
was  liable,  notwithstanding  the  negligence  of  the  traveler,  not  then  continuing, 
and  not  at  the  time  entering  into  and  contributing  to  the  accident. 

12.  Evidence — Degree  of  Proof. 

In  civil  cases,  the  jury  must  decide  in  favor  of  the  party  on  whose  side 
the  weight  of  the  evidence  preponderates,  and  according  to  the  probability 
of  truth. 

13.  Trial — Weight  of  Evidence — Question  for  Jury. 

The  jury,  on  finding  that  witnesses  contradict  each  other,  must  decide 
between  them,  after  viewing  their  testimony  in  connection  with  the  facts, 
and  after  considering  the  comparative  freedom  of  each  from  interest  or  bias. 

14.  Damages — Personal  Injuries — Measure  of  Damages. 

The  jury,  in  awarding  damages  to  one  sustaining  a  personal  injury, 
must  consider  his  pain  and  suffering  and  his  loss  of  power  to  perform  labor, 
in  the  past  and  in  the  future,  resulting  from  such  injuries,  and  his  loss  of  time 
and  necessary  expenses  in  procuring  labor,  which,  but  for  the  injuries,  he  would 
himself  have  performed,  and  his  expenses  for  medical  expenses  incurred  by 
reason  of  such  injuries;  and,  where  the  injuries  are  of  a  permanent  character, 
they  must  consider  that  fact  in  determining  the  amount  of  damages. 

[January  27,  1911.) 
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Judges  Conrad  and  Woolley,  sitting. 

Darid  y.  Reinkardt  for  plaintiff. 

Robert  H.  Richards  for  defendant. 

Superior  Court,  New  Castle  County,  January  Term,  1911. 

Action  on  the  Cask  (No.  58,  November  Term,  1908),  to 
recover  damages  for  personal  injuries  to  plaintiff,  also  for  injuries 
to  his  milk  wagon  and  contents  from  colliding  with  a  trolley  car  of 
the  Peoples  Railway  Company,  at  Ninth  and  Orange  streets,  in  the 
City  of  Wilmington,  on  September  6,  1908. 

The  case  is  stated  in  the  charge  of  the  court. 

Conrad,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — This  action  was  brought  by  Francis 
McCartney,  the  plaintiff,  against  the  Peoples  Railway  Company, 
the  defendant,  to  recover  damages  for  injuries  occasioned  by  a 
collision  between  an  electric  car  of  the  defendant  and  a  wagon  of 
the  plaintiff,  in  which  he  was  riding,  at  the  intersection  of  Ninth 
and  Orange  streets  in  the  city  of  Wilmington,  on  the  sixth  day  of 
September,  1908. 

The  plaintiff  claims  that  the  injuries  resulted  from  the  negli- 
gence of  the  defendant  company,  and  charges  that  the  negligence 
arose  from  the  excessive  speed  of  the  car,  the  failure  to  give  rea- 
sonable and  proper  warning  of  the  approach  of  the  car,  and  that 
both  the  brake  and  the  sand  box  on  the  car  were  defective. 

To  all  of  these  charges  the  defendant  company  pleads  not 
guilty,  and  as  a  defense  claims  that  the  speed  of  the  car  was  mod- 
erate, that  the  motorman  of  the  car  exercised  due  care  and  dili- 
gence in  giving  notice  of  the  approach  of  the  car,  and  in  attempt- 
ing to  avoid  the  collision,  and  that  the  accident  was  not  due  to 
any  neglect  or  default  on  the  part  of  the  company  or  to  any  defect 
in  its  appliances,  but  was  solely  due  to  the  negligence  of  the 
plaintiff  in  driving  his  wagon  upon  the  railway  track  in  front  of 
the  approaching  car. 

The  defendant  company  also  contends  that  even  if  there  was 
some  negligence  upon  its  part,  there  was  such  negligence  upon  the 
part  of  the  plaintiff  as  should  defeat  his  claim  for  damages. 

Of  the  facts  in  the  caseT  you,  gentlemen  of  the  jury,  are  the 
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sole  judges.  You  are  to  take  the  evidence  as  it  has  been  adduced 
by  the  parties,  and  make  up  your  verdict,  and  in  order  to  aid  you 
in  reaching  a  correct  conclusion  the  court  here  instructs  you  as 
to  certain  principles  of  law  applicable  to  the  case. 

The  one  question  for  you  to  decide  is  whether  the  accident 
was  the  result  of  negligence,  and,  if  so,  was  it  the  negligence  of  the 
defendant  company,  or  of  the  plaintiff.  The  plaintiff  bases  his 
claim  for  damages  upon  the  negligence  of  the  defendant  company. 
Negligence  is  defined  to  be  a  failure  to  observe,  for  the  protection 
of  the  interests  of  another,  that  degree  of  care  and  vigilance  which 
the  circumstances  justly  demand.  The  burden  of  proving  such 
negligence  is  upon  the  plaintiff,  and  is  to  be  shown  by  the  pre- 
ponderance of  evidence  to  your  satisfaction.  If  he  has  failed  so 
to  satisfy  you  he  cannot  recover.  If  there  was  no  negligence 
upon  the  part  of  the  company  the  verdict  should  be  for  the 
defendant. 

Even  if  there  was  negligence  on  the  part  of  the  defendant, 
yet  if  the  negligence  of  the  driver  of  the  team  contributed  to  the 
accident  at  the  time  thereof,  the  verdict  should  be  for  the  defend- 
ant. Where  there  is  contributory  negligence,  the  law  will  not 
attempt  to  measure  the  proportion  of  blame  or  negligence  to  be 
attributed  to  each  party. 

The  general  rule  is  that  persons  crossing  railway  tracks  are 
bound  to  the  reasonable  use  of  their  senses  for  the  prevention  of 
accidents  and  also  to  the  exercise  of  all  such  reasonable  caution  as 
ordinarily  careful  and  prudent  persons  would  exercise  under  like 
circumstances. 

A  person  approaching  a  railway  crossing  with  which  he  is 
familiar  must  avail  himself  of  his  knowledge  of  the  locality  and 
act  accordingly.  If,  as  he  approaches  the  crossing,  his  line  of 
vision  is  unobstructed,  it  is  his  duty  to  look  for  approaching  cars 
in  time  to  avoid  collision  with  them,  and  if  he  does  not  look,  and 
for  this  reason  does  not  see  an  approaching  car  until  it  is  too  late 
to  avoid  a  collision,  and  he  is  thereby  injured,  he  is  guilty  of  con- 
tributory negligence  and  could  not  recover  therefor.  When  the 
view  at  the  crossing  is  obstructed,  greater  care  is  necessary  than 
in  places  where  the  view  is  unobstructed. 
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If  a  person  drives  up  to  a  railway  crossing  and  upon  it  with- 
out looking  out  or  listening  to  ascertain  if  any  cars  are  approaching, 
and  a  collision  and  injury  occurs  to  him  from  a  passing  car  which 
would  have  been  prevented  had  the  person  so  injured  exercrsed 
the  proper  and  ordinary  prudence,  care,  and  caution  mentioned, 
such  person  would  be  guilty  of  contributory  negligence  and  could 
not  recover  from  the  railway  company  for  such  injury. 

It  is  the  duty  of  a  railway  company  in  the  operation  of  its 
cars,  to  see  that  they  are  equipped  with  all  the  appliances,  such 
as  brakes,  sand  boxes  and  other  safeguards  and  protections,  rea- 
sonably proper  and  necessary  for  the  safety  of  wayfarers,  and  to 
keep  them  in  good  condition  so  far  as  may  be  done  by  the  exercise 
of  reasonable  care,  and  if  injuries  happen  by  reason  of  the  failure 
of  the  company  to  do  such  things  it  will  be  liable. 

If  the  jury  should  believe  from  the  evidence  that  the  defend- 
ant exercised  reasonable  care  in  the  inspection  of  the  sand  box 
and  brake  of  the  car  in  question,  and  that  such  appliances  were  in 
reasonably  good  working  condition  when  last  inspected  before  the 
accident  and  that  a  defect  or  disorder  (if  any)  in  either  of  said  appli- 
ances was  not  discovered  sufficiently  long  before  the  accident  as 
to  reasonably  permit  the  repair  thereof  or  the  discontinuance  of 
the  operation  of  said  car,  in  such  event,  the  existence  of  such 
defect  or  disorder  in  either,  or  both,  of  said  appliances  would  not 
constitute  negligence  on  the  part  of  the  defendant. 

If  the  jury  should  believe  from  the  evidence  that  the  motor- 
man  of  the  car  in  question  (having  in  other  respects  exercised  due 
care)  upon  discovering  the  plaintiff's  vehicle  in  a  place  of  danger, 
duly  used  all  reasonable  means  to  check  or  stop  the  car  and  was 
unable  to  do  so  by  reason  of  the  slippery  condition  of  the  track 
or  other  cause  beyond  his  control,  the  defendant  company  is  not 
guilty  of  negligence. 

Certain  witnesses  in  this  case  have  testified  that  they  heard 
the  car  bell  rung;  others  that  they  did  not  hear  it  ring.  The  affir- 
mative testimony  of  the  former  witnesses  is  of  greater  weight  than 
the  negative  testimony  of  those  who  merely  say  they  did  not  hear 
the  bell  ring,  which  might  be  attributed  to  want  of  attention  at 
the  time. 
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If  the  negligence  of  the  plaintiff  entered  into  the  accident  at 
the  time  the  injuries  were  received,  the  plaintiff  cannot  recover, 
even  though  the  defendant  company  was  also  guilty  of  negligence. 
In  such  a  case  the  plaintiff  would  be  guilty  of  contributory  negli- 
gence, and  the  court  will  not  attempt  to  measure  how  much  negli- 
gence each  one  contributed.  That  is  a  matter  for  you  to  deter- 
mine. 

The  plaintiff,  however,  would  be  entitled  to  recover  notwith- 
standing there  had  been  some  negligence  on  his  part,  if  it  was  the 
negligence  of  the  defendant  company  alone  that  was  the  proxi- 
mate or  immediate  cause  of  the  injuries;  provided  the  negligence 
of  the  plaintiff  was  not  then  continuing  and  did  not  at  that  time 
enter  into  and  contribute  to  the  accident. 

In  civil  cases  it  is  the  duty  of  the  jury  to  decide  in  favor  of 
the  party  on  whose  side  the  weight  of  evidence  preponderates, 
and  according  to  the  probability  of  truth.  The  question  of  reason- 
able doubt  does  not  obtain  in  civil  causes. 

In  considering  the  testimony  if  you  find  that  any  of  the  wit- 
nesses contradict  each  other  you  must  decide  between  them  after 
viewing  the  testimony  of  each  in  connection  with  all  the  facts  and 
circumstances  proved  in  the  case,  and  after  considering  the  com- 
parative freedom  of  each  from  interest  or  bias,  and  their  respective 
capacity  for  observing,  knowing,  recollecting  and  accurately 
relating  the  circumstances  and  matters  concerning  which  they 
have  each  testified.  Where  there  is  a  conflict  of  testimony  you 
must  reconcile  it  if  you  can.  If  you  cannot,  then  you  may  reject 
so  much  thereof  as  you  deem  the  less  trustworthy  and  accept 
that  portion  you  consider  the  more  so,  after  due  deliberation  upon 
all  the  evidence  before  you. 

If  your  verdict  should  be  for  the  plaintiff  it  should  be  for  such 
sum  as  will  reasonably  compensate  him  for  the  injuries  to  his 
property,  and  person,  proved  before  you.  For  this  purpose  you 
should  take  into  consideration  the  plaintiff's  pain  and  suffering, 
and  his  loss  of  power  to  perform  labor,  in  the  past  and  in  the  future, 
which  may  be  found  by  you  to  be  the  result  of  the  injuries  sus- 
tained by  him;  also  his  loss  of  time  and  necessary  expenses  in 
procuring  labor  which  but  for  such  injuries  he  would  himself  have 
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performed;  also  his  expense  for  medicine  and  medical  attendance 
incurred  by  reason  of  such  injuries;  and  if  such  injuries  are  of  a 
permanent  character,  you  should  consider  that  fact  in  determining 
the  amount  of  his  damages. 

Verdict  for  plaintiff . 


Doe,  on  the  demise  of  Madison  Willin  et  al.,  Trustees  of  St. 
John  Methodist  Episcopal  Church  of  Seaford,  Sussex  County, 
Delaware,  vs.  Roe,  casual  ejector,  and  Jesse  A.  Wright, 
tenant  in  possession. 

1.  Religious  Societies — Power  to  Hold  Land — Mode  of  Acquisition. 

Under  the  express  terms  of  Act  March  1,  1855  (11  Del.  Laws,  c.  275),  no 
grant  or  lease  of  land  could  be  made  after  passage  of  that  act  to  a  religious 
society  not  incorporated  under  Rev.  Code  1852,  amended  to  1893,  p.  309,  c. 
39;  the  interest  otherwise  escheating  to  the  state  under  section  4  of  chapter 
275,  which  is  designed  to  further  limit  the  mortmain  act  contained  in  Kev. 
Code  1852,  amended  to  1893,  c.  39,  p.  310,  §10,  thus  making  impossible  con- 
veyances for  religious  purposes  to  a  person  or  ecclesiastical  office  or  in  trust. 

2.  Religious  Societies — Title  to  Land — Parties  to  Action. 

Rev.  Code  1852,  amended  to  1893,  p.  309,  c.  39,  provides  for  the  incor- 
poration of  religious  societies.  Section  4  vests  title  to  their  property  in  the 
trustees.  Act  March  1,  1855  (11  Del.  Laws,  c.  275)  §  2,  prohibits  grants  or 
leases  of  land  to  religious  societies  not  incorporated  under  Rev.  Code  1852, 
amended  to  1893,  p.  309,  c.  39.  Held  that,  since  title  to  land  conveyed  to 
a  religious  corporation  is  vested  in  the  trustees,  they  are  the  proper  parlies 
plaintiff  in  ejectment. 

3.  Ejectment — Essentials  to  Recover. 

Plaintiffs  in  ejectment  can  recover,  if  defendant  is  in  possession  and  plain- 
tiffs have  a  right  to  possession  under  their  title. 

4.  Ejectment — Descent  and  Distribution— Wills— Plaintiff's  Title — 
Sufficiency. 

Plaintiff  in  ejectment  can  establish  title  by  deed,  will,  or  descent,  or  by 
showing  adverse,  exclusive,  and  continuous  possession,  for  20  years  before 
the  suit. 

5.  Adverse  Possession — Presumption. 

The  law  presumes  a  legal  title  from  adverse,  exclusive  and  continuous 
possession  for  20  years. 

6.  Adverse  Possession — Nature — Continuity. 

Adverse  possession,  in  its  legal  sense,  arises  where  one  has  not  for  20 
yens  surrendered  control  of  the  premises. 
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7.    Adverse  Possession — Possession  by  Tenant — Effect. 

Possession,  on  which  title  by  "adverse  possession"  can  be  based,  may 
be  had  through  a  tenant. 

(October  11,  1910.) 

Judges  Woolley  and  Hastings  sitting. 

Charles  W.  Cullen  for  plaintiff. 

Robert  C.  White  and  James  M.  Tunnell  for  defendant. 

Superior  Court,  Sussex  County,  October  Term,  1910. 

Action  of  Ejectment  (No.  11,  April  Term,  1909)  by  John 
Doe,  on  the  demise  of  Madison  Willin  and  others,  Trustees  of 
St.  John  Methodist  Episcopal  Church  of  Seaford,  Sussex  County, 
Delaware,  against  Richard  Roe  and  Jesse  A.  Wright,  tenant  in 
possession.    Verdict  for  plaintiffs. 

A  motion  for  nonsuit  was  denied  by  the  court. 

Hastings,  J.,  delivering  the  opinion  of  the  court: 

A  motion  has  been  made  in  this  case  by  the  counsel  for  the 
defendant  for  a  nonsuit  on  the  ground  that  the  suit  is  brought  in 
the  name  of  Madison  Willin  et  a/.,  trustees  of  St.  John  Methodist 
Episcopal  Church  of  Seaford,  Sussex  County,  Delaware,  while  the 
proof,  upon  the  part  of  the  plaintiff,  irrespective  of  the  pleadings, 
shows  that  said  church  became  a  religious  incorporated  body  on 
the  twenty-fourth  day  of  February,  1871,  and  was  such  at  the 
time  this  suit  was  brought.  Our  attention  has  been  called  to 
Chapter  39  of  the  Revised  Code  at  page  309,  the  material  parts  of 
which  are  as  follows : 

"Section  1.  Any  religious  society  or  congregation  of  Chris- 
tians, consisting  of  fifteen  or  more  persons,  may  become  incor- 
porated by  the  election  of  trustees,  not  less  than  three  and  not 
more  than  twelve,  and  the  taking  of  a  name  and  certifying  the 
same,  under  the  hands  and  seals  of  said  trustees,  to  the  recorder  of 
deeds." 

"Sec.  2.  Such  trustees  shall  be  elected  at  a  public  meeting 
of  the  society  or  congregation,  held  at  their  usual  place  of  wor- 
ship, on  ten  days'  notice  by  advertisements  at  the  front  door  of 
such  place,  and  by  a  plurality  of  votes  of  the  members  present." 
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"Sec.  3.  The  trustees  so  elected  and  their  successors  shall 
be  a  corporation,  by  the  name  so  adopted  and  certified ;  shall  have 
perpetual  succession  with  all  the  incidents  and  franchises  of  a 
corporation  aggregate,  and  w'th  power  to  purchase,  receive,  hold 
and  enjoy  property,  real  and  personal,  for  the  use  of  the  said  soci- 
ety or  congregation,  their  ministers  or  members,  or  for  schools, 
almshouses  or  burying  grounds.  The  act  of  a  majority  of  the  trus- 
tees shall  be  valid." 

"  Sec.  4.  All  the  estate,  right  and  title  which  any  such  soci- 
ety, or  congregation,  may  have  in  any  property,  real  or  personal 
in  themselves,  or  by  trustees,  or  for  their  use  before  incorporation, 
shall,  upon  incorporation,  become  vested  in  the  trustees,  who  may 
grant,  demise,  or  dispose  thereof ." 

Our  attention  is  also  directed  to  Chapter  275,  Vol.  11,  Laws  of 
Delaware,  enacted  March  1,  1855,  sections  1  and  2  of  which  read 
as  follows 

"Section  1.  That  no  grant,  conveyance,  devise  or  lease  of 
personal  or  real  estate  to,  nor  any  trust  of  such  personal  or  real 
estate  for  the  benefit  of  any  person,  and  his  successor  or  successors 
in  any  ecclesiastical  office,  shall  vest  any  estate  or  interest  in  said 
person  or  his  successor;  and  no  such  grant,  conveyance,  demise, 
or  lease  to  or  for  any  such  person  by  the  designation  of  any  such 
office,  shall  vest  any  estate  or  interest  in  any  successor  of  such 
person.  But  this  section  shall  not  be  deemed  to  admit  the  valid- 
ity of  any  such  grant,  conveyance,  devise  or  lease  heretofore  made. 

"Sec.  2.  That  no  grant,  conveyance,  devise  or  lease  of  any 
real  estate,  dedicated  or  appropriated,  or  intended  to  be  dedi- 
cated or  appropriated  to  purposes  of  religious  worship  for  the  use 
of  any  congregation  or  society  shall  vest  any  right,  title  or  interest 
in  any  person  or  persons  to  whom  such  grant,  conveyance,  devise 
or  lease  be  made  unless  such  grant,  conveyance,  devise  or  lease 
shall  be  made  both  in  form  and  in  fact,  to  a  corporation  organized 
according  to  the  provision  of  the  laws  of  this  state,  as  contained 
and  provided  in,  and  by,  the  thirty-ninth  chapter  of  the  Re- 
vised  Code,  under  the  title  of  'Religious  Societies'." 

It  is  contended  that  the  last  quoted  section  vests  the  title 
to  the  land  solely  in  the  corporation  and  that  suits  with  respect 
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to  such  land  must  be  brought  in  the  name  of  such  corporation  and 
not  in  the  name  of  its  trustees. 

It  seems  very  clear  that  after  the  passage  of  this  act  no  grant, 
conveyance,  demise  or  lease  of  any  real  estate  could  be  made  to  a 
religious  society  unless  the  said  society  shall  have  been  incor- 
porated under  chapter  39,  of  the  Revised  Code  above  referred  to, 
for  section  4  of  said  chapter  275  provides  the  title  of  such  real  es- 
tate shall  eecheat  to  the  State  of  Delaware.  The  evident  purpose 
of  it  was  to  place  further  limitations  on  the  mortmain  act,  which 
is  contained  in  section  10  of  the  said  chapter  39. 

The  question  raised  by  a  reading  of  these  statutes  is  whether 
the  title  after  such  a  conveyance  to  a  religious  incorporation  is 
vested  in  the  corporation  itself,  or  in  the  trustees. 

It  will  be  observed  that  sections  3  and  4  of  said  chapter  39  are 
general  in  their  terms  and  apply  to  no  particular  denomination. 

Section  9,  however,  applies  to  the  Protestant  Episcopal  Church 
and  reads  as  follows : 

4 'The  rector,  wardens  and  vestrymen  of  any  Protestant 
Episcopal  Church,  on  certifying  their  name,  or  style,  as  provided 
by  section  1,  shall  be  a  corporation,  with  the  franchise,  rights  and 
powers  therein  vested  in  trustees  of  other  religious  societies." 

Chapter  100,  Volume  11,  and  Chapter  599,  Volume  19,  Laws  of 
Delaware,  provide  that  the  Roman  Catholic  Church  may  conduct 
their  religious  corporation  in  a  little  different  way,  according  to 
the  discipline  and  practice  of  their  particular  faith. 

In  section  9,  which  relates  to  the  Protestant  Episcopal  Churchi 
as  well  as  the  other  statutes  mentioned  which  pertain  to  the 
Roman  Catholic  Church,  it  is  provided  that  such  societies  "shall 
be  a  corporation,  with  the  franchises,  rights  and  powers  therein 
vested  in  trustees  of  other  religious  societies." 

4 'Other  religious  societies,"  as  here  used,  undoubtedly  refers 
to  sections  3  and  4  of  chapter  39,  which  treats  of  religious  societies 
generally  and  provides  with  respect  to  them,  as  section  4  says, 
"  that  all  the  estate,  right  and  title  which  any  such  society,  or  con- 
gregation may  have  in  any  property,  real  or  personal  in  themselves, 
or  by  trustees,  or  for  their  use  before  incorporation,  shall,  upon 
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incorporation,  become  vested  in  the  trustees,  who  may  grant, 
demise,  or  dispose  thereof." 

This  chapter  39  refers  only  to  the  incorporation  of  religious 
societies.  Such  corporations  like  all  others  can  only  act  through 
their  agents.  The  agents  of  such  corporations  have  been  by  the 
statute  designated  as  trustees  in  whom,  as  such,  the  property  is 
vested. 

When  chapter  275  of  Volume  11  is  considered  in  conjunction 
with  the  general  provisions  of  chapter  39  and  with  the  particular 
provisions  of  that  chapter,  being  section  10,  which  embodies  the 
ancient  statute  of  montmain,  it  is  obvious  that  the  purpose  as  well 
as  the  effect  of  chapter  275  is  to  effectuate  the  statute  of  montmain 
and  make  conveyances  of  land  for  religious  purposes  to  a  person 
or  ecclesiastical  office  impossible,  and  to  prevent  a  conveyance  by 
indirection,  or  by  the  medium  of  a  trust,  in  violation  of  the  spirit 
of  said  section  10. 

With  this  construction  of  chapter  275  it  leaves  sections  3  and 
4  of  chapter  39  undisturbed,  and  also  leaves  the  law  where  it  was 
before  the  enactment  of  said  chapter  275. 

As  section  4  clearly  vests  the  title  in  the  trustees,  we  think 
they  are  proper  parties  to  this  suit  and  the  motion  for  nonsuit  is 
therefore  denied. 

At  the  close  of  the  testimony,  the  court  charged  the  jury. 

Hastings,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — This  is  an  action  of  ejectment 
brought  by  the  trustees  of  St.  John  M.  E.  Church  of  Seaford, 
Sussex  County,  Delaware,  against  one  Jesse  A.  Wright,  real 
defendant,  to  recover  the  possession  of  a  small  piece  of  land,  with 
a  house  thereon  erected,  in  the  town  of  Seaford,  Sussex  County. 

In  the  first  place,  we  will  say  to  you  that  we  have  been  re- 
quested by  the  defendant  to  instruct  you  to  return  a  verdict  for 
the  defendant.  This  we  decline  to  do.  We  have  also  been 
requested  by  the  counsel  for  the  plaintiff  to  instruct  you  to  return 
a  verdict  for  the  plaintiff.    This  we  also  decline  to  do. 

We  say  to  you  that  if  you  find  from  the  evidence  that  the 
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defendant  is  in  possession  of  this  particular  land,  and  if  you  find 
that  the  plaintiffs  have  a  right  to  take  possession  under  their 
title,  which  title  they  may  prove  to  you  by  the  production  of 
deeds,  wills  and  descents  under  which  said  title  is  claimed,  or  by 
proving  that  the  claimants  and  those  under  whom  they  claim 
had  adverse,  exclusive  and  continuous  possession  of  the  premises 
for  at  least  twenty  years  before  the  commencement  of  this  action, 
in  which  case  the  law  presumes  that  they  had  a  legal  title  to  the 
premises,  then  you  should  find  a  verdict  of  guilty  of  the  trespass 
and  ejectment  in  the  declaration  mentioned  in  the  manner  and 
form  in  which  said  John  Doe  has  complained  against  him. 

We  might  further  say  to  you  that  adverse  possession  in  its 
legal  sense  is  where  the  plaintiffs  have  not  during  the  past  twenty 
years  given  up  their  control  of  the  premises.  For  instance,  if 
they  rented  to  a  person,  they  would  still  in  law  have  possession  of 
the  premises  for  the  purpose  of  establishing  a  title,  and  the  sole 
question  for  you  to  determine  in  this  case  is  one  of  title. 

Verdict,  guilty  of  the  trespass  and  ejectment  in  the  plaintiffs* 
declaration  mentioned,  etc. 


Philadelphia,  Baltimore  and  Washington  Railroad  Com- 
pany, a  corporation  of  the  State  of  Delaware,  defendant 
below,  plaintiff  in  error,  vs.  Robert  L.  Buchanan,  plaintiff 
below,  defendant  in  error. 

1.  Negligence — Actions — Question  for  Jury. 

In  an  action  for  injuries,  if  there  is  any  evidence  of  negligence  on  which 
the  jury  can  properly  find  a  verdict,  or  if  the  conclusion  to  be  drawn  therefrom 
is  debatable  or  rests  in  doubt,  though  the  facts  are  undisputed,  or  if  the  evi- 
dence is  conflicting  in  regard  to  any  material  fact,  its  determination  is  for  the 
jury. 

2.  Negligence — Contributory  Negligence — Burden  of  Proof. 

The  burden  of  establishing  contributory  negligence,  whenever  relied  on 
as  a  defense,  is  on  the  defendant,  though  proof  of  such  negligence  may  arise 
out  of  plaintiff's  testimony  in  the  first  instance. 
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3.  Negligence — Contributory  Negligence — Question  for  Court   or 
Jury. 

Where  it  clearly  appears  that  there  was  contributory  negligence  proxi- 
mately entering  into  and  contributing  to  the  accident  at  the  time  it  occurred, 
it  is  the  court's  duty  to  so  find  as  a  matter  of  law. 

4.  Railroads — Crossings — Dangerous  Place. 

A  railroad  crossing  is  a  place  of  danger  as  a  matter  of  law,  its  very  pres- 
ence being  notice  to  a  person  approaching  or  attempting  to  cross  it  of  the 
danger  of  colliding  with  a  passing  engine  or  train,  and  imposes  on  him  the  duty 
to  exercise  reasonable  care  and  caution,  and  to  at  least  look  and  listen  before 
crossing. 

5.  Railroads — Crossing  Accident — Contributory  Negligence. 

Failure  of  a  railroad  company  to  sound  the  alarm  on  approaching  a  cross- 
ing, as  required  by  statute,  will  not  excuse  the  contributory  negligence  of  a 
person  injured  by  driving  on  the  crossing  in  front  of  the  train  without  looking, 
where  the  liability  to  a  collision  is  great. 

6.  Railroads — Crossing  Accidents — View  of  Track — Obstructions: 

That  the  view  of  a  railroad  track  on  approaching  a  crossing  is  obstructed 
will  not  relieve  the  traveler  from  the  obligation  to  look  and  listen  for  an 
approaching  train,  whether  regular  or  special;  the  very  fact  of  the  existence 
or  the  obstruction,  and  particularly  when  known  to  the  traveler,  imposing 
the  duty  to  exercise  additional  care  and  caution  for  his  own  protection. 

7.  Railroads — Crossing — Care  Required. 

Where  a  traveler  approaches  a  railroad  crossing,  both  he  and  the  rail- 
road company  are  charged  with  the  same  degree  of  care,  the  -one  to  avoid 
inflicting  injury  and  the  other  to  avoid  being  injured,  the  care  of  each  being 
commensurate  with  the  risk  and  danger  involved;  and  when  it  is  known  to 
the  traveler  and  servants  of  a  railroad  company  that  a  crossing  is  very  dan- 
gerous by  reason  of  its  surroundings,  it  is  incumbent  on  both  parties  to  exer- 
cise additional  care  and  caution. 

8.  Railroads — Crossing  Accidents — Contributory   Negligence. 

Plaintiff,  while  driving  a  single  horse  attached  to  a  covered  delivery 
wagon,  was  run  into  by  defendant's  railroad  train  about  1  o'clock  in  the 
afternoon  of  the  day  of  the  injury  at  a  crossing  with  which  he  was  familiar. 
Plaintiff's  view  of  the  tracks  from  the  north  of  the  crossing,  in  the  direction 
from  which  the  train  approached,  was  wholly  obstructed,  except  at  a  lane  some 
distance  from  the  crossing  and  at  a  point  19  or  20  feet  therefrom.  Plaintiff 
looked  through  the  lane  as  he  passed  it,  and  saw  the  railroad  for  the  length 
of  about  30  feet,  but  saw  no  train.  He  then  proceeded  slowly,  his  horse  at  a 
walk,  and  at  a  point  about  40  feet  from  the  crossing  stopped  and  listened,  but 
heard  nothing.  He  then  continued,  his  horse  still  m  a  walk,  and  did  not  stop 
until  the  horse  was  struck  by  the  engine.  After  he  passed  the  lane  it  was 
not  possible,  because  of  the  obstruction,  to  see  the  tram  until  from  his  posi- 
tion in  the  wagon  he  was  about  19  feet  from  the  nearest  track,  when  the  wagon 
seat  was  19  feet  from  the  track  and  the  horse's  head  was  not  more  than  3 
feet  therefrom,  and  plaintiff  had  an  unobstructed  view  of  the  railroad  for 
3,000  feet  or  more.  Plaintiff  testified  that  when  he  got  to  that  point  the  train 
was  right  upon  him.  He  gave  the  horsa  a  sudden  jerk  with  his  right  hand, 
and  then  the  collision  happened,  after  which  he  knew  nothing.  Held,  that 
since  it  did  not  conclusively  appear  that  plaintiff  had  the  opportunity  or  abil- 
ity to  see  the  approaching  train  in  time  to  avoid  the  accident,  if  he  had  exer- 
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dsed  due  care  by  the  use  of  his  senses,  he  was  not  negligent  as  a  matter  of 
law. 

9.  Trial — Request  to  Charge — Instructions  Given. 

Where,  in  an  action  for  injuries  at  a  railroad  crossing,  the  court  charged 
that  it  was  plaintiff's  duty  to  look  and  listen,  and  that  he  was  negligent  if 
he  failed  to  do  so,  and  that  for  any  injury  he  received,  which  he  could  have 
avoided  by  the  performance  of  such  duty,  he  was  without  remedy,  the  court 
did  not  err  in  refusing  to  charge  that  if ,  as  a  person  approaches  a  railroad 
crossing  his  line  of  vision  is  obstructed,  he  is  bound  to  look  for  approaching 
cars  in  time  to  avoid  collision  with  them,  and  if  he  does  not  look,  and  for 
this  reason  does  not  see  an  approaching  train  until  it  is  too  late  to  avoid  a 
collision,  and  he  is  thereby  injured,  he  is  guilty  of  negligence. 

10.  Railroads — Crossing  Accidents — Evidence. 

In  an  action  for  injuries  to  plaintiff  in  a  collision  with  a  railroad  train 
while  he  was  driving  across  the  track  in  a  covered  wagon,  evidence  of  experi- 
ments made  by  a  witness  with  respect  to  the  points  in  the  public  road  at 
which  a  train  could  be  seen  approaching  the  crossing  was  not  objectionable, 
because  the  witness  when  he  made  the  examination  was  on  foot  and  not  in  a 
wagon,  and  because  no  train  was  approaching  the  crossing  at  the  time,  in  that 
the  conditions  were  dissimilar. 

(January  18,  1911). 

Curtis,  Chancellor,  Pennewill,  C.  J.,  and  Associate 
Judges  Conrad  and  Hastings,  sitting. 

Ward,  Gray  and  Neary  for  plaintiff  in  error. 

Albert  Constable  and  Anthony  Higgins  for  defendant  in  error. 

Supreme  Court,  January  Term,  1911. 

Writ  op  Error  (No.  3,  June  Term,  1910)  to  Superior  Court 
for  New  Castle  County  (No.  84,  March  Term,  1909,  below). 
Action  by  Robert  L.  Buchanan  against  the  Philadelphia,  Balti- 
more and  Washington  Railroad  Company,  to  recover  damages 
for  personal  injuries  to  plaintiff,  death  of  his  horse,  and  injuries 
to  his  wagon,  from  an  accident  at  a  crossing.  Judgment  for  plain- 
tiff below  affirmed. 

The  facts  of  the  case  and  the  assignments  of  error  relied  upon 
fully  appear  in  the  opinion.  For  report  of  case  in  court  below, 
see  1  Boyce  83,  75  Atl.  873. 

Argument  op  Counsel  for  Plaintiff  in  Error. 

I. 
Upon  the  Facts. 
From  the  evidence  it  clearly  appears  that  at  a  point  nineteen 
feet  from  the  nearest  rail  the  plaintiff  could  see  up  the  track 
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toward  Wilmington;  to  Porter's  Station,  a  distance  of  about 
three-quarters  of  a  mile.  He  looked  up  the  private  lane,  about 
two  hundred  and  fifty  feet  from  the  track.  His  horse  was  on  a 
walk,  and  any  view  which  he  could  have  of  the  railroad  at  that 
point  would  avail  him  nothing  as  against  a  train  running  twenty- 
five  to  thirty  miles  an  hour,  so  that  we  have  a  case  of  a  man 
approaching  a  crossing  in  a  wagon  with  the  horse  on  a  walk,  with 
view  ob'^tructed,  stopping  and  listening  forty  feet  from  the  cross- 
ing, when  the  wind  was  blowing  the  sound  of  the  train  away  from 
him,  and  where  he  could  see  nothing  of  the  approaching  train, 
and  then  going  on  at  a  walk  past  a  point  where,  admittedly,  be 
could  see  the  approaching  train  for  a  distance  of  three-quarters 
of  a  mile. 

Under  the  circumstances  of  this  case,  with  his  knowledge  of 
the  physical  surroundings,  was  it  not  the  duty  of  the  plaintiff  to 
approach  the  crossing  with  his  horse  under  such  control  as  to 
enable  him  to  look  when  he  could  see  an  approaching  train,  in 
time  to  avoid  accident?  The  Court  must  come  to  the  conclusion 
that  the  plaintiff  is  not  free  from  negligence  contributing  to  his 
injury,  where  he  passes  a  point  ot  safety  at  which,  if  he  had  looked, 
he  could  have  seen  the  approaching  train,  and  that  the  use  of 
his  sense  and  hearing  at  a  point  forty  feet  away,  under  the  cir- 
cumstances of  this  case,  did  not  absolve  him  from  his  duty  to 
continue  to  listen  and  look  as  he  approached  the  track.  The  duty 
to  look  and  listen  continues  until  the  danger  is  past.  We  would  call 
the  court's  attention  briefly,  to  the  fact  that  the  evidence  as  to 
signals  is  in  this  case,  as  in  most  cases  of  this  sort,  on  the  part  of 
the  plaintiff,  that  the  witnesses  did  not  hear  the  signal,  while  on 
the  part  of  the  defendant  there  aie  positive  statements  that  the 
signals  were  given. 

The  evidence  of  Sparks,  a  witness  called  for  the  plaintiff # 
is  to  the  effect  that  he  heard  the  whistle  blow  for  Porter's  Sta- 
tion, and  that  he  heard  the  noise  or  rumble  of  the  train  while  tht: 
train  was  coming  toward  the  crossing.  Sparks  was  out  in  the 
public  road  near  his  home,  which  is  about  a  quarter  of  a  mile 
from  the  crossing.  The  fact  that  Sparks  could  hear  the  train 
at  that  distance  and  the  fact  of  which  the   court  can  take  judi- 
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cial  notice,  that  trains  of  that  character  do  run  with  considerable 
noise  should  be  taken  into  consideration  in  connection  with  the 
statement  of  the  plaintiff  himself,  that  he  stopped  forty  feet  away, 
listened  and  could  hear  nothing,  and  then  walked  his  horse  over 
the  intervening  space  to  the  track  and  knew  nothing  of  the 
approach  of  the  train  until  he  looked  up  and  found  it  "right  on 
him."  While  the  plaintiff  was  covering  a  distance  of  forty  feet 
to  the  track  the  train  was  probably  running  within  a  distance  of 
four  hundred  feet  (the  train  running  at  thirty  miles,  and  the  horse 
on  a  walk).  It  seems  inconceivable  that  a  man  in  the  exercise  of 
due  care  and  caution,  approaching  a  dangerous  crossing,  could 
be  run  into  in  the  way  testified  to  by  the  plaintiff.  It  is  more 
consistent  with  the  action  of  a  man  worn  out  with  fatigue  from 
labor  and  the  heat  of  the  day.  Taking  his  story  as  true  and  placing 
upon  it  and  upon  all  the  testimony  the  most  favorable  construction 
to  his  case,  we  yet  have  a  plain  case  of  failure  to  make  use  of  his 
faculties  where  such  use  would  have  been  of  avail. 

The  testimony  of  the  plaintiff's  witnesses  is  that  at  a  point 
about  twenty  feet  from  the  crossing  the  southbound  train  can  be 
seen  approaching.  The  question  as  to  whether  a  certain  place 
is  the  best  place  to  stop  might  properly  be  submitted  to  the  jury. 
But  the  question  here  is,  not  whether  he  should  have  stopped 
again,  but  whether  the  plaintiff  was  relieved  of  all  further  legal 
duty  of  care.    The  question  is  properly  for  the  court. 

II. 
On  the  Law. 
The  important  question  under  the  assignment  of    errors 
relied  on  comes  up  on  the  first  assignment,  namely,    that  the 
court  below  erred  in  refusing  to  instruct  the  jury  to  find  a   ver- 
dict for  the  defendant. 
< 

Admitting  the  negligence  of  the  railroad  company,  yet  from 
all  of  the  evidence,  giving  it  the  most  favorable  construction  to 
the  plaintiff  below,  it  clearly  appears  that  there  was  such  con- 
tributory negligence  as  will  bar  recovery  in  this  case. 

The  Supreme  Court  of  this  state  in  the  recent  case  of  Rail- 
road  v.  Reed,  5  Penn.  227,  declared: 
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"It  is  quite  impossible  to  lay  down  any  definite  rule  by 
which  to  determine  whether  the  question  of  contributory  negli- 
gence is  to  be  found,  under  the  evidence,  as  a  conclusion  of  law, 
or  should  be  submitted  to  the  jury  as  a  question  of  fact.  The 
determination  of  the  question  must  necessarily  be  controlled  by 

the  facts  and  circumstances  of  the  particular  case." 

*********** 

"  If,  however,  it  clearly  appears  from  the  evidence  that  there 
was  contributory  negligence,  proximately  entering  into  and  con- 
tributing to  the  accident,  at  the  time  of  its  occurrence,  it  is  the 
duty  of  the  court  to  so  find,  as  a  matter  of  law."  The  facts  in 
that  case  are  somewhat  different  from  the  facts  in  this  case,  but 
the  law  as  to  the  relative  duties  of  the  railroad  company  and 
the  traveler  is  there  so  fully  set  forth  as  to  render  unnecessary 
any  further  setting  forth  of  such  law  than  a  reference  to  this 
case.  It  is  true,  as  is  stated  in  the  Reed  case,  that  the  court 
will  examine  the  facts  of  a  particular  case  and  will,  where  the  occa- 
sion warrants,  decide,  as  a  question  of  law,  that  the  plaintiff  is 
guilty  of  contributory  negligence. 

The  first  question  is  whether  the  plaintiff,  having  stopped 
and  listened  at  a  point  forty  feet  from  the  track,  where  he  could 
see  nothing,  is  guilty  of  contributing  to  his  injury  by  passing  a 
point  nineteen  feet  from  the  track  where,  according  to  the  plain- 
tiff's evidence,  he  could  have  seen,  if  he  had  looked,  three-quarters 
of  a  mile  in  the  direction  from  which  the  train  was  coming. 

It  is  too  well  established  as  the  law  of  this  state  to  need 
citation  of  authorities  that  a  person  approaching  a  railroad 
crossing  with  which  he  is  familiar,  is  bound  to  avail  himself  of  his 
knowledge  of  the  locality  and  act  accordingly.  If,  as  he  approaches 
the  crossing,  his  line  of  vision  is  obstructed,  he  is  bound  to  look 
for  approaching  cars  in  time  to  avoid  collision  with  them,  and  if  he 
does  not  look,  and  for  that  reason  does  not  see  an  approaching 
train  until  it  is  too  late  to  avoid  a  collision  and  he  is  thereby 
injured,  he  is  guilty  of  negligence  and  could  not  recover  therefor. 

The  difficulty  in  this  case  seems  to  grow  out  of  the  fact  that 
the  point  at  which  the  plaintiff  was  able  to  use  his  sense  of  sight 
was  much  closer  than  that  in  any  case  where  the  duty  of  the 
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traveler  has  been  considered  by  the  courts  of  our   state. 

In  the  case  of  Lynatn  against  the  Railroad,  4  Houst.  583,  the 
plaintiff  relied  upon  his  knowledge  of  the  time  of  the  passing  of 
the  train  and  the  absence  of  a  headlight.  The  count  there  ordered 
a  nonsuit  on  the  ground  that  if  they  had  looked  or  listened  but 
an  instant  before  they  drove  upon  the  track  at  the  crossing  they 
could  have  prevented  the  collision  and  the  injury. 

In  the  case  of  the  P.  &  R.  R.  Co.  v.  Peebles,  67  Fed.  591, 
the  facts  are  strikingly  similar  to  the  facts  in  this  case. 

It  was  as  much  Buchanan's  duty  in  this  case,  as  it  was  Pee- 
bles' duty  in  that,  to  look  up  the  track  as  soon  as  his  line  of  vision 
was  open.  When  the  familiarity  of  the  plaintiff  with  the  crossing 
in  this  case  is  properly  considered,  there  would  seem  to  be  no 
escape  from  the  force  and  effect  of  the  Peebles9  case. 

In  the  case  of  Railroad  Company  v.  Lacey,  94  Va.  446;  26 
5.  E.  834,  the  person  injured  stopped,  looked  and  listened  for  the 
train  several  hundred  feet  away  from  the  track  and  after  that 
could  only  have  seen  up  the  track  of  the  railroad  at  a  point  within 
twenty  feet  of  the  crossing.  Yet  for  the  lack  of  care  in  continuing 
to  look  and  listen  for  the  approaching  train,  when  he  might  have 
looked  and  listened  effectively,  it  was  held  that  his  failure  to  do 
this  was  contributory  negligence. 

In  the  case  of  McClure  v.  the  Railroad,  41  Pa.  Sup.  Ct.  Re- 
ports, 227,  the  driver  of  a  team  approaching  a  railroad  grade 
crossing,  stopped  at  a  distance  one  hundred  feet  from  the  track, 
at  a  point  where  he  could  not  see  a  train  approaching.  At  a 
point  sixteen  feet  north  of  the  track  there  was  a  clear  and  unob- 
structed view  of  the  track  for  at  least  a  mile.  After  stopping  at 
a  point  one  hundred  feet  away  he  drove  down  and  on  to  the  track 
and  was  struck  and  injured.  It  was  held  that  the  evidence  estab- 
lished the  contributory  negligence  of  the  plaintiff's  agent. 

Central  Railroad  of  New  Jersey  v.  Feller,  84  Pa.  226;  Urias  v. 
Penna.  R.  R.  Co.,  152  Pa.  326;  Myers  v.  B.  &  0.  R.  R.  Co.,  150  Pa. 
386;  Corcoran  v.  Penna.  R.  R.  Co.,  203  Pa.  380;  Kinter  v.  Penna. 
R.  R.  Co.,  204  Pa.  497;  Blotz  v.  Railroad  Company,  212  Pa. 
154;  McMahan  v.  B.  &  0.  R.  R.  Co.,  223  Pa.  1. 

In  the  case  of  Shufett  v.   the  Railroad,    96   Mich.  327,  tht 
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traveler  who  was  driving  two  horses  to  a  lumber  wagon  and  who 
was  familiar  with  the  crossing,  could  have  seen  the  train  had  she 
looked,  when  within  twenty  feet  of  the^track.     The  court   said: 

"These  trains  must  run  where  the  view  is  obstructed  by 
cuts,  by  embankments,  by  trees,  and  other  things.  He  who  does 
not  choose  to  stop  and  listen,  where  he  cannot  see,  must  suffer 
the  consequences  of  his  own  negligence." 

In  the  case  of  the  Railroad  Company  v.  Righter,  42  N.  J.  L. 
at  181,  the  plaintiff  was  approaching  a  railroad  crossing  in  his 
wagon.  He  stopped  at  a  certain  street  and  listened.  He  started 
on  again  and  when  within  one  hundred  and  twenty  feet  of  the 
railroad  he  stopped  again  and  pulled  up  his  horses.  He  saw  a 
train  at  a  station  some  distance  away  and  stopped  and  looked 
and  listened,  and  hearing  no  bell  started  on  again,  and  when  he 
got  upon  the  side  track — the  horses  on  the  other  track — saw 
the  train  come  flying  right  into  him.  It  struck  the  rear  part  of 
the  wagon  and  the  persons  therein  were  thrown  out  and  injured. 
The  court  said: 

"  I  am  unable  to  see  any  reason  why,  if  he  had  used  his  eyes 
with  any  degree  of  care,  he  could  not  have  seen  the  approaching 
train  in  time  to  arrest  the  progress  of  his  carriage  and  avoid  the 
collision.  It  was  his  duty  to  approach  the  track  with  caution, 
and  to  have  his  horses  at  such  a  gait  and  under  such  control  as 
would  allow  him  to  arrest  their  movements  at  once. 

In  the  case  of  Walsh  against  Pennsylvania  Railroad,  222  Pa. 
164,  70  Atl.  1088,  the  plaintiff  was  familiar  with  the  condi- 
tions and  surroundings  existing  at  the  crossing.  She  was  driving 
a  farm  wagon  and  stopped  a  distance  of  forty-one  feet  from  the 
center  of  the  track  on  which  the  collision  occurred,  and  looked 
and  listened  for  an  approaching  train.  At  a  distance  of  ten  feet 
from  the  track  on  which  the  plaintiff  was  injured  she  had  a  view 
of  one  thousand  feet.  She  went  on  to  the  track  without  look- 
ing, after  having  stopped  forty  feet  away,  and  was  struck  while 
on  the  track.    The  court  said: 

"One  may  not  determine  for  himself  that  point  of  observa- 
tion, and  because  there  he  neither  sees  nor  hears  warning,  advance 
heedlessly  upon  the  tracks  of  the  railroad,  without  incurring 
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responsibility  for  any  disaster  that  may  ensue.  The  duty  to  be 
observant  continues  so  long  as  danger  threatens.  If  between  the 
point  where  the  party  stops  and  the  tracks  of  a  railroad  the  situa- 
tion affords  opportunity  to  discover  an  approaching  train,  and 
injury  results  because  of  disregard  of  such  opportunity,  the  origi- 
nal act  of  stopping  cannot  operate  to  relieve  the  injured  party  of 
contributory  negligence.  Muckinhaupt  v.  Erie  Railroad  Co.,  196 
Pa.  213,  46  Atl.  364." 

In  the  case  of  Leithead  v.  the  Railroad,  72  Atl.  Rep.  453 
(Supr.  Ct.  of  N.  J.  1909),  the  plaintiff  was  approaching  a  crossing 
at  five  o'clock  in  the  afternoon  in  June,  seated  in  an  ordinary 
farmer's  carriage  with  the  curtains  up.  The  road  was  crossed  by 
a  double  track  railroad.  The  plaintiff  drove  his  horse  at  a  walk 
upon  the  track.  The  horse  was  struck  on  the  hip  by  the  engine 
and  the  plaintiff  killed.    The  court  said: 

"  It  further  appeared  that  at  a  point  in  the  highway  twenty- 
four  feet  distant  west  from  the  nearest  rail  of  the  southbound 
track,  and  thirty-eight  feet  from  the  nearest  rail  of  the  north- 
bound track,  on  which  the  train  was  moving,  and  from  that  point 
forward,  there  was  an  unobstructed  view  for  more  than  a  mile 
down  the  straight  track  in  the  direction  from  which  the  train  was 
coming.  It  further  appeared  that  there  was  nothing  present  to 
interfere  with  the  free  use  of  vision  and  hearing,  nor  to  distract 
his  attention.  It  thus  clearly  appeared  that  if  the  plaintiff's 
intestate  had  used  his  eyes,  as  he  was  legally  bound  to  do,  he  would 
have  seen  the  approaching  train  in  time  to  have  avoided  the  colli- 
sion. His  failure  so  to  do  was  negligence  which  contributed  to  the 
collision,  and  the  motion  to  nonsuit  should  have  been  granted. 
Pennsylvania  R.  R.  Co.  v.  Righier,  42  N.  J.  Law  180." 

In  the  case  of  Weiss  v.  the  Railroad,  69  Atl.  1087  {Supr.  Ct. 
of  New  Jersey,  1908),  the  plaintiff,  between  eleven  and  twelve 
o'clock  in  the  forenoon,  approached  the  railroad  track,  and  when 
the  horse  was  within  five  feet  and  he  sitting  in  his  wagon,  was  with- 
in fifteen  feet  of  the  track, — he  stopped  and  listened  for  a  bell  and  fl 
not  hearing  any  signal,  he  drove  on  across  the  track,  and  when  ] 
nearly  over,  the  rear  of  his  wagon  was  struck  by  a  train,  which 
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demolished  his  wagon  and  threw  him  out  and  injured  him.  The 
court  said: 

"But  again  we  think  that  the  plaintiff  himself  was  guilty  of 
contributory  negligence.  As  already  remarked,  his  testimony  is 
that  he  stopped  and  looked  and  listened  when  five  feet  from  the 
track  of  the  defendant's  railroad,  and  when  he,  sitting  in  the 
wagon,  was  within  fifteen  feet  of  the  road.  Regardless  of  the 
testimony  in  the  case,  which  shows  that  the  track  could  be  wit- 
nessed at  various  distances  from  the  track  while  travelling  in  a 
wagon  along  Woodbridge  Avenue,  toward  the  crossing,  the  tes- 
timony seems  to  be  conclusive  that,  at  the  point  where  the  plain- 
tiff says  he  stopped  and  looked  and  listened,  the  train  must  have 
been  visible  when  he  started  to  drive  ^across  the  track." 

In  the  case  of  the  Railroad  Company  v.  the  State  to  the  use  of 
Hickox,  65  Atl.  434,  (Court  of  Appeals  of  Maryland,  1906),  the  de- 
cedent stopped,  looked  and  listened  at  a  point  thirty-five  or  forty 
feet  from  the  track ,  where  his  view  was  obstructed  by  a  pile  of  cross 
ties.  After  driving  past  the  cross-ties  and  about  fifteen  feet  from 
the  track,  decedent  could  have  seen  down  the  track  for  a  distance, 
variously  estimated,  from  two  hundred  to  three  hundred  yards. 
But  without  again  stopping  or  looking  farther  he  attempted  to 
cross  the  track.    The  court  said: 

"If  by  reason  of  the  obstruction  of  the  cross-ties  he  could 
not  see  down  the  track,  he  was  required  to  exercise  care  when 
he  got  nearer  the  track,  where  he  could  see  and  certainly  could 
have  heard  the  train  coming,  if  he  was  listening,  for  it  is  no  excuse 
for  one  not  to  stop,  look,  and  listen  when  he  is  near  the  track, 
because  he  did  so  further  away,  at  a  point  where  he  could  not 
see,  if  he  looked,  and  according  to  the  plaintiff's  contention 
could  not  hear,  if  he  listened.  If  his  view  was  obstructed,  and  the 
sound  interfered  with,  it  made  it  all  the  more  important  for  him 
to  stop  again." 

In  the  case  of  Southern  Railway  v.  Jones,  56  E.  Repr.  155; 
48  A  &  E.  R.  R.  Cos.,  N.  S.  728,  (Supr.  Ct.  ofApp.  of  Va.,  1907) 
the  court  held: 

"Where  a  traveler  on  a  highway,  after  stopping  and  look- 
ing for  an  approaching  train  at  a  distance  of  75  feet  from  a  cross- 
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ing  where  he  could  not  look  down  the  track  because  of  an  obstruc- 
tion, did  not  again  look  or  listen  until  he  was  on  the  main  track, 
where  he  was  struck  by  a  train,  though  for  at  least  forty  feet 
before  arriving  on  such  track  he  could  have  looked  down  the 
railroad  a  distance  of  over  seven  hundred  feet,  he  was  guilty  of 
contributory  negligence,  precluding  his  recovery  for  his  injury, 
even  though  the  company  was  negligent  in  failing  to  sound  a  whis- 
tle as  required  by  Acts  1893-1894,  p .  827,  c.  737." 

The  Court,  in  discussing  the  duty  of  the  traveler  in  that  case, 
said: 

"It  is  a  well  established  principle  that  the  duty  to  look  and 
listen  imposed  upon  a  traveler  of  a  highway  approaching  a  rail- 
road crossing  is  a  continuing  duty,  and,  if  there  is  any  point  at 
which,  by  looking  and  listening,  a  person  injured,  could  have 
avoided  the  accident,  then  his  contributory  negligence  defeats  a 
recovery  for  the  injury.  If  he  could  have  seen  and  did  not  see 
an  approaching  train,  then  he  failed  to  discharge  the  duty  which  the 
law  imposes." 

In  the  case  of  Stokes  v.  the  Southern  Railway  Company,  104 
Va.  819,  52  5.  E.  855,  the  plaintiff  stopped  his  wagon  two  hundred 
feet  from  the  track.  The  train  could  be  seen  at  a  distance  of 
sixty-five  feet  from  the  crossing  for  seventy-five  feet,  and  when 
twenty-five  or  thirty  feet  from  the  track  the  train  could  be  seen 
within  one  hundred  to  one  hundred  and  fifty  yards  of  the  crossing. 

The  court  said: 

"The  mere  fact  of  looking  and  listening  is  not  always  a  per- 
formance of  the  duty  incumbent  upon  the  traveler,  for  he  must 
also  exercise  care  to  make  the  act  of  looking  and  listening  rea- 
sonably effective." 

In  the  case  of  Smith  v.  the  Railroad  Company,  118,  N.  W. 
638  (Supr.  Ct.  of  Wis,,  1908),  the  plaintiff,  who  was  driving  a 
spirited  team  along  a  causeway  fifteen  feet  wide  and  four  feet 
high,  down  a  slope  approaching  a  railway  crossing  at  an  acute 
angle,  knowing  a  train  was  due,  stopped  at  a  bridge  where  his 
horses'  heads  were  about  fifty-three  feet  from  the  railway  track 
and  looked  and  listened.  He  then  proceeded  to  the  crossing  at  a 
fast  walk,  and  his  attention  was  occupied  with  controlling  his 
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team,  which  was  prancing.  He  did  not  look  or  listen  again  until 
his  horses  were  actually  upon  the  track  where  they  were  struck 
by  an  engine.  The  court  held  that  he  was  negligent,  as  a  matter 
of  law,  in  not  continuing  to  look  and  listen  until  he  reached  the 
track. 

In  the  case  of  Philips  v.  the  Railroad  Company,  111  Mich. 
274,  the  plaintiff,  who  was  deaf,  drove  upon  a  railroad  track  at  a 
crossing  without  stopping  to  look  for  an  approaching  train.  His 
view  was  for  the  most  part  obstructed,  first,  by  a  dwelling  house, 
then  by  some  bushes,  a  hen  house  and  a  pile  of  ties.  The  ties 
extended  up  to  within  six  or  eight  feet  of  the  railroad  track.  The 
hen-house  was  about  six  feet  high  and  the  ties,  at  the  utmost, 
were  only  nine  feet  high.  The  plaintiff  did  not  stop  his  horse, 
but  drove  along  to  a  point  past  the  pile  of  ties,  when,  looking 
westward,  he  saw  the  train  approaching  about  seventy  feet  dis- 
tant from  him.  His  horse  was  then  upon  the  track.  The  court 
said: 

41  He  knew  the  track  was  there;  was  familiar  with  the  road. 
He  could  not  see  because  of  these  obstructions,  and  yet  he  did  not 
stop  or  take  any  other  precaution  to  ascertain  if  a  train  was 
approaching."  *  *  *  "The  case,  it  seems  to  us,  is  one  where 
the  plaintiff  was  so  manifestly  guilty  of  contributing  to  his  own 
injury  that  a  recovery  should  not  be  permitted." 

In  the  case  of  Railroad  Company  v.  Ackerman,  144  Fed. 
959,  (Circuit  Court  of  App.  8th  Circuit,  1906),  the  deceased  was 
twenty-three  years  of  age,  intelligent  and  in  full  possession  of  his 
faculties.  He  was  thoroughly  familiar  with  the  crossing.  His 
horse  attached  to  the  wagon,  was  gentle  and  easy  to  control. 
The  accident  occurred  in  the  day  time.  The  deceased  approached 
the  railroad  track.  At  no  time  prior  to  the  moment  of  collision 
was  the  horse  moving  at  such  speed  as  would  have  prevented 
the  deceased  from  stopping  him  almost  instantly.  The  deceased 
could  have  seen  the  train  four  hundred  feet  when  within  a  space 
of  fifty  feet  from  the  track.  The  court  held  that  the  plaintiff 
was  not  in  a  place  of  danger  until  it  was  too  late  to  prevent  the 
accident.  The  negligence  of  the  employees  of  the  railroad  com- 
pany and  that  of  the  deceased  was  concurrent  and  continues  down 
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to  the  very  moment  of  the  collision,  and  there  is  no  room  for  the 
contention  that  the  negligence  of  the  latter  should  be  regarded  as 
a  known  condition,  upon  which  the  negligence  of  the  former 
subsequently  operated.  The  request  of  the  railroad  company 
for  a  directed  verdict  should  therefore  have  been  granted. 

In  the  case  of  Gibson  v.  the  Railroad  Company,  74  All.  589, 
(Supr.  Ct.  of  N.  H.  1909),  the  deceased,  a  bicycle  rider,  could 
have  seen  and  avoided  the  accident  by  stopping  within  ten  feet 
of  the  track.  The  court  held  in  this  case  that  his  negligence  in 
failing  to  stop,  contributed  to  his  injury  and  barred  his  recovery. 

In  the  case  of  Smith  v.  the  Railroad,  87,  Me.  343,  the  plaintiff 
was  riding  in  a  top  buggy  and  stopped  and  looked  and  listened 
about  sixty  feet  away  from  the  crossing,  then  drove  on  without 
stopping  to  look  or  listen.  The  court  held  that  if  the  view  is 
obstructed  it  is  the  traveler's  duty  to  look  and  listen  carefully. 
No  neglect  of  duty  on  the  part  of  the  railroad  company  will 
excuse  anyone,  when  approaching  a  crossing,  from  using  his  sense 
of  sight  and  hearing  where  those  senses  may  be  available.  Citing 
1  Thompson  Neg.,  426. 

In  the  case  of  Harvey  v.  the  Railroad,  210  Pa  95,  the  plaintiff 
was  driving  in  a  one  horse  dray.  At  eighteen  to  twenty  feet  away 
he  could  see  at  two  hundred  and  fifty  to  three  hundred  feet.  Eight 
feet  away  he  could  see  one  thousand  feet.  He  drove  on  the  track 
without  looking  at  these  points.  The  court  held  that  the  duty 
to  continue  to  look  as  he  approached  the  crossing  was  not  per- 
formed by  looking  in  one  direction  where  he  could  see  in  both. 

Granger  v.  the  Railroad  168  Pa.  266. 

Mankewitz  v.  the  Railroad,  214  Pa.  387;  Urias  v.  the  Rail- 
road, 152  Pa.  326;  Kinter  v.  Railroad,  204  Pa.  497;  McKahan  v. 
the  Railroad,  223  Pa.    1 ;  Bistider  v.   the  Railroad,  224  Pa.  615. 

In  a  note  on  page  188  of  54  American  and  English  Railroad 
Cases,  in  addition  to  those  cases  cited  above,  will  be  found  refer- 
ences to  cases  from  Arkansas,  Georgia,  Kentucky,  Utah,  Indiana, 
California,  Ohio,  Minnesota,  Massachusetts,  and  New  York.  An 
examination  of  the  cases  there  referred  to  will  demonstrate  beyond 
all  doubt,  that  the  plaintiff  below  under  the  facts  in  the  present 
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case  was  not  entitled  to  have  the  question  of  his  negligence  sub- 
mitted to  a  jury. 

Mr.  Beach  in  his  work  on  Contributory  Negligence,  2  Ed. 
Sees.  180  and  181,  discusses  the  quantum  of  care  required  of  a 
traveler  about  to  cross  a  railway  track. 

A  careful  examination  of  the  facts  of  the  cases  cited  above 
will  show  that  the  courts  have,  in  applying  the  prinicple  that 
the  traveler  must  exercise  all  his  faculties  in  approaching  a  cross- 
ing, decided,  as  a  matter  of  law,  that  the  failure  to  exercise  his 
sense  of  sight  at  a  point  where,  according  to  the  plaintiff's  own 
testimony,  he  could  have  seen  the  approaching  train,  if  he  had 
looked,  in  time  to  avoid  the  accident,  was  a  failure  to  exercise 
his  faculties  and  such  care  and  caution  as  the  law  requires,  and 
that  such  failure  will,  as  a  matter  of  law,  be  considered  negligence 
contributing  to  his  injury  and  barring  his  recovery. 

It  would  seem  against  all  reason  that  the  plaintiff  could  have 
listened  at  a  point  forty  feet  away  from  the  track  and  could  have 
proceeded  to  the  point  where  his  horse  was  about  on  the  track 
without  having  seen  or  heard  the  train  approach. 

The  application  of  the  law  as  laid  down  in  the  Knopf  case 
and  the  Reed  case  in  our  own  courts,  to  the  facts  in  this  case, 
must  lead  us  to  the  conclusion  that  the  plaintiff  in  this  case,  was 
guilty  of  contributory  negligence  such  as  to  bar  his  recovery. 

Assuming,  as  we  believe  we  can  under  the  Delaware  deci- 
sions, that  the  duty  of  a  traveler  is  to  exercise  all  his  faculties 
until  the  danger  is  past  and  that  it  is  his  further  duty  to  approach 
the  crossing  with  his  horse  under  such  control  as  to  enable  him  to 
use  his  faculties  in  time  to  avoid  danger,  the  failure  to  look  at 
any  point  howsoever  near  to  the  track,  when  looking  would  have 
resulted  in  avoiding  the  accident,  is  a  failure  to  exercise  the  care 
and  caution  which  the  law  requires  of  a  traveler  in  such  cases. 
If  it  is  true  that  the  duty  to  look  and  listen  continues  until  the 
danger  is  past,  as  it  must  be  under  our  decisions,  the  failure  to 
look  at  any  point  is  negligence  contributing  to  the  injury. 

There  is  nothing  to  take  this  case  out  of  the  general  rule 
except  the  short  space  in  which,  according  to  the  plaintiff's  tes- 
timony, he  had  a  view  of  the  track.    Courts  have  recognized  that 
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railroads  must  run  their  trains  under  such  conditions  as  to  pre- 
sent to  the  traveler  obstructed  views.  To  relax  the  general  rule 
required  of  travelers  tinder  such  circumstances  is  to  increase, 
rather  than  diminish,  the  possibility  of  danger  and  accident  to 
travelers. 

The  court  below  erred  in  refusing  to  instruct  the  jury  as 
follows: 

"If,  as  a  person  approaches  a  railroad  crossing  his  line  of 
vision  is  obstructed,  he  is  bound  to  look  for  approaching  cars  in 
time  to  avoid  collision  with  them,  and  if  he  does  not  look  and  for 
this  reason  does  not  see  an  approaching  train  until  it  is  too  late 
to  avoid  a  collision  and  he  is  thereby  injured,  he  is  guilty  of  negli- 
gence and  could  not  recover  therefor." 

It  will  probably  be  contended  by  the  defendant  in  error  that 
the  charge  of  the  court  contains  in  effect  the  same  statement  of 
law  as  is  contained  in  this  prayer.  The  defendant  below  was  cer- 
tainly entitled,  upon  the  failure  to  charge  for  the  defendant,  to 
have  the  court  instruct  the  jury  as  to  the  particular  duty  of  the 
traveler  with  respect  to  the  facts  proven  in  this  case. 

The  court  below  erred  in  admitting  testimony  by  Wilmer  J. 
Falls,  a  witness  produced  on  behalf  of  the  plaintiff  below,  with 
respect  to  the  points  in  the  public  road  west  of  the  railroad  cross- 
ing at  which  a  train  could  be  seen  approaching  the  crossing,  where 
it  appeared  by  his  testimony  that  he  was  on  foot  and  not  in  a 
wagon  as  was  the  plaintiff  below  in  this  case  at  the  time  of  the 
accident,  and  where  it  further  appeared  that  at  the  time  of  making 
his  examination  or  test  no  train  was  approaching  the  crossing. 

The  witness  said  that  he  was  on  foot  and  at  the  time  he  made 
the  tests  there  was  no  train  approaching.  Counsel  for  the  defend- 
ant objected  on  the  ground  that  the  conditions  were  absolutely 
different,  that  a  man  on  foot  has  not  the  same  view  that  a  man 
in  a  wagon  has  and  that  there  was  no  train  approaching.  The 
courts  of  this  state  have  heretofore  uniformly  held  that  evidence 
of  tests  or  examinations  cannot  be  introduced  where  the  conditions 
are  admittedly  different.  Wilmington  Candy  Company  v.  Reming- 
ton Machine  Company \  5  Penn.  550. 

The  court  below  erred  in  admitting  testimony  of  the  plain- 


25  Del]        P.,  B.  &  W.  R.  R.  Co.  vs.  Buchanan. 217 

Argument. 


tiff  below  as  to  certain  tests  made  by  him  subsequent  to  the  time 
of  tie  accident  as  to  the  points  in  the  public  road,  west  of  the 
raitoad  crossing,  at  which  a  train  could  be  seen  approaching  the 
cresting,  where  it  appeared  by  the  testimony  of  the  plaintiff  that 
at  the  time  of  the  making  of  said  tests  no  train  was  in  fact  approach- 
ing 1he  crossing. 

(Vhat  has  been  said  with  relation  to  the  third  assignment 
apples  with  equal  force  to  the  fourth  assignment. 

Argument  op  Counsel  for  Dependant  in  Error. 

I. 
Upon  the  Facts. 

Substantially  the  argument  for  the  plaintiff  in  error  is  that 
it  was  positive  negligence  on  the  part  of  the  plaintiff  below  to  fail 
to  loot  and  see  the  approaching  train,  because  at  a  distance  of 
ninetem  feet  from  the  southbound  rail  a  clear  view  up  the  track, 
disclosng  the  approaching  train,  could  have  been  had;  that  this 
constituted  negligence  not  so  uncertain  as  to  require  the  facts  to 
be  subnitted  to  the  determination  of  the  jury,  but  so  perfectly 
clear  aid  explicit  that  the  court  was  bound,  as  a  matter  of  law, 
to  deciA  it  without  leaving  it  to  the  jury. 

The  best  evidence  in  the  case  is  not  that  the  distance  in 
question  vas  not  nineteen  feet.  Mr.  Falls,  surveyor,  testified  for 
the  plainfff,  that  he  measured  the  distances,  and  speaking  from 
his  measuiements,  that  the  "point  where  you  would  first  come  to 
a  clear  viev  of  a  train  coming  from  the  north,  was  about  twenty 
feet  from  tie  center  of  the  southbound  track." 

Since  tie  width  of  the  track  is  four  feet  eight  inches,  the 
center  woulc  be  distant  from  the  rail  two  feet  four  inches,  leaving 
the  point  in  tuestion  distant  from  the  westerly  rail  seventeen  feet 
eight  inches. 

It  is  truethat  Buchanan  testified  that  he  measured  the  dis- 
tance and  mad*  it  nineteen  feet,  though  he  was  testifying  as  a  wit- 
ness and  is  notestopped  because  he  is  the  plaintiff  from  relying 
on  the  testimony  of  Falls,  who,  as  a  surveyor,  is  clearly  the  better 
witness. 

Buchanan  tetified  that  he  measured  a  similar  horse  and 
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wagon,  and  found  the  distance  from  the  horse's  head  to  where  he 
was  sitting  in  the  wagon  to  be  sixteen  feet,  so  that  if  the  case  was 
to  be  decided  by  the  testimony  on  this  point,  it  would  appear  that 
there  was  evidence  which  the  jury  could  believe  and  sufficient  to 
sustain  their  action  before  a  Court  of  Error,  that  when  Buchanan 
reached  the  point  where  he  could  see  the  approaching  train,  the 
head  of  his  horse  was  distant  from  the  rail  one  foot,  seven  inches. 

The  court  will  take  judicial  notice  that  the  engine  and  cars 
are  all  wider  than  the  track,  so  that  the  position,  which  counsel 
for  plaintiff  in  error  have  to  maintain  is  that  it  was  negligence  in 
the  plaintiff  below,  demanding  his  nonsuit,  that  he  did  not  actu- 
ally see  in  time  to  avoid  the  collision  and  injury,  the  train,  when, 
if  he  had  stopped  at  the  point  where  it  is  claimed  he  could  see  the 
approaching  train,  his  horse's  nose  would  have  touched  the 
engine. 

Buchanan  testifies — that  having  stopped  not  more  thaa  forty 
feet  from  the  track,  and  long  enough  to  listen  and  see  that  there 
was  nothing  coming,  a  reasonable  length  of  time,  he  "spoke  to 
the  horse  and  he  started  to  walk,  and  when  I  got  to  where  I  could 
see,  the  train  was  right  there,  and  the  first  thing  I  saw  was  the 
train." 

If  this  testimony  stood  alone  with  nothing  to  refite  it,  it 
would  have  to  be  accepted  as  the  fact  and  though  counsel  for  the 
plaintiff  in  error,  insinuate  to  the  contrary,  there  is  nothing  in  it 
inherently  improbable,  but  it  receives  from  the  testimony  on 
behalf  of  the  plaintiff  in  error  singular,  interesting  and  ♦verwhelm- 
ing  corroboration. 

O'Neill,  the  engineer,  in  his  examination  in  chief,  testifies  that 
after  passing  Mrs.  McMullen  on  the  crossing,  he  was  looking 
ahead  and  south;  could  see  the  public  road,  did  not  see  anyone  on 
the  crossing  and  did  not  see  Buchanan  before  he  wasnurt  and  only 
when  the  train  struck  the  wagon,  and  that  he  first  saw  the  horse 
or  wagon  after  he  had  passed  the  barn  or  granary  When  asked, 
44  What  did  you  do  then?"  he  replied,  44I  did  not  lave  much  time. 
I  put  the  brake  on  just  as  soon  as  I  could  get  it  en.  It  was  done 
almost  that  quick  "  (snapping  his  fingers) .  4  4  Abmt  how  fast  were 
you  going  on  this  day  at  this  point?"    44 1  shoud  say  twenty-five 


25Dd.1         P.,  B.  &  W.  R.  R.  Co.  vs.  Buchanan. 219 

Argument. 

or  thirty  miles  an  hour.    Of  course  I  could  not  just  say." 

On  cross  examination  he  states  that  he  was  maybe  two  hun- 
dred feet  distant  away  from  the  crossing  when  he  first  saw 
Buchanan's  wagon,  changing  this  by  saying,  "I  only  saw  his 
horse  at  that  time.  The  horse  seemed  to  be  where  the  telegraph 
pole  now  is;  about  the  end  of  the  hedge  or  telegraph  pole.  I 
just  saw  his  head  going  up,  like  as  if  a  man  pulled  his  horse  back 
right  quick.  That  was  the  first  of  my  seeing  the  horse.  Of  course, 
afterwards  I  saw  more  of  it." 

It  becomes  immaterial  whether  Buchanan  saw  the  engine 
before  the  engineer  could  see  the  horse,  for  the  reason  that  when 
the  engineer  got  sight  of  the  horse,  his  head  was  in  the  act  of 
being  pulled  up,  thus  corroborating  Buchanan's  testimony  that 
he  snatched  his  horse  with  the  right  rein  the  moment  he  became 
aware  of  the  train. 

The  question  of  negligence  or  no  negligence  is  thus  brought 
down  by  the  testimony  of  both  sides  to  an  instant  of  time. 

So  that  it  is  established  by  the  engineer  himself  that  the 
plaintiff  while  still  behind  the  embankment,  and  so,  on  the  calcu- 
lation of  counsel,  still  where  he  could  not  see  the  train,  had  become 
aware  of  its  approach,  and  had  pulled  up  the  horse's  head;  or  as 
the  plaintiff  says,  "gave  the  horse  a  sudden  jerk  with  his  right 
hand." 

The  collision  did  not  happen  because  the  plaintiff  below 
failed  to  look  or  failed  to  see,  when  he  had  the  chance  to  do  both, 
for  he  tried  to  avoid  the  collision  before  he  had  the  chance  to  do 
either. 

The  case,  however,  actually  begins  at  an  earlier  point. 
Buchanan,  from  the  time  he  lost  sight  of  the  railroad  behind  the 
orchard  five  hundred  and  seventy-three  feet  distant  from  the 
crossing,  walks  his  horse  towards  the  track.  At  the  mouth  of  the 
McMullen  lane  two  hundred  and  twenty-eight  feet  from  the  track, 
he  looks  down  and  sees  thirty  feet  of  the  railroad  at  the  bottom  of 
the  lane  and  with  no  train  in  sight.  He  continues  to  walk  his 
horse  until  he  reaches  a  point,  in  his  judgment,  nearest  to  the 
trade  where  it  is  safe  to  stop,  not  exceeding  forty  feet  therefrom, 
where  he  halts,  and  long  enough  to  listen,  and,  as  he  says,  to  look, 
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although  at  that  point  nothing  could  be  seen  except  the  track, 
straight  ahead  of  him.  We  submit  that,  so  far,  he  has  done  all 
that  the  law  demanded  of  him  in  the  exercise  of  diligence,  all  that 
indeed,  under  the  circumstances,  he  could  do.  He  could  hear  just 
as  well  at  that  point  as  at  any  other  and  he  could  see  just  as  well 
there  as  any  other,  for  there  was  no  point  where  he  could  see  an 
approaching  train  at  all. 

It  is  established  for  the  purposes  of  this  argument,  that 
neither  bell  was  rung  nor  whistle  blown  to  give  warning;  that  the 
wind  was  blowing  from  the  southwest,  and  that  there  was  actu- 
ally no  further  step  that  Buchanan  might  have  taken.  Where 
and  how  can  he  be  said  to  have  contributed  to  the  accident  by  any 
negligence  of  his? 

II. 
On  the  Law. 

The  first  assignment  of  error  is  that  the  court  erred  in 
refusing  to  instruct  the  jury  to  find  a  verdict  for  the  defendant. 
The  questions  arising  under  this  assignment  are  not  passed  upon 
in  any  of  the  four  cases  heretofore  before  the  courts  of  the  state. 

In  Lynam  v.  Railroad  Co.,  4  Houst.  583,  the  plaintiff  was 
nonsuited.  The  collision  was  in  the  night  time.  The  railroad 
passed  across  the  private  lane  of  the  plaintiff,  extending  from 
the  turnpike  to  the  residence.  From  the  turnpike  to  the 
crossing  was  about  two  hundred  and  twenty-five  yards.  The 
descent  of  the  lane  from  the  turnpike  to  the  railroad  and 
across  it  to  the  dwelling  house  commanded  an  uninterrupted  view, 
by  daylight,  of  the  entire  line  of  the  railroad,  and,  in  turn,  upon  it 
for  the  same  distance  in  that  direction.  The  train  came  from  the 
south  without  bell  or  whistle  or  headlight,  in  the  place  of  which  a 
lantern  was  placed  on  the  front  of  the  engine.  The  train,  a  passen- 
ger one,  was  lighted  as  usual. 

The  court  after  stating  that  the  plaintiffs  failed  to  stop,  look 
or  listen,  said: 

"Had  they  done  so  an  instant  before  they  drove  upon  the 
track  at  the  crossing,  it  would  have  prevented  the  collision  and 
injury." 
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But  that  case  throws  no  light  upon  the  present  one  where  the 
train  and  the  horse  get  to  the  tracks  substantially  at  the  same 
time. 

In  Parvis  v.  Railroad  Co.,  8  Houst.  436,  the  question  of  the 
diligence  of  Dr.  Parvis  was  left  to  the  jury  under  the  charge  of 
the  court. 

Chief  Justice  Comegys  said: 

"The  train  did  not  come  to  the  crossing  on  time,  as  was  to 
be  expected,  and  might  have  been  seen  by  looking  up  the  road  in 
time  to  avoid  the  collision,  if  he  had  looked  for  it ;  for  there  was  a 
dear  space  of  thirty-seven  feet  before  the  crossing  was  reached, 
and,  according  to  its  rate  of  passage,  it  took  the  train  about 
twenty  seconds  to  traverse  the  rails  from  the  factory  to  the  fatal 
crossing. 

"According  to  the  law  of  this  State,  as  laid  down  in  this 
Court  in  the  case  of  Lynam  v.  Railroad  Co.,  4  Houst.  583,  the 
deceased  was  bound,  before  he  reached  that  Frogtown  crossing,  to 
look  for  that  train.  We  can  never  know  whether  he  looked  or 
not.  If  he  did  before  he  got  on  that  crossing,  he  must  have  seen 
it.  If  he  did  see  it,  he  must  be  supposed  to  have  taken  the  risk  of 
being  able  to  get  over  the  crossing  in  time.  If  he  did  not,  then 
unfortunately  he  would  seem  to  have  failed  to  exercise  the  care 
and  caution  of  an  ordinarily  prudent  man.  Whether  he  did  fail 
or  not  is  a  matter  for  you  in  view  of  all  the  facts  in  the  case." 

Knopf  v.  the  Railroad  Co.,  2  Perm.  392,  was  an  action  for  per- 
sonal injuries  sustained  by  the  plaintiff  and  injuries  to  his  baker 
wagon,  run  into  at  a  railroad  crossing  near  Landlith  Station. 

There  is  no  statement  of  facts  in  the  report  outside  of  the 
charge  to  the  jury. 

The  court  charged  as  to  the  duty  of  the  plaintiff  as  follows: 

"It  is  a  general  rule  of  law  that  persons  crossing  a  railroad  are 
bound  to  the  reasonable  use  of  all  their  senses  for  the  prevention 
of  accident,  and  also  to  the  exercise  of  all  such  reasonable  caution 
as  ordinarily  careful  and  prudent  persons  would  exercise  in  like 
circumstances. 

"A  person  approaching  a  railroad  crossing  with  which  he  is 
familiar,  is  bound  to  avail  himself  of  his  knowledge  of  the  locality 
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and  act  accordingly.  If  as  he  approaches  the  crossing  his  line  of 
vision  is  obstructed,  he  is  bound  to  look  for  approaching  cars 
in  time  to  avoid  collision  with  them,  and  if  he  does  not  look,  and 
for  this  reason  does  not  see  an  approaching  car  until  it  is  too  late 
to  avoid  a  collision,  and  he  is  thereby  injured,  he  is  guilty  of  neg- 
ligence, and  could  not  recover  therefor.  When  the  view  at  the 
crossing  is  obstructed  greater  care  is  necessary  than  in  places 
where  the  view  is  unobstructed.  Brown  v.  Wilmington  City 
Ry.  Co.,  1  Penn.  335;  Price  v.  Charles  Warner  Co.,  1  Penn.  462. 

"If  a  person  drives  up  to  a  railroad  crossing  and  upon  it, 
not  only  without  stopping  but  without  looking  out  or  listening 
to  ascertain  if  any  train  is  approaching,  and  a  collision  and  injury 
occurs  to  him  from  a  passing  train,  which  would  have  been  pre- 
vented had  the  person  so  injured  exercised  the  proper  and  ordi- 
nary prudence,  care  and  caution  mentioned,  such  person  would 
be  guilty  of  contributory  negligence,  and  could  not  recover  from 
the  railroad  company  for  such  injury." 

The  second  assignment  of  error  is  that  the  court  erred  in 
refusing  to  instruct  the  jury  as  follows: 

"If  as  he  approaches  the  crossing  his  line  of  vision  is  ob- 
structed, he  is  bound  to  look  for  approaching  cars  in  time  to 
avoid  the  collision  and  injury,  and  if  he  does  not  look,  and  for  this 
reason  does  not  see  an  approaching  car  until  it  is  too  late  to  avoid 
a  collision  and  he  is  thereby  injured,  he  is  guilty  of  negligence,  and 
could  not  recover  therefor." 

The  words  italicised  differentiate  the  Knof  case  from  the 
present  case.  The  words  of  the  prayer  would  fit  the  present 
case  if  Buchanan  did  not  see  the  approaching  train  until  it  was 
too  late  to  avoid  the  collision  and  injury,  because  he  didn't  look, 
but  he  failed  to  see  the  train  in  time  to  escape  because  he  and  the 
train  arrived  at  the  crossing  within  a  fraction  of  a  second  of  each 
other,  and  where,  because  of  the  obstruction  to  the  sight,  it  was 
impossible  for  him  to  see  the  train  in  time  to  avoid  the  collision. 

Queen  Anne  R.  R.  Co.  v.  Reed,  5  Penn.  226,  is  the  only  rail- 
road crossing  case,  which  has  reached  this  court.  Mr.  Reed, 
like  Dr.  Parvis,  was  killed  and  hence  could  not  testify.  The  court 
declined    to  nonsuit  the  plaintiff  for  contributory  negligence. 
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This  court  reversed  the  judgment.  The  railroad  was  in  a  cut  from 
three  to  six  feet  on  the  east  side  of  Federal  Street,  and  on  the  same 
side  a  growth  of  trees,  bushes  and  briars,  which  materially  ob- 
structed the  view  of  the  railroad  in  the  direction  from  which  the 
train  was  approaching. 

The  court  say: 

"The  testimony  as  to  the  conduct  of  the  deceased  is  wholly 
without  contradiction.  The  reasonable  explanation  of  the 
increase  of  speed  when  the  deceased  was  within  one  hundred  feet 
of  the  railroad  crossing  is  that  he  then  became  conscious  of  the 
fact  that  a  train  was  approaching,  and  that  he  attempted  thereby 
to  clear  the  crossing  before  the  train  reached  that  point.  If  this 
was  so,  it  was  a  clear  case  of  negligence.  He  might  have  stopped 
or  turned  aside;  but  if,  instead  of  doing  so,  he  attempted  a  race 
with  a  locomotive,  he  did  so  at  his  own  risk,  and  the  defendant 
company  is  not  responsible  for  the  consequences  of  such  con- 
duct." 

"The  law  regards  a  railroad  crossing  as  a  place  of  danger. 
The  very  presence  of  such  a  crossing  is  notice  to  the  person, 
approaching  or  attempting  to  cross  it,  of  the  danger  of  colliding 
with  a  passing  engine  or  train.  And  because  of  the  danger,  there 
is  imposed  upon  such  person  the  duty  of  reasonable  care  and  cau- 
tion, and  the  reasonable  and  ordinary  use  and  exercise  of  his 
senses  of  sight  and  hearing  for  his  own  and  others'  safety  and  pro- 
tection; and  he  is  required,  at  least,  to  look  and  listen,  for  an 
approaching  engine  or  train  before  venturing  to  cross  the  track. 
And,  if,  as  it  has  been  said,  he  fails  to  exercise  such  ordinary  care, 
whatever  danger  he  could  thereby  have  discovered,  and  avoided, 
he  incurs  the  peril  thereof,  if  he  proceeds,  and  for  an  injury  aris- 
ing under  such  fault,  he  is  left  without  remedy." 

These  words  were  repeated  by  the  court  below  in  the  present 
case  in  the  charge  to  the  jury. 

The  plaintiff  below  then  was  bound  to  the  use  of  reasonable 
and  ordinary  care; 

To  look  and  listen  before  venturing  to  cross  the  track; 

But  the  penalty  he  pays  for  failure  so  to  do  is  confined  to 
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losing  his  remedy  for  whatever  danger  he  could  thereby  have 
discovered  and  avoided. 

The  court  below  did  not  err  in  refusing  to  give  binding 
instructions  to  the  jury  to  find  a  verdict  for  the  defendant,  but 
properly  left  the  question  of  the  negligence  of  the  defendant  and 
contributory  negligence  of  the  plaintiff  to  the  jury. 

In  Winstanley  v.  Chi.  etc.  R.  R.  Co.,  72  Wis.  375,  the  Court, 
under  circumstances  closely  approaching  the  present  case,  sus- 
tained the  refusal  of  the  court  below  to  give  binding  instructions 
for  the  defendant,  and  held  that  the  case  ought  to  be  considered  by 
the  jury. 

In  Guhl  v.  Whitcomb,  109  Wis.  75,  the  court  say: 

"The  rule  stated  in  these  decisions  is  that  the  duty  to  look  and 
listen  is  absolute  where  the  opportunity  exists.  This  rule  is  general 
and  applies  as  well  to  the  driver  of  a  team  as  to  the  foot  passenger, 
with  the  difference,  however,  that  it  is  much  more  difficult  to  con- 
ceive circumstances  surrounding  the  latter  which  can  at  once 
deprive  him  of  the  opportunity  to  observe  and  the  ability  to 
stop  short  of  the  actual  peril.  With  him  a  single  step,  wholly 
under  his  control,  crosses  the  danger  line.  With  the  driver,  many 
things  may  complicate  the  situation — momentum,  conduct  of 
horses,  multiplication  of  perils,  and  the  like." 

In  Smith  v.  Chicago  etc.,  R.  R.  Co.,  137  Wis.  97,  cited  by  the 
plaintiff  in  error,  the  court  repeat  the  first  sentence  of  the  above 
question,  but  held  that  it  did  not  apply  where  the  plaintiff  had  the 
opportunity  to  look  and  listen  over  fifty-three  feet  of  space,  which 
intervened  between  the  point  where  he  stopped,  looked  and 
listened  and  the  nearest  rail  of  the  track. 

In  Kenney  v.  Hannibal  etc.,  R.  Co.,  (Supreme  Court  of  Mo., 
June  15,  1891)  16  5.  W.  837,  the  Court  say: 

"The  engineer  said:  'When  we  got  almost  to  the  road  cross- 
ing, I  saw  a  team  coming  right  on  the  rails,  the  horses'  forefeet 
just  inside  the  north  rail.  The  horses  shied  off  to  one  side.  I 
saw  a  man  stick  his  head  out  of  the  buggy,  look  up,  and  then 
struck  his  horses  with  the  lines,  or  maybe  a  whip.  The  engine 
caught  the  buggy.  When  I  first  saw  them  we  were  about  thirty 
feet  from  the  crossing,  and  were  running  about  twenty-five  miles 
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per  hour.'     And  on  cross  examination  he  added:   'I  was  looking 
forward  out  of  my  cab  window  on  the  north  side  of  engine  when  I 
first  saw  Kenney.    This  is  my  side  of  the  engine  cab.    The  window 
in  front  of  me  is  on  the  right-hand  side  of  the  boiler,  and  I  looked 
through  it.    The  first  I  saw  he  was  coming  on  the  track.    I  imme- 
diately shut  my  engine  off,  and  called  for  brakes,  and  we  stopped 
about  forty  or  fifty  car-lengths  west  of  the  crossing. '     From  this 
statement  of  the  engineer,  whose  position  in  the  cab  placed  him 
considerably  above  the  level  of  the  plaintiff's  buggy,  it  is  evident 
that  the  surroundings  of  the  point  of  crossing  are  very  unfavorable 
to  a  view  of  the  track  or  of  the  highway  from  each  other.    If  the 
engineer,  on  the  lookout,  could  not  observe  plaintiff's  buggy  till 
the  engine  was  within  thirty  feet  of  the  crossing,  it  is  a  mere  matter 
of  easy  calculation  to  show  that  plaintiff's  team  must  then  have 
been  within  seven  or  eight  feet  of  the  rails.     He  was  moving  at 
four  or  five  miles  an  hour.     At  the  higher  rate  he  would  cover  a 
little  less  than  seven  and  one-half  feet  each  second,  while  the 
engine  (at  the  rate  of  twenty-five  milefs  an  hour)  would  pass  over 
the  thirty  intervening  feet  in  five-sixths  of  a  second.    So,  when  first 
seen  by  the  engineer,  plaintiff's  team  must  have  been  just  clear- 
ing the  cut,  referred  to  particularly  by  the  plaintiff's  witness,  who 
said,  that  'he  would  not  get  clear  of  the  obstruction  made  by  the 
cut  until  within  six  or  eight  feet  of  the  railroad  crossing. '     The 
engineer  was  at  his  post  on  the  side  of  the  cab  from  which  plaintiff 
was  approaching,  and,  if  he  could  not  see  the  buggy  until  five- 
sixths  of  a  second  before  reaching  the  point  of  crossing,  it  is 
measurably  clear  that  the  man  in  the  buggy  could  not  have  seen 
the  engine  much  sooner.    We  mention  the  above,  with  the  facts 
previously  stated,  merely  to  furnish  another  view  of  this  cross- 
ing whose  peculiarities  have  an  important  bearing  on  the  merits 
of  the  case.     We  are  of  opinion,  that  the  question  of  plaintiff's 
alleged  contributory  negligence,  in  view  of  all  the  surroundings, 
was  fairly  one  of  fact  for  the  jury,  and  that  the  trial  court  did  not 
err  in  submitting  it,  as  such,  to  them." 

In  the  case  of  Penna.  R.  R.  Co.  v.  Righter,  42  N.  J.  L.  180- 
187,  the  Court  of  Error  and  Appeals  reversed  the  judgment 
below  for  failure  to  nonsuit  the  plaintiff,  injured  at  a  grade  crossing, 
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because  the  plaintiff,  while  still  more  than  thirty  feet  from  the 
track,  had  a  clear  field  for  observation. 

In  Plummet  v.  Eastern  R.  R.  Co.,  73  Me.  591-594,  the  court 
say: 

"The  plaintiff  and  his  wife  looking  in  both  directions  hear- 
ing no  sound  of  cars,  whistle  or  bell,  and  with  vision  somewhat 
obstructed  by  buildings  and  trees,  attempted  to  cross,  and  in  that 
attempt  were  injured.  It  is  uncertain  to  what  extent  he  could  see 
the  cars  through  the  intervening  obstructions.  His  attention  was 
called  to  the  danger  and  he  and  his  wife  looked  to  see  if  there 
was  a  train  in  view.  The  obstructions  may  have  prevented  their 
seeing.  Seeing  nothing,  hearing  no  warning  of  danger  through  the 
negligence  of  the  defendants,  in  attempting  to  cross,  the  plaintiff 
was  injured.  Under  the  circumstances  of  the  case,  it  was  for  the 
jury  to  determine  whether  he  exercised  the  care  the  law  requires." 

In  Chicago  R.  Co.  v.  Hedges,  105  Ind.  398: 

The  engine  was  detached  from  the  moving  train  and  run  with 
quickened  speed  across  the  street  to  a  water  tank  two  hundred  and 
forty  feet  west  of  the  crossing,  the  train  being  left  to  follow  on  a 
down  grade,  in  charge  of  a  brakeman. 

The  court  say: 

"The  interval  of  time  between  the  passing  of  the  engine  and 
the  coming  of  the  train  might,  under  the  evidence,  have  been 
found  by  the  jury  to  have  been  very  short,  and  considering  this 
fact  in  connection  with  the  evidence,  that  the  whistle  was  sounded 
as  the  engine  approached,  that  the  bell  was  rang  as  the  engine 
passed,  that  the  cars,  only  six  feet  in  height,  came  on  without  sig- 
nal, that  the  view  was  obstructed,  and  that  the  intestate  had  no 
knowledge  of  the  time  of  the  train,  the  jury  might  conclude  that 
the  attention  of  the  intestate  was  diverted  so  that  without  negli- 
gence on  his  part  he,  for  this  reason,  did  not  see  the  train  in  time 
to  escape;  that  his  conduct  was  influenced  by  the  defendant's 
negligent  acts,  and  he  was  thus  thrown  off  his  guard,  so  that 
without  his  having  acted  otherwise  than  as  might  have  been 
excusable  in  a  prudent  man,  under  the  circumstances,  he  was 
run  down. 

In  Chicago  &  N.  E.  R.  Co.  v.  Miller,  46  Mich.  532 : 
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The  plaintiff,  a  fanner,  aged  sixty-seven  years,  was  driving  a 
pair  of  three-year-old  colts  at  the  top  of  their  mettle,  and  stopped 
about  sixteen  yards  from  the  track,  listened  and  watched,  and  as  he 
approached  the  track,  as  he  could  not  then  see  the  train,  spoke 
to  his  horses,  and  as  they  reached  the  track,  or  within  two  rods 
of  it,  he  saw  the  train  approaching,  about  twelve  rods  distant.  He 
said,  "At  the  first  glance  I  made  up  my  mind  I  would  get  across 
that  track  and  swung  my  whip,  and  the  horses  both  jumped"; 
and  while  crossing  the  locomotive  struck  the  hind  wheel  of  the 
wagon,  causing  the  injury.  The  banks  on  the  north  side  of  the  road 
were  some  twelve  or  fifteen  feet  high.  Asked  why  he  didn't  stop 
his  horses,  he  replied,  "I  was  partly  sure  I  would  get  under  the 
cars  if  I  undertook  it;  if  I  was  in  the  same  position  today  I  would 
do  the  same  thing."    He  heard  no  bell  or  whistle.    The  court  say : 

"From  his  testimony  it  does  not  appear  that  he  did  not  exer- 
cise due  care  and  caution  in  approaching  the  crossing,  and  it  is 
only  when  he  gets  within  a  few  feet  of  the  railroad  track  and  sees 
a  train  approaching  and  close  at  hand,  that  he  can  be  charged  with 
negligence  in  attempting  to  cross  the  track.  This  was  the  first 
warning  or  knowledge  that  he  had  that  a  train  of  cars  was  near, 
and  with  a  high  embankment  on  one  side,  and  the  apparent  dan- 
ger in  attempting  to  turn  in  an  opposite  direction;  without  time 
for  reflection  or  to  deliberate  and  calculate  or  measure  distances 
he  had  to  determine  his  course  and  instantaneously  make  the 
attempt/' 

In  Pearce  v.  Humphreys,  34  Fed.  Rep.  282,  the  opinion  was 
delivered  by  Judge  Brown,  who  said: 

"  I  also  think  the  question  of  contributory  negligence  was  one 
for  the  jury.  Plaintiff  says  he  listened  for  the  train  as  he  ap- 
proached the  track  but  heard  nothing.  Had  he  been  on  foot,  I 
should  have  held  without  hesitation  that  it  was  his  duty  to  stop 
and  look  before  crossing  the  track.  Pzolla  v.  Railroad  Co.,  54 
Mich.  273,  20  N.  W.  Rep.  71.  He  was,  however,  driving  a  team 
of  horses.  If  he  had  stopped  before  the  horses  reached  the  track, 
it  is  at  least  doubtful  whether  he  could  have  seen  anything,  owing 
to  the  intervening  line  of  freight  cars,  and  while  so  standing  still 
would  have  been  exposed  to  injury  from  cars  passing  upon  tracks 
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to  the  southward  of  the  main  track.  It  would  evidently  have  been 
of  no  avail  to  stop  after  the  horses  had  begun  to  cross  the  track. 
It  is  difficult  to  see  what  more  he  could  have  done,  unless  it  was 
to  get  out  of  his  wagon,  and  go  forward  on  foot  for  the  purpose  of 
looking;  but  this  he  was  not  obliged  to  do,  particularly  in  view  of 
the  fact  that  he  would  have  had  to  leave  his  team  standing  upon 
the  track  south  of  the  line  of  freight  cars.  It  is  true,  it  was  held 
in  the  case  of  Railroad  Co.  v.  Beale,  73  Pa.  St.  504,  that  if  a  trav- 
eler cannot  see  a  track  by  looking  out  of  the  carriage  he  should  get 
out  and  lead  his  horse,  but  I  think  this  dase  is  opposed  to  the  great 
weight  of  authority,  and  particularly  to  the  cases  of  Mackay  v. 
Railroad  Co.,  35  N.  Y.  75,  and  Davis  v.  Railroad  Co.,  47  N.  Y.  400; 
Kellog  v.  N.  Y.  C.  etc.  R.  R.  Co.,  79  N.  Y.  72. 

In  Judson  v.  Cent.  Vt.  R.  Co.,  158  N.  Y.  597-605,  the  fore- 
going cases  were  reviewed  and  approved. 

In  Frederick  v.  The  Fonda  etc.  R.  Co.,  52  N.  Y.  App.  Div.t 
603,  the  court  say: 

"The  question  whether  a  party  looks  at  the  right  place  is 
ordinarily  one  for  the  jury  to  determine.' ' 

In  Wiedtnan  v.  Erie  R.  R.  Co.,  66  N.  Y.  App.  Div.  347, 
evidence  showed  that  the  plaintiffs  view  of  the  train  was  to 
some  extent  obstructed  by  a  bank  located  south  of  the  street  and 
east  of  the  railroad  tracks. 

"Held  that  the  plaintiff  was  not  to  be  charged  with  all  the 
possibilities  of  vision  and  hearing  as  he  approached  the  tracks, 
but  was  bound  simply  to  make  all  of  the  reasonable  efforts  to  see 
and  hear  that  a  careful  and  prudent  man  would  make  under  like 
circumstances." 

In  Shaw  v.  Jewett,  Receiver,  86  N.  Y.  617,  the  court  say: 

"The  plaintiff  is  not  bound  to  see;  he  is  bound  to  make  all 
reasonable  effort  to  see  that  a  careful,  prudent  man  would  make  in 
like  circumstances.  He  is  not  to  provide  against  any  certain 
result.  He  is  to  make  an  effort  for  a  result  that  will  give  safety; 
such  efforts  as  caution,  care  and  prudence  will  dictate." 

In  Greaney  v.  Long  Island  R.  R.  Co.,  101  N.  Y.  419,  the  court 
quoted,  with  approval,  the  words  from  Shaw  v.  Jewett,  above,  and 
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also  quoted,  with  approval,  from  Kellogg  v.  N.  Y.  etc.  R.  R.  Co. 
(Supra.) 

In  Hubbard  v.  Boston  &  Albany  R.  R.  Co.,  162  Mass.  132, 
the  court  say: 

"The  place  where  the  accident  happened  was  exceedingly 
dangerous.  Under  the  circumstances  of  this  case  we  cannot  say, 
as  a  matter  of  law,  that  he  was  negligent,  but  we  are  of  opinion 
that  it  was  for  the  jury  to  determine  whether  he  was  in  the  exer- 
cise of  reasonable  care." 

In  Hicks  v.  N.  Y.  etc.  R.  R.  Co.,  164  Mass.  424,  the  court  say : 

"When  the  plaintiff  was  only  thirty  feet  from  defendant's 
track,  he  stopped  until  satisfied  that  it  was  safe  to  proceed. 
Defendant's  contention  that,  as  he  approached  t(he  track,  plain- 
tiff was  bound  to  stop  again,  as  well  as  to  listen,  finds  support  in  no 
decision  of  this  court.  We  cannot  say,  as  a  matter  of  law,  that  a 
reasonably  prudent  man,  with  nothing  to  excite  his  apprehension, 
would  not  have  relied,  as  plaintiff  did,  on  his  sense  of  hearing. 
Whether  or  not  he  should  have  stopped  again  was  a  question 
properly  submitted  to  the  jury.  See  Guggenheim  v.  Railway  Co., 
66  Mich.  150." 

In  Cookson  v.  Ry.  Co.,  179  Pa.  184,  it  was  said:  "The  duty 
of  a  traveler  is  therefore  not  only  to  keep  a  vigilant  and  continu- 
ous lookout,  but  to  stop  if  a  second  place  affords  any  increased 
facility  to  discover  impending  danger,  but  whether  there  is  any 
such  second  place  is  a  question  of  fact  which  is  for  the  jury  if  at 
all  in  doubt.  On  this  branch  the  present  case  is  closely  analogous 
and  governed  by  Whitman  v.  Penn.  R.  R.  Co.,  156  Pa.  175.  See 
also  Ely  v.  Ry.  Co.,  158  Pa.  233." 

Elston  v.  D.  L.  &  W.  R.  R.  Co.,  196  Pa.  595: 

"The  Court  can  treat  the  question  of  contributory  negli- 
gence as  one  of  law  only  in  clear  cases,  and  when  the  inferences 
to  be  drawn  from  them  are  free  from  doubt." 

Confer  v.  Penna.  R.  R.  Co.,  209  Pa.  425;  Ayers  v.  Pittsburg 
etc.  R.  Co.,  201  Pa.  124.  In  Cromley  v.  Penna.  R.  R.  Co.,  208  Pa. 
445,  it  was  said: 

"But  the  rule  stated  in  Carroll  v.  Penna.  R.  R.  Co.,  12  W.  N. 
C.  348,  and  the  long  line  of  decisions  that  have  followed,  is  in  its 
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nature  applicable  only  to  clear  cases,  and  if  there  is  a  reasonable 
doubt  as  to  the  facts  or  the  inferences  to  be  drawn  from  them 
the  case  must  go  to  the  jury;  McNeal  v.  Pittsburg  etc.  Ry.  Co. 
131  Pa.  184;  Muckitihaupt  .v  Erie  R.  R.  Co.,  196  Pa.  213;  Doud 
v.  Delaware  etc.   R.  R.  Co.,  203  Pa.  227." 

In  Ganger  v.  P.  &  R.  R.  Co.,  168  Pa.  265,  relied  on  by  the 
appellee,  it  was  undisputed  that  the  driver  of  the  team  could 
have  seen  the  train  and  stopped  in  safety  if  he  had  looked  within 
fifteen  or  twenty  feet  of  the  track,  and  this  distinction  will  be  found 
in  all  cases  that  have  been  decided  on  the  principles  stated  in 
Carroll  v.  Penna.  R.  R.  Co.,  supra.  Kinter  v.  Penna.  R.  R.  Co., 
204  Pa.  497,  case  cited  by  counsel  for  the  plaintiff  in  error;  we 
submit  that  every  one  of  them  was  founded  on  the  distinction 
pointed  out  by  the  case  of  Cromley  v.  Penna.  R.  R.  Co.,  208  Penna. 
445;  that  it  was  undisputed  that  the  driver  of  the  team  could 
have  seen  the  train  and  stopped  in  safety  if  he  had  looked  when 
near  the  track. 

In  the  case  of  Penna.  R.  R.  Co.  v.  Peebles,  67  Fed.  591,  first 
cited  by  counsel  for  plaintiff  in  error,  the  facts  of  the  case  differ- 
entiated so  widely  from  the  case  at  bar  that  we  wonder  at  it  being 
relied  upon.     The  deceased  neither  stopped,  listened  or  looked. 

The  railroad  was  under  unobstructed  view,  except  until 
within  about  sixty  or  sixty-five  feet  of  the  track,  when  for  the 
next  forty  feet,  it  was  claimed  the  tool  house  obstructed  the 
view.    Even  the  court  did  not  admit  that  this  obstruction  existed. 

It  is  clear,  therefore,  on  the  evidence  that  Peebles,  if  he  had 
looked  could  have  seen,  and  further  that  he  did  not  look.  The 
evidence  in  the  case  at  bar  is  equally  clear  on  the  testimony  of 
the  engineer  and  fireman  that  the  plaintiff  below  could  not  see  in 
time  to  keep  his  horse  from  the  track  and  that  even  before  he  had  a 
fair  sight  of  the  train,  he  had  already  jerked  his  horse's  head  to  the 
right,  but  was  unable  to  keep  him  from  being  so  close  to  the  track 
as  to  be  struck  by  the  engine. 

In  McClure  v.  R.  Co.,  41  Pa.  Sup.  Ct.  Reps.  227:  It  is  stated 
that  at  a  point  sixteen  feet  from  the  track,  the  driver  could  have 
had  a  clear  view  of  the  train  for  a  full  mile  to  the  westward. 

We  are  unable  to  apply  the  facts  of  this  case  to  the  case  at 
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bar,  because  if  Buchanan  had  stopped  where  he  was,  sixteen  feet 
from  the  track,  and  so  could  see  up  the  track  to  Porter's,  his  horse 
would  have  been  on  the  track  and  he  would  have  been  killed.  A 
traveller,  either  on  foot  or  on  a  bicycle,  would  be  in  a  totally 
different  position. 

Shufelt  v.  R.  Co.,  96  Mich.  327,  comes  within  the  same  rea- 
soning. 

InR.Co.v.Righter,42N.J.L.  181:  "  The  plaintiff  while  more 
than  thirty  feet  from  the  middle  track,  had  a  clear  field  for  obser- 
vation." 

In  Walsh  v.  Penna.  R.  R.  Co.,  222  Pa.  164:  At  thirty-five 
feet  from  the  center  of  the  track,  the  plaintiff  could  have  seen 
the  approaching  engine  at  a  distance  of  seven  hundred  and  forty 
feet. 

In  Leithead  v.  R.  Co.,  72  Ail.  Rep.  453  (N.  J.  1909):  There 
was  an  unobstructed  view  for  more  than  a  mile  at  thirty-eight 
feet  from  the  nearest  rail  of  the  track,  on  which  the  train  was 
coming. 

In  Weiss  v.  R.  Co.,  69  Atl.  1087  (N.  J.  1908),  the  plaintiff 
testified  "that  he  stopped,  looked  and  listened  when  five  feet  from 
the  track  of  the  railroad  and  when  he,  sitting  in  the  wagon,  was 
within  fifteen  feet  of  the  road.  Regardless  of  the  testimony  in 
the  case,  which  shows  that  the  track  could  be  witnessed  at  various 
distances  from  the  track  while  traveling  in  a  wagon  along  Wood- 
bridge  Avenue,  toward  the  crossing,  the  testimony  seems  to  be 
conclusive  that,  at  the  point  where  the  plaintiff  says  he  stopped 
and  looked  and  listened,  the  train  must  have  been  visible  when  he 
started  to  drive  across  the  track." 

In  R.  Co.  v.  Hickox,  104  Md.  659,  the  court  held: 

"That  if  the  plaintiff  had  looked  and  listened  when  near  the 
crossing,  he  could  have  seen  the  train  in  time  to  have  avoided  the 
injury." 

In  Ry.  Co.  v.  Jones,  56  S.  E.  Rep.  155  (Va.  1907),  the  plain- 
tiff could  have  seen  the  approaching  train  forty  feet  distant  from 
the  track. 

In  Stokes  v.  R.  Co.,  104  Va.  819,  plaintiff  could  have  seen 
when  twenty-five  or  thirty  feet  from  the  track. 
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In  Smith  v.  R.  Co.,  137  Wis.  97,  the  plaintiff  stopped  at  fifty- 
three  feet  from  the  track,  but  he  could  look  and  listen  during  the 
entire  distance  and  proceeded  without  doing  so,  which  was  prop- 
erly held  to  be  negligent. 

In  Phillips  v.  2?.  Co.,  Ill  Mich.  274:  Where  the  approach  to 
the  track  was  obstructed  by  a  hen-house  six  feet  high  and  ties 
nine  feet  high,  the  plaintiff  "if  he  had  stood  up  in  his  carriage, 
could  have  seen  over  the  hen-house  and  ties  the  train  when  some 
twelve  hundred  feet  away." 

In  R.  Co.  v.  Ackerman,  144  Fed.  959 :  The  deceased  could  have 
seen  the  train  four  hundred  feet  when  within  a  space  of  fifty  feet 
from  the  track. 

In  Smith  v.  R.  Co.t  87  Me.  343:  The  plaintiff,  after  stopping 
sixty  feet  from  the  crossing,  drove  on  without  further  stopping  to 
look  and  listen,  and  held  negligent. 

In  McKahan  v.  R.  Co.,  223  Pa.  1 :  There  was  a  clear  space  of 
nineteen  feet  commanding  an  unobstructed  view  of  the  track  for 
a  distance  of  two  thousand  feet  to  the  west.  From  the  time  the 
deceased  started  from  the  point  about  two  hundred  and  twenty- 
five  feet  from  the  crossing  he  did  not  stop  again,  but  went  on  at  a 
good  gait  until  his  team  was  struck. 

We  will  not  undertake  to  discuss  the  Pennsylvania  cases  cited 
for  the  plaintiff  in  error,  requiring  a  driver  to  get  out  and  walk  in 
front  of  his  horse.    It  is  law  no  where  else  than  in  Pennsylvania. 

The  authorities  cited  by  us  support  the  proposition  that  the 
plaintiff  below  was. not  bound  to  use  more  than  reasonable  and 
ordinary  care;  was  not  guilty  of  contributory  negligence,  since  he 
had  no  opportunity  to  discover  and  avoid  the  collision,  and  that 
the  court  below  did  not  err  in  refusing  to  instruct  the  jury  to  find  a 
verdict  for  the  defendant. 

To  lay  down  an  unqualified  rule  that  a  traveler  must  stop 
and  look  at  a  point  where  he  can  see,  even  though  it  brings  his 
horse  immediately  up  to  the  track,  leaves  out  of  consideration 
the  alternative  danger  arising  from  the  frightening  of  the  horse, 
and  such  law  is  not  sustained  by  authorities.  Hubbard  v.  B.  &  A. 
R.  R.  Co.,  162  Mass.  134;  Elston  v.  Ry.  Co.,  196  Pa.  595;  Cromley 
v.  P.  R.  R.  Co.,  208  Penna.  448;  Chicago  etc.  R.  R.  Co.  v.  Miller, 
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46  Mich.  532;  Winstanley  v.  R.  R.  Co.,  72  Wis.  375;  Guhl  v.  Whit- 
comb,  109  Wis.  75;  Davis  v.  R.  R.  Co.,  47  N.  Y.  400. 

The  same  principle  is  applied  by  the  court  of  Wisconsin, 
which  holds  that  the  duty  to  look  or  listen  where  the  attention 
"is  reasonably  arrested  or  diverted"  or  where  "the  attention  is 
irresistibly  forced  to  something  else  as  to  deprive  the  traveller 
of  the  opportunity  to  perform  his  duty." 

Piper  v.  R.  R.  Co.,  72  Wis.  247;  the  plaintiff  is  not  bound 
to  see. 

Shaw  v.  Jewett,  86  N.  Y.  867;  Geraney  v.  Long  I  si.  R.  R.  Co., 
101  N.  Y.  419;  Cromley  v.  R.  R.  Co.,  208  Pa.  448;  Shreider  v. 
R.  R.  Co.,  99  Wis.  386;  Koester  v.  R.  R.  Co.,  106  Wis.  460-469; 
Guhl  v.  R.  R.  Co.,  109  Wis.  69;  in  Shaw  v.  Jewett,  the  court  say: 

"That  is  not  the  rule.  The  plaintiff  is  not  bound  to  see;  he 
is  bound  to  make  all  reasonable  effort  to  see  that  a  careful,  pru- 
dent man  would  make  in  like  circumstances.  He  is  not  to  provide 
against  any  certain  result.  He  is  to  make  an  effort  for  a  result 
that  will  give  safety;  such  effort  as  caution,  care  and  prudence 
will  dictate."     See  Cromley  case,  208  Penna.  448. 

Measurements  and  experiments  to  show  that  an  approaching 
train  could  be  seen  from  various  points  on  the  highway  is  evidence 
frequently  reliable  and  satisfactory  but  it  is  not  necessarily 
conclusive. 

Kellogg  v.  N.  Y.  C.  R.  R.  Co.,  79  N.  Y.  77 :  In  the  Kellogg  case 
the  Court  say: 

"Such  experiments  are  made  when  the  witnesses  are  calm, 
and  their  whole  minds  free  from  any  distractions,  are  intent  upon 
the  matter  in  hand.  They  cannot  be  made  under  the  precise  cir- 
cumstances which  attend  the  transaction  to  be  investigated.  There 
may  be  a  slight  change  in  the  intervening  obstacles,  and  the  speed 
of  the  approaching  train  is  not  there.  They  do  not  show  conclu- 
sively what  ought  to  have  been  seen  by  a  man  having  a  horse  to 
manage  and  his  attention  somewhat  distracted  by  the  expecta- 
tion of  a  train  from  the  opposite  direction." 

We  submit,  therefore,  upon  the  whole  case  that  the  question 
of  contributory  negligence  on  the  part  of  the  defendant  below  was 
properly  left  to  the  jury. 
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The  second  assignment  of  error  is,  "That  the  Court  below 
erred  in  refusing  to  instruct  the  jury  as  follows: 

"If,  as  a  person  approaches  a  railroad  crossing  his  line  of 
vision  is  obstructed,  he  is  bound  to  look  for  approaching  cars  in 
time  to  avoid  collision  with  them,  and  if  he  does  not  look  and  /or 
this  reason  does  not  see  an  approaching  train  until  it  is  too  late  to 
avoid  a  collision,  and  he  is  thereby  injured,  he  is  guilty  of  negli- 
gence and  could  not  recover  therefor." 

While  these  words  were  used  in  the  charge  to  the  jury  in  the 
Knopf  case,  we  submit  they  were  not  applicable  to  the  facts  of 
the  case  at  bar,  and  that  if  included  in  the  charge,  it  would  have 
been  misleading  to  the  jury.  The  words  above  italicised  are  the 
vital  words  in  the  instruction  and  imply  a  state  of  facts  which 
were  not  sustained  by  the  evidence  in  the  present  ca6e. 

The  evidence  of  the  plaintiff  below  is  that  he  jerked  his  horse's 
head  to  the  right  as  soon  as  he  was  aware  of  the  train,  and  the  engi- 
neer and  fireman  both  testify  that  the  horse's  head  was  pulled  up 
before  they  could  see  the  body  of  the  horse,  or  the  wagon  or  Buc- 
chanan.  This  conclusively  shows,  therefore,  that  Buchanan  looked 
and  saw  the  train  the  instant  it  could  be  seen  after  he  proceeded 
beyond  the  obstruction. 

Evening  Post  Pub.  Co.  v.  Voight,  72  Fed.  890;  Continental  Imp. 
Co.  v.  Stead,  95  U.  S.  161-166.  In  the  first  case,  Wallace,  Circuit 
Judge,  well  said : 

"As  an  abstract  proposition  this  instruction  expressed  a  cor- 
rect view  of  the  law,  but  there  was  no  fact  in  evidence  that  sanc- 
tioned its  application  to  the  case  in  hand." 

In  the  second  case,  Justice  Bradley  says  as  to  a  certain 
instruction: 

"The  facts  assumed  in  the  instruction  proposed  depended 
on  the  evidence,  and  did  not  by  any  means  comprise  all  the  facts 
bearing  upon  the  question;  and,  aside  from  the  discretion  which, 
as  we  have  stated,  may  be  exercised  by  the  judge,  we  think  he 
did  quite  right  in  this  instance,  after  stating  the  law  to  the  jury, 
in  submitting  the  evidence  to  their  consideration."  *  *  *  "A 
judge  is  not  bound  to  charge  upon  assumed  facts  in  the  ipsissima 
verba  of  counsel,  nor  to  give  categorical  answers  to  a  judicial  cate- 
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chism  based  on  such  assumption.  Such  a  course  would  often  mis- 
lead the  jury  instead  of  enlightening  them,  and  is  calculated  rather 
to  involve  the  case  in  the  meshes  of  technicality,  than  to  promote 
the  ends  of  law  and  justice." 

The  third  assignment  of  error  is  as  follows : 

"That  the  Court  below  erred  in  admitting  testimony  by  Wil- 
mer  J.  Falls,  a  witness  produced  on  behalf  of  the  plaintiff  below, 
with  respect  to  the  points  in  the  public  road  west  of  the  railroad 
crossing  at  which  a  train  could  be  seen  approaching  the  crossing, 
where  it  appeared  by  his  testimony  that  he  was  on  foot  and  not  in 
a  wagon  as  was  the  plaintiff  below  in  this  case  at  the  time  of  the 
accident,  and  where  it  further  appeared  that  at  the  time  of  making 
examination  or  test  no  train  was  approaching  the  crossing." 

The  fourth  assignment  of  error  is  as  follows :  ' '  That  the  Court 
below  erred  in  admitting  testimony  of  the  plaintiff  below  as  to 
certain  tests  made  by  him  subsequent  to  the  time  of  the  accident 
as  to  the  points  in  the  public  road,  west  of  the  railroad  crossing, 
at  which  a  train  could  be  seen  approaching  the  crossing,  where  it 
appeared  by  the  testimony  of  the  plaintiff  that  at  the  time  of  the 
making  of  said  tests  no  train  was  in  fact  approaching  the  crossing." 

We  submit  as  to  both  objections: 

That  they  are  not  sound,  for  the  reason  that  they  only  go  to 
the  weight  of  the  testimony  and  not  to  its  being  competent.  If 
the  tests  had  been  taken  from  a  wagon  and  with  a  train  approach- 
ing, they  might  carry  more  weight  we  think,  but  though  they 
were  taken  on  foot,  with  no  train  approaching,  they  were  evidence 
as  to  what  could  be  seen  or  not  seen  from  the  points  in  question. 

Pennewill,  C.  J.,  delivering   the  opinion  of  the  court: 

This  action  was  brought  in  the  court  below  to  recover  damages 
for  the  plaintiff's  personal  injuries,  for  injury  to  his  wagon  and  for 
the  death  of  his  horse,  all  alleged  to  have  been  caused  by  the  de- 
fendant's negligence. 

A  verdict  was  rendered  at  the  trial  in  favor  of  the  plaintiff, 
and  the  case  is  here  upon  writ  of  error. 

There  were  eight  assignments  of  error  filed,  but  at  the  argu- 
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ment  the  fifth,  sixth,  seventh  and  eighth  were  abandoned.  Those 
relied  upon,  therefore,  are  the  first,  second,  third  and  fourth. 

The  particular  assignment  of  error  that  was  argued  at  length, 
and  relied  upon,  apparently,  with  much  confidence,  was  the  first, 
viz.: 

That  the  court  below  erred  in  refusing  to  instruct  the  jury 
to  find  a  verdict  for  the  defendant. 

The  position  taken  by  the  plaintiff  in  error  upon  this  assign- 
ment of  error  is  "that,  admitting  the  negligence  of  the  railroad 
company,  yet  from  all  the  evidence,  giving  it  the  most  favorable 
construction  to  the  plaintiff  below,  it  clearly  appears  that  there  was 
such  contributory  negligence  as  will  bar  recovery  in  this  case." 

The  proper  understanding  and  decision  of  the  question  thus 
presented  requires  that  the  pertinent  facts  shall  be  stated,  and  with 
sufficient  fullness  for  the  court  to  determine  whether  the  plaintiff 
below  was  guilty  of  such  negligence  as  would  defeat  recovery. 

It  is  not  controverted  that  on  the  second  day  of  June,  A.  D. 
1908,  the  horse  and  wagon,  driven  by  the  plaintiff  were  going  east- 
erly on  the  public  highway,  and  a  special  freight  train  of  the 
defendant  was  going  southerly,  on  the  westerly  south-bound  track 
of  the  defendant's  railroad,  when  a  collision  occurred  between  the 
horse  and  train,  at  a  place  known  as  Stewart's  Crossing,  which  is 
between  Porter  and  Kirkwood  stations  in  New  Castle  County. 

The  railroad  at  Stewart's  Crossing  consists  of  two  tracks. 
The  south-bound  track  is  the  track  first  crossed  by  travelers  on 
the  public  highway  coming  from  the  west.  Porter's  Station  is  the 
railroad  station  immediately  north  of  Stewart's  Crossing  and 
about  three-quarters  of  a  mile  away.  The  view  toward  the  north 
of  a  traveler  on  the  public  road  coming  from  the  west,  approaching 
Stewart's  Crossing,  is  obstructed  by  the  elevation  of  the  ground, 
crops,  trees  and  buildings.  The  public  road  makes  a  slightly  acute 
angle  with  the  railroad. 

The  plaintiff  was  a  butcher  living  at  Kirkwood  and  had  been 
passing  over  Stewart's  Crossing  once  or  twice  a  week  for  about 
nine  months  prior  to  the  accident.  On  the  second  day  of  June,  the 
day  of  the  accident,  the  plaintiff  arose  at  four  or  half -past  four  in  the 
morning.     The  day  was  clear  and  warm.     He  was  on  his  route 
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from  six  o'clock  in  the  morning  until  one  o'clock  in  the  afternoon, 
when  on  his  way  home  he  drove  westwardly  along  the  public  road 
toward  Stewart's  Crossing.  He  was  seated  in  his  butcher  wagon, 
upon  which  the  front  side  curtains  were  up.  He  could  see  right 
out  on  either  side  and  did  not  have  to  lean  forward  or  lean  out. 
His  feet  were  on  the  footboard  of  the  wagon.  Several  hundred  feet 
back  from  the  crossing  the  view  of  the  railroad  toward  the  north 
is  broken  by  an  apple  orchard,  so  that  south-bound  trains  are 
obscured.  At  a  point  about  two  hundred  and  twenty-eight  feet 
from  the  crossing  a  private  lane  opens  off  the  public  road,  through 
which  a  view  of  the  railroad  can  be  had  for  a  length  thereon  of 
about  thirty  feet  at  a  point  about  five  hundred  or  six  hundred 
feet  north  of  Stewart's  Crossing.  After  leaving  this  lane  the 
view  of  the  railroad  towards  the  north  is  obscured  by  the  elevation 
of  the  ground,  crops,  fences,  trees  and  buildings. 

On  the  south  side  of  the  road  the  view  of  the  railroad  is 
obstructed  by  a  high  hedge  running  from  the  private  lane  above 
mentioned  down  to  the  right  of  way  of  the  railroad  company. 

As  the  plaintiff  passed  the  entrance  of  the  private  lane,  he 
looked  through  and  saw  the  railroad  track,  but  saw  no  train  com- 
ing. 

The  plaintiff  testified  that  he  walked  his  horse  down  the  road 
until  he  was  just  close  enough  to  the  track  to  be  safe,  and  stopped 
and  looked  and  listened.  This  distance  he  says  would  not  be  more 
than  forty  feet  from  the  track.  He  stayed  there ' '  just  long  enough 
to  listen  and  see  that  there  was  nothing  coming;  a  reasonable 
length  of  time."  He  was  familiar  with  the  fact  that  trains  ran 
both  ways  on  the  tracks  of  that  railroad.  He  then  spoke  to  the 
horse  and  the  horse  started  to  walk. 

The  obstruction  to  the  view  of  the  railroad  toward  the  north 
ended  at  a  point  west  of  the  southbound  track  (so  as  to  allow  a 
view  of  the  railroad  tracks  northward  as  far  as  Porter's)  at  a  dis- 
tance, measured  in  the  middle  of  the  public  road,  of  nineteen  feet 
(according  to  the  plaintiff's  testimony)  and  of  twenty  feet  (accord- 
ing to  the  defendant's  testimony).  These  distances  are  measured 
in  the  middle  of  the  public  road  westward  from  the  westerly  rail 
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of  the  southbound  track.  The  testimony  of  the  plaintiff  is  to  the 
effect  that  at  a  point  nineteen  feet  west  of  the  first  rail  of  the  rail- 
road track  you  can  see  up  the  railroad  track  toward  Wilmington. 

The  plaintiff  testified,  as  follows: 

"Q.  After  you  leave  the  barn,  or  lane,  where  is  the  first 
point  you  can  see  a  train  coming  from  the  north  as  you  are  driv- 
ing from  the  west?  A.  Your  horse  would  be  about  on  the  track. 
Q.  Do  you  mean  when  you  could  see  to  the  north  on  the  railroad  at 
all?  A.  Yes,  sir.  Q.  Could  you  see  anywhere  else  than  directly 
in  front  of  you?  A.  On  the  right-hand  side,  do  you  mean?  Q. 
Yes;  looking  towards  Kirkwood.  A.  No,  sir.  Q.  Why  not? 
A.  Because  the  hedge  shut  off  the  view."    *    *    * 

11 Q.  After  you  come  to  this  lane  going  into  Mrs.  McMul- 
len's,  where  you  say  you  looked  for  a  train,  what  did  you  do  after 
that?  A.  I  walked  the  horse  down  until  I  was  just  close  enough 
to  the  track  to  be  safe  and  I  stopped  and  looked  and  listened. 
Q.  About  what  distance,  if  you  can  tell,  was  that  from  the  track?  i 

A.  I  could  not  say  exactly,  but  I  know  it  would  not  be  more  than 
forty  feet.  Q.  Could  you  give  us  some  idea  as  to  how  long  you 
stayed  there?  A.  Just  long  enough  to  listen  and  see  that  there  was 
nothing  coming;  a  reasonable  length  of  time.    Q.  Then  after  you  I 

say  you  had  stopped  long  enough  to  know  that,  what  did  you  do  ?  j 

A.  I  spoke  to  the  horse  and  he  started  to  walk,  and  when  I  got 
to  where  I  could  see,  the  train  was  right  there,  and  the  first  thing 
I  saw  was  the  train.  Q.  About  how  far  was  the  train  away  from 
you  when  you  saw  it  ?    A.  A  very  little  distance.  *  It  was  right  on  j 

me.  Q.  How  far  out,  if  you  know,  in  the  open  space,  had  you 
gotten  when  you  first  saw  this  train  coming?  A.  I  don't  know — 
well,  it  was  just  when  the  horse  stepped  on  the  track  the  train  was  I 

there;  just  far  enough  so  that  I  could  see.    That  is  all  I  can  say.  ' 

Q.  Then  what  happened — what  did  you  do?  A.  I  gave  the  horse 
a  sudden  jerk  with  my  right  hand.    Q.  Do  you  know  what  hap-  i 

pened  then?    A.  No,  sir;  I  don't."    *    *    * 

"Q.  Do  you  know  what  the  distance  was  from  your  horse's 
head  back  to  your  seat  in  the  wagon?  A.  I  measured  a  horse  sim- 
ilar to  the  one  I  drove,  and  it  was  sixteen  feet.  Q.  To  what  part 
of  the  seat?    A.  To  the  front  of  the  seat  where  I  was  sitting.    Q. 


25 Del]        P.,  B.  &  W.  R.  R.  Co.  vs.  Buchanan. 239 

Opinion'. 

You  measured  that  to  a  butcher  wagon  similar?  A.  Yes,  sir. 
Q.  And  it  was  a  distance  of  sixteen  feet?    A.  Yes,  sir." 

Wilmer  J.  Falls,  a  witness  produced  on  behalf  of  the  plain- 
tiff, a  surveyor  by  occupation,  testified  "that  he  made  a  test  as  to 
what  point  on  the  public  highway,  approaching  from  the  west, 
you  would  first  come  to  a  clear  view  of  a  train  coming  from  the 
north,  and  found  that  it  was  about  twenty  feet  from  the  center  of 
the  southbound  track  (which,  of  course,  was  the  track  on  the  west 
side  of  the  railroad  and  the  one  upon  which  the  train  came).,, 

Harry  A.  Cramer,  a  witness  produced  on  behalf  of  the  defend- 
ant, and  a  civil  engineer,  testified  that  he  made  tests  on  the 
twentieth  day  of  September,  1908,  at  the  crossing  and  at  a  point 
nineteen  feet  from  the  first  rail  of  the  southbound  track,  and 
that  he  had  a  clear  view  to  the  northwest  of  any  approaching 
train  for  3,000  feet. 

Frank  /.  O'Neill,  a  witness  for  the  defendant,  and  the  engi- 
neer of  the  train,  testified  as  follows : 

"Q.  Where  were  you  looking  then?  A.  Looking  south. 
Q.  Could  you  see  the  public  road?  A.  Yes,  sir.  Q.  Did  you  see 
any  one  on  the  crossing?  A.  No,  sir.  Q.  Did  you  see  Mr.  Bu- 
chanan at  all  on  that  day?  A.  No,  sir — I  did  after  he  was  hurt; 
yes,  sir.  Q.  Did  you  see  him  before  he  was  hurt?  A.  No,  sir; 
only  when  we  struck  the  wagon. "    *    *    * 

In  cross  examination: 

"X.  How  far  were  you  away  from  the  crossing  when  you  first 
saw  Mr.  Buchanan's  wagon?  A.  I  should  judge  maybe  two  hun- 
dred feet."     *    *    * 

"X.  Where  was  his  wagon  at  that  time?  A.  I  only  saw  his 
horse  at  that  time.  X.  And  you  were  two  hundred  feet  north  of 
the  crossing?    A.  As  near  as  I  can  judge."    *    *    * 

"X.  Where  was  his  horse,  on  the  highway?  A.  His  horse 
then  seemed  to  be  where  the  telegraph  pole  now  is;  about  the  end 
of  the  hedge  or  telegraph  pole.  X.  The  telegraph  pole  is  right  at 
the  end  of  the  hedge  is  it  not?    A.  Close  to  it."    *    *    * 

"X.  How  much  of  the  horse  at  that  time  did  you  see?  A.  I 
just  saw  his  head,  going  up,  like  as  if  a  man  pulled  his  horse  back 
right  quick.     That  was  the  first  of  my  seeing  the  horse.     Of 
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course,  afterwards  I  saw  more  of  it.  X.  He  came  right  on  out, 
did  he?  A.  Yes,  sir;  he  got  further  than  that.  X.  That  was  the 
time  you  saw  him  snatch  his  horse's  head  up?  A.  His  horse's 
head  went  up  like  as  if  a  man  would  pull  on  the  lines  to  stop  his 
horse.  X.  Did  the  horse  stop?  A.  I  could  not  say — no,  sir;  I 
suppose  he  did  not.  X.  Then  the  horse  kept  on  coming?  A. 
Yes,  sir;  I  suppose  he  could  not  stop  the  horse  right  on  the  spot. 
X.  You  were  there  on  this  engine  that  was  drawing  these  twenty- 
eight  cars,  and  in  charge  of  the  same;  don't  you  know  whether 
the  hofse  did  stop  or  not?  A.  You  know  how  a  thing  like  that 
happens;  the  time  is  so  short  and  the  rate  I  was  running,  you 
may  know  how  long  a  time  I  would  have  to  look  and  see  whether 
the  horse  stopped  or  not.  X.  Why  could  you  not  see  the  rest  of 
the  horse  and  wagon?  A.  On  account  of  the  embankment 
there."    *    *    * 

"X.  When  you  saw  the  horse,  why  didn't  you  then  sound 
your  alarm  whistle?  A.  Because  I  thought  he  would  stop.  As 
I  said  before,  you  understand  in  that  time  a  man  ain't  got  much 
time  to  think,  and  does  the  first  thing  I  suppose  he  thinks  of. 
And  then  I  think  maybe  about  the  same  time  I  saw  him  my  first 
thought  was  to  stop,  and  I  put  the  brake  on  just  as  hard  as  I  pos- 
sibly could.  X.  You  did  that  when  the  man's  horse  was  practi- 
cally on  top  of  you  ?  A.  I  don't  think  so.  X.  You  told  us  a  little 
while*  ago  that  you  could  not  see  anything  except  the  head  of  the 
horse  when  you  first  noticed  it,  on  account  of  the  bank?  A.  Yes, 
sir;  and  I  think  the  man  saw  me  at  the  same  time  I  saw  it,  on 
account  of  his  pulling  the  horse's  head  up.  X.  You  at  that  time 
did  not  see  the  man  at  all?    A.  No,  sir."    *    *    * 

"X.  Do  you  prefer  to  put  your  emergency  brake  on  rather 
than  sound  your  alarm  whistle  when  you  see  a  thing  like  that? 
A.  The  first  thing  I  thought  of  was  to  put  the  brake  on,  because 
it  was  done  that  quick  (witness  indicates  by  snapping  his  fingers), 
and  I  did  not  have  time  to  stop  and  think  of  these  things.  X. 
As  a  matter  of  fact,  you  saw  it  back  two  hundred  feet  from  the 
crossing  and  went  on  sounding  no  alarm,  but  put  your  brake  on? 
A.  I  put  the  brake  on,  but  I  never  thought  of  the  alarm.  In  fact,  I 
did  not  think  anything  about  it,  it  was  done  so  quickly." 
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From  the  foregoing  statement  of  the  testimony,  the  follow? 
Wg  may  be  tafceu  to  be  true  and  undisputed: 

1.  That  the  plaintiff's  view  of  the  railroad  tracks  north  of 
Stewart's  Crossing  was  wholly  obstructed  except  at  McMullen's 
iaae,  and  at  a  point  nineteen  or  twenty  feet  from  the  crossing. 

2.  That  the  plaintiff  looked  through  the  lane  as  he  passed  it 
and  saw  the  railroad,  for  the  length  of  about  thirty  feet,  but  did 
not  see  any  train. 

3.  That  he  proceeded  very  slowly,  his  horse  in  a  walk,  and 
at  a  point  about  forty  feet  from  the  crossing  stopped  and  listened, 
but  hoard  nothing. 

4.  That  he  then  continued  on,  his  horse  still  in  a  walk,  and 
did  not  stop  until  the  horse  was  struck  by  the  engine. 

5.  That  after  he  had  passed  McMullen's  lane  it  was  not  possi- 
ble, because  of  the  obstruction,  to  see  the  train  until  he,  sitting  in 
the  wagon,  was  about  19  feet  from  the  nearest  track. 

6.  That  when  the  seat  of  the  wagon  was  nineteen  feet  from 
the  track  the  horse's  head  was  not  more  than  three  feet  from  the 
track,  according  to  the  plaintiff's  testimony,  which  for  the  pur- 
poses of  the  question  we  are  now  considering  we  must  assume  to 
be  true. 

7.  That  at  a  point  nineteen  feet  from  the  westerly  rail  of  the 
southbound  track  an  unobstructed  view  of  the  railroad  in  a 
northerly  direction  could  be  had  for  a  distance  of  3,000  feet  or 
more. 

Should  the  court  below,  upon  the  testimony,  have  directed 
the  jury  to  return  a  verdict  for  the  defendant  ?  That  is  the  impor- 
tant question  to  be  decided  in  this  case. 

Prom  such  facts  does  it  clearly  appear  that  the  plaintiff's 
own  negligence  proximately  contributed  to  his  injuries? 

The  following  principles  of  law  are  so  well  settled  in  this  state 
that  they  need  only  to  be  stated.  They  are  fully  recognized  and 
affirmed  in  the  well-considered  opinion  delivered  in  this  court  in 
the  case  of  Queen  Anne's  Railroad  Company  v.  Reed,  5  Penn .  226, 
59  Atl.  860,  119  Am,  St.  Rep.  301. 

"  If  there  is  any  evidence  of  negligence,  upon  which  the  jury 
can  properly  find  a  verdict,  ot  if  the  conclusion  to  be  drawn  there- 
in 
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from  is  debatable,  or  rests  in  doubt,  though  the  facts  are  undis- 
puted, or  if  the  evidence  is  conflicting  in  regard  to  any  material 
fact,  it  becomes  a  question  of  fact  for  the  determination  of  the 
jury." 

"Although  the  plaintiff  may  show  that  the  injury  complained 
of  was  in  consequence  of  the  negligence  of  the  defendant,  yet  it 
does  not  conclusively  determine  that  the  injury  was  legally 
attributable  to  such  negligence,  because  it  may  equally  appear 
that  the  injury  was  due  to  the  fault  or  negligence  of  the  person 
injured.  *  •  *  The  burden  of  establishing  contributory  neg- 
ligence, whenever  it  is  relied  upon  in  defense  of  the  action,  rests 
upon  the  defendant :  proof  of  such  negligence  may,  however, 
arise  out  of  the  testimony  of  the  plaintiff  in  the  first  instance." 

"  It  is  quite  impossible  to  lay  down  any  definite  rule  by  which 
to  determine  whether  the  question  of  contributory  negligence  is 
to  be  found,  under  the  evidence,  as  a  conclusion  of  law,  or  should 
be  submitted  to  the  jury  as  a  question  of  fact.  The  determination 
of  the  question  must  necessarily  be  controlled  by  the  facts  and 
circumstances  of  the  particular  case.  And  the  court  will  not  decide 
it  as  one  of  law,  although  the  weight  of  the  evidence  may  seem  to 
be  on  one  side  or  the  other,  if  the  testimony  be  conflicting,  or  if 
the  conclusion  to  be  drawn  therefrom  is  doubtful  and  uncertain. 
In  such  a  case  the  court  will  not,  and  should  not,  attempt  to  weigh 
and  determine  the  effect  of  the  evidence  involved  in  the  issue  of 
fact.  For  under  such  circumstances  the  question  clearly  falls 
within  the  province  of  the  jury. 

"If,  however,  it  clearly  appears  from  the  evidence  that  there 
was  contributory  negligence,  proximately  entering  into  and  con- 
tributing to  the  accident,  at  the  time  of  its  occurrence,  it  is  the 
duty  of  the  court  to  so  find,  as  a  matter  of  law." 

Ordinarily  in  actions  for  personal  injuries,  the  cases  in  which 
the  court  is  warranted  in  ordering  a  nonsuit,  or  directing  a  ver- 
dict for  the  defendant,  "are  confined  to  those  where  it  is  clearly 
manifest  as  a  conclusion  of  fact,  or  by  necessary  exclusive  infer- 
ence, that  those  acts  which  the  law  regards  as  negligent  have  not 
been  shown,  or  to  those  in  which  contributory  negligence  has 
been  shown." 


25  Del] 


P.,  B.  &  W.  R.  R.  Co.  vs.  Buchanan. 


243 


Opinion. 


"The  law  regards  a  railroad  crossing  as  a  place  of  danger. 
The  very  presence  of  such  a  crossing  is  notice  to  the  person, 
approaching  or  attempting  to  cross  it,  of  the  danger  of  colliding 
with  a  passing  engine  or  train.  And  because  of  the  danger,  there 
is  imposed  upon  such  person  the  duty  of  reasonable  care  and  cau- 
tion, and  the  reasonable  and  ordinary  use  and  exercise  of  his 
senses  of  sight  and  hearing  for  his  own  and  others'  safety  and  pro- 
tection; and  he  is  required,  at  least,  to  look  and  listen  for  an 
approaching  engine  or  train  before  venturing  to  cross  the  track. 
And,  if,  as  it  has  been  said,  he  fails  to  exercise  such  ordinary  care, 
whatever  danger  he  could  thereby  have  discovered  and  avoided, 
he  incurs  the  peril  of,  if  he  proceeds,  and  for  an  injury  arising  under 
such  fault,  he  is  left  without  remedy." 

"One  about  to  cross  a  railroad  track  by  the  public  highway, 
where  the  liability  to  the  collision  is  great,  will  be  held  precluded, 
by  his  contributory  negligence,  from  a  recovery  for  an  injury,  if 
he  drives  upon  the  track  without  looking  for  an  approaching  train, 
even  though  the  railway  company  has  neglected  to  sound  the  alarm 
which  the  statute  requires  of  it  at  such  places." 

"Although  the  view  of  the  road  is  obstructed,  that  fact  does 
not  relieve  the  traveler  from  the  obligation  to  look  and  listen  for 
an  approaching  train.  And  the  observance  of  this  legal  duty 
applies  as  well  to  a  special  as  a  regular  train.  The  very  fact  of 
the  existence  of  such  obstruction,  and  particularly  when  it  is 
known  to  the  traveler,  imposes  additional  care  and  caution  upon 
him  on  approaching  the  track. 

"Both  the  traveler  and  the  company  are  charged  with  the 
same  degree  of  care,  the  one  to  avoid  being  injured,  and  the  other 
to  avoid  inflicting  injury.  The  care  of  each  must  be  commensurate 
with  the  risk  and  danger  involved.  And  when  it  is  known  to  the 
traveler  and  servants  of  the  company  that  a  crossing  is  very  dan- 
gerous by  reason  of  its  surroundings,  it  is  incumbent  upon  both 
parties  to  exercise  additional  care  and  caution.1' 

It  appears  from  the  testimony  in  this  case,  and  it  is  uncon- 
tradicted, that  the  plaintiffs  view  of  the  railroad  in  a  northerly 
direction  was  obstructed  for  a  distance  of  nearly  six  hundred  feet 
before  reaching  a  point  about  nineteen  feet  from  the  crossing,  so 
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that  it  was  practically  impossible  for  him  to  see  the  approaching 
train  until  he  reached  such  a  point.  It  is  admitted  by  the  plaintiff 
that  he  was  very  familiar  with  the  obstructions  and  other  condi- 
tions existing  near  the  crossing  and  along  the  highway  leading  to 
it.  It  was,  therefore,  obligatory  upon  him,  because  of  such  condi- 
tions, and  his  familiarity  therewith,  to  use  a  higher  degree  of  care 
and  caution  than  would  have  been  necessary  in  traveling  upon  a 
highway  approaching  a  railroad  where  the  view  to  an  approaching 
train  was  clear  and  unobstructed. 

While  there  can  be  no  question  about  the  law  applicable  to 
this  case,  which  differs  not  at  all  from  that  which  governed  and 
controlled  the  court  in  the  Reed  case,  supra,  there  may  be  some 
difficulty  in  applying  the  law  to  the  facts  of  this  case. 

And,  inasmuch  as  the  Reed  case  was  frequently  referred  to 
during  the  argument,  it  may  be  as  well  to  say  here  that  the  facts 
in  that  case  upon  which  contributory  negligence  was  predicated, 
were  not  at  all  similar,  or  even  analogous  to  those  of  the  present 
case.  In  the  course  of  the  opinion  in  the  former  case  the  court 
said: 

"  The  reasonable  explanation  of  the  increase  of  speed  when  the 
deceased  was  within  one  hundred  feet  of  the  railroad  crossing 
is  that  he  then  became  conscious  of  the  fact  that  a  train  was 
approaching,  and  that  he  attempted  thereby  to  clear  the  crossing 
before  the  train  reached  that  point.  If  this  was  so,  it  was  a  clear 
case  of  negligence.  He  might  have  stopped  and  turned  aside;  but 
if,  instead  of  doing  so,  he  attempted  to  race  with  a  locomotive,  he 
did  so  at  his  own  risk,  and  the  defendant  company  is  not  respon- 
sible for  the  consequences  of  such  conduct.  Whether  the  speed 
at  which  he  is  proved  to  have  approached  the  crossing  did  or  did 
not  indicate  an  intention  to  cross  ahead  of  the  train,  it  certainly 
shows  a  lack  of  that  care  and  caution  which  were  obligatory  upon 
him  under  the  circumstances  at  that  time.  Indeed,  it  seems  quite 
inevitable  from  the  evidence  that  there  was  a  total  absence  of 
reasonable  care  and  caution  on  the  part  of  the  deceased  in 
approaching  the  crossing,  in  that  he  made  no  effort  whatever  to 
ascertain  whether  a  train  was  approaching,  or  to  avoid  the  danger 
imminent  at  the  time  he  attempted  to  make  the  crossing." 
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Obviously,  a  decision  based  upon  the  evidence  in  that  case 
cannot  be  expected  to  control  this  court  in  determining  the  case 
at  bar,  where  the  evidence  is  essentially  different,  upon  the  ques- 
tion of  contributory  negligence. 

We  can  see  no  reason  for  commenting  upon,  or  even  referring 
to  the  many  cases  cited  by  counsel  in  their  briefs,  because  there 
can  be  no  dispute  about  the  law,  and,  moreover,  whenever  the 
question  to  be  determined  involves  contributory  negligence,the 
decision  must  depend  upon  the  facts  of  the  particular  case.  It 
is  impossible  to  find  two  cases  so  similar  in  their  facts,  in  this 
regard,  as  that  the  decision  of  the  one  will  necessarily  control  the 
decision  of  the  other. 

It  is  probably  true,  as  counsel  for  the  defendant  stated, 
"that  the  difficulty  in  this  case  seems  to  grow  out  of  the  fact  that 
the  point  at  which  the  plaintiff  was  able  to  use  his  sense  of  sight 
was  much  closer  than  that  in  any  case  where  the  duty  of  the 
traveler  has  been  considered  by  the  courts  of  our  state." 

There  is  one  case  cited  by  the  defendant  to  which  we  desire 
briefly  to  refer.  It  is  undoubtedly  the  strongest  authority  cited 
on  that  side,  and  the  one  more  nearly  approaching  in  its  facts,  the 
case  before  the  court,  than  any  of  the  others. 

It  is  the  case  ot  P.  &  R.  R.  Co.  v.  Peebles,  67  Fed.  591,  14 
CCA.  555.  We  will  not  attempt  to  give  the  material  parts  of 
the  testimony,  other  than  that  "there  was  a  clear  view  to  the  cut 
at  a  point  twenty  feet  back  from  the  track." 

The  court  in  concluding  their  opinion  said: 

"  If  he  attempted  to  cross  the  track  under  these  circumstances, 
without  taking  any  precaution  for  his  own  safety,  he  certainly 
took  the  risk  of  his  life  5n  his  own  hands;  and  from  the  proofs  but 
one  satisfactory  conclusion  results — that  he  did  not  look  or  listen 
for  the  train.  As  we  have  seen,  others,  under  less  favorable  condi- 
tions, heard  it;  and  the  presumption  is  overpowering  that,  if  he 
had  listened  for  it  (waiving  the  question  whether  the  whistle  was 
blown  in  time),  he  could  have  heard  the  rumble  and  roar  of  the 
train,  which  the  plaintiff's  witnesses  all  heard;  and,  if  he  could 
not  see  it  while  his  vision  was  obstructed  by  the  toolhouse,  he 
certainly  had  the  opportunity  of  looking  for  it  before  he  reached 
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the  track.  To  our  nrnd  it  is  clear  that  the  accident  would  not 
have  happened  had  the  decedent  observed  the  due  measure  of  care 
which  the  situation  demanded  of  him.  There  was  contributory 
negligence,  and  the  defendant  was  entitled  to  binding  instruc- 
tions." 

But  in  that  case  there  were  two  circumstances  that  distin- 
guish it  from  the  present  one:  (1)  It  does  not  appear  that  the 
deceased  stopped  and  listened  at  any  point  near  the  crossing; 
and  (2)  it  does  appear  "that  he  had  the  opportunity  of  looking 
for  the  train  before  he  reached  the  track,"  and  it  was  therefore 
clear  to  the  court  that  the  accident  would  not  have  happened  if 
the  decedent  had  observed  due  care.  The  following  are  some  of 
the  other  cases  cited  by  the  defendant,  but  we  think  none  of  them 
are  so  close  to  the  one  at  bar  as  that  to  which  we  have  referred: 
Railroad  Co.  v.  Lacey,  94  Va.  460,  26  S.  E.  834;  McClure  v.  Rail- 
road Co.,  41  Pa.  Super.  Ct.  227;  Shufelt  v.  Railroad  Co.,  96  Mich. 
327,  55  AT.  W.  1013;  Railroad  Co.  v.  Righter,  42  N.  J.  Law  181; 
Walsh  v.  Pa.  R.  R.  Co.,  222  Pa.  164,  70  Atl.  1088;  Leithead  v. 
Railroad  Co.,  78  AT.  J.  Law  148,  72  All.  453;  Weiss  v.  Railroad 
Co.,  76  AT.  J.  Law  348,  69  Atl.  1087;  Railroad  Co.  v.  State,  104  Md. 
659,  65  Atl.  434;  Southern  R.  R.  v.  Jones,  106  Va.  412,  56  S.  E. 
155;  Stokes  v.  Southern  R.  R.  Co.,  104  Va.  819,  52  5.  E.  855;  Smith 
v.  Railroad  Co.,  137  Wis.  97, 118  N.  W.  638;  Railroad  Co.  v.  Acker- 
man,  144  Fed.  959,  76  C.  C.  A.  13;  Smith  v.  Railroad  Co.,  87  Me. 
343,  32  Atl.  967;  Mankewicz  v.  Railroad  Co.,  214  Pa.  387,63 
Ati.  604,  and  many  other  Pennsylvania  cases. 

There  is  one  case  cited  by  the  plaintiff  below  to  which  we  wish 
to  make  particular  reference,  and  that  is  Winstanley  v.  Chicago 
etc.,  R.  R.  Co.,  72  Wis.  375,  39  AT.  W.  856.  In  the  course  of  a  very 
clear  and  able  opinion  the  court  said: 

"The  only  remaining  error  complained  of  is  the  refusal  of  the 
court  to  direct  the  jury  to  render  a  verdict  for  the  defendant. 
This  brings  us  to  a  consideration  of  the  facts  and  the  merits  of  the 
case.  The  main  reasons  given  why  the  court  should  have  taken 
this  case  from  the  jury,  and  directed  a  verdict,  are  that  the 
deceased,  when  his  team  was  about  four  feet  from  the  rail  of  the 
track,  could  have  seen,  had  he  looked  in  that  direction,  the 
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approaching  train  in  time  to  have  stopped  his  team;  and  he  did 
not  look,  or  he  would  have  stopped  his  team  before  they  got  so 
near  the  track. 

"That  a  person  approaching  a  railroad  crossing  should  look 
and  listen,  if  looking  and  listening  would  do  him  any  good  in  pro- 
tecting him  from  injury,  before  attempting  to  cross  over,  has  been 
as  persistently  insisted  upon  by  this  court  as  by  any  court  in  the 
country  or  in  England.  It  is  not  common  care  and  prudence  for 
such  a  person  to  drive  on  heedlessly,  without  taking  such  reasona- 
ble and  natural  precautions  to  secure  his  safety.  If,  for  a  consider- 
able distance  from  the  crossing,  his  view  towards  an  approaching 
train  is  cut  off  by  buildings,  embankments,  or  other  obstruc- 
tions, greater  caution  should  be  used,  by  listening  or  by  doing  other 
things  which  a  reasonably  prudent  man  would  be  likely  to  do, 
in  order  to  ascertain  whether  a  train  was  so  near  the  crossing  as 
to  make  dangerous  or  hazardous  his  attempt  to  cross  over  in  front 
of  it.  What  such  other  things  are  must  be  determined  by  the  facts 
of  that  particular  case,  and  they  cannot  be  classified  by  any  gen- 
eral rule.  If  the  view  of  such  a  person  is  cut  off  until  he  is  near 
the  crossing,  and  he  could  then,  by  looking,  see  the  danger  in  time 
to  stop  or  in  any  way  avoid  a  collision  with  the  train,  he  should 
do  so,  and  as  a  general  rule  it  would  be  such  a  want  of  common 
care  and  prudence  as  to  preclude  his  recovery  of  damages  result- 
ing from  such  a  cause  if  he  does  not  do  so.  In  any  case,  it  would 
be  heedless  and  reckless  to  drive  or  go  on  without  any  precautions 
for  his  safety.  These  principles  have  been  urged  and  made  espe- 
cially emphatic,  and  carried  to  the  utmost  extent  consistent  with 
reason,  in  many  cases  in  this  court. 

"The  deceased  and  his  fellow  workman  jumped  into  the 
wagon,  headed  towards  the  crossing,  only  about  twenty-six  feet 
away.  He  drove  upon  a  walk — probably  a  fast  walk.  Had  he 
looked  or  listened  he  could  not  have  seen  or  heard  the  train  until 
his  horses'  heads  were  within  about  four  feet  of  the  rail  on  the 
crossing.  Had  he  looked  then,  instantly,  he  would  have  seen  the 
front  box  car  within  a  very  few  seconds  from  the  crossing.  It  was 
almost  right  upon  him.  It  is  quite  too  strict  a  duty  to  have  re- 
quired him  to  look  instantly,  when  he  could  have  first  seen  the  first 
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comer  of  it,  as  it  appeared,  moving  in  sight,  just  past  the  corner  of 
the  building,  and  here  an  instant  counts  much.  The  horses,  after 
that  could  take  but  a  step  to  bring  their  heads  over  the  track  and 
feat  near  the  rail,  where  the  Car  caught  upon  the  collar  of  the  near- 
est horse.  The  team  could  scarcely  have  been  said  to  be  on  the 
track.  They  did  stop;  at  least,  they  did  not  go  further  forward. 
The  lips  of  the  driver  are  sealed  in  death,  and  we  cannot  tell  what 
he  saw  or  when  he  looked,  or  how  the  circumstances  of  this  most 
critical  situation  and  condition  of  danger  appeared  to  him.  He 
evidently  saw  his  danger,  and  it  would  be  natural  that  he  would 
make  every  effort  to  escape  it.  Did  he  see  the  train  before  his 
horses'  heads  were  over  the  track,  and  while  they  were  within  those 
four  feet  of  the  rail?  Didhelook?  Did  he  stop  his  team  as  soon  as 
he  could  after  seeing  the  train,  or  try  to  do  so?  Who  can  say? 
Who  knows?  We  cannot  know  that  he  did  not  try  to  stop  his 
team,  and  that  he  did  not  look  as  soon  as  he  could  reasonably, 
after  looking  would  be  of  any  use.  The  emergency  is  too  great 
and  the  danger  too  sudden  for  deliberation,  and  for  aught  we  know 
he  did  make  every  reasonable  effort  to  stop  his  team  in  time. 
His  culpable  negligence  under  such  circumstances  must  be  clearfy 
shown  to  defeat  his  action.  Does  it  clearly  appear,  or  was  it 
clearly  shown  by  the  evidence  we  have?  We  think  not.  The 
peculiar  circumstances  of  this  emergency  are  too  much  shrouded 
in  doubt  and  uncertainty  to  now  cooly  sit  in  judgment  over  the 
deeds  of  omission  or  commission  of  the  unfortunate  driver  of  that 
team,  and  determine  with  any  certainty  whether  he  did  too  little 
or  too  much  within  such  narrow  limits  of  time  and  space. 

"This  is  very  far  from  such  a  case  of  clear  culpable  negli- 
gence as  the  court,  as  a  matter  of  law,  would  be  warranted  in  so 
declaring,  and  no  case  has  been  cited  of  sufficient  analogy  in  its 
facts  to  be  authority  for  so  holding.  On  the  question  of  the  con- 
tributory negligence  of  the  deceased  in  such  a  case  the  verdict  of 
a  jury  ought  to  be  taken  as  conclusive.  '  If  the  inferences  to  be 
drawn  from  the  testimony  are  doubtful  or  uncertain,  the  question 
of  negligence  is  for  the  jury*." 

It  will  be  observed  that  m  the  Wisconsin  case  the  driver  of 
the  wagon  did  not  look  or  listen  at  all  until  his  horses'  heads  were 
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inthin  four  feet  of  the  rail ;  and  moreover,  he  was  killed,  and  could 
not  testify  as  to  what  he  did  or  how  the  accident  happened.  It 
was,  therefore,  not  so  strong  a  case  for  the  plaintiff  as  the  case  here, 
where  the  plaintiff  testified  that  he  stopped  about  forty  feet  from 
the  track  and  looked  and  Kstened,  and  did  not,  and  could  not,  see 
the  train  in  time  to  avoid  the  accident. 

In  Guhl  v.  Whitcomb,  109  Wis.  75,  85  N.  W.  144,  83  Am.  St. 
Rep.  889,  the  court  said: 

"The  rule  stated  in  these  decisions  is  that  the  duty  to  look 
and  listen  is  absolute  where  the  opportunity  exists.  In  most  of 
these  cases  the  exception  in  favor  of  reasonable  diversion  of  atten- 
tion was  urged,  and  its  applicability  was  apparent  if  those  words 
be  used  in  the  sense  now  contended  for  by  respondent.  It  is  con- 
sidered, therefore,  that  all  exception  to  the  duty  to  look  and  lis- 
ten at  a  railroad  crossing  resulting  from  diversion  of  attention 
has  been  repudiated  by  this  court  except  in  cases  where  the  atten- 
tion is  so  irresistibly  forced  to  something  else  as  to  deprive  the 
traveler  of  the  opportunity  to  perfomi  that  duty.  This  rule  is 
general,  and  applies  as  well  to  the  driver  of  a  team  as  to  the  foot 
passenger,  with  the  difference,  however,  that  it  is  much  more 
difficult  to  conceive  circumstances  surrounding  the  latter  which 
can  at  once  deprive  him  of  the  opportunity  to  observe  and  the 
ability  to  stop  short  of  the  actual  peril.  With  him  a  single  step, 
wholly  under  his  control,  crosses  the  danger  line.  With  the 
driver,  many  things  may  complicate  the  situation — momentum, 
conduct  of  horses,  multiplication  of  perils,  and  the  like." 

It  would  extend  this  opinion  beyond  reasonable  limits  if  we 
should  comment  upon,  or  quote  from,  other  cases  so  carefully  and 
industriously  collected  and  briefed  by  counsel  on  both  sides. 

The  following  are  some  of  the  many  cases  cited  by  the  plain- 
tiff: Smith  v.  Chicago,  etc.,  R.  R.  Co.,  137  Wis.  97,  118  N.  W.  638; 
Kenney.  v.  Hannibal,  etc.,  Railroad  Co.,  105  Mo.  270,  165.  W.  837; 
Penna.  R.  R.  Co.  v.  Righter,  42  N.  J.  Law  180;  Plummet  v.  East- 
ern R.  R.  Co.,  73  Me.  591;  Chicago  R.  R.  Co.  v.  Hedges,  105  Ind. 
3M,  7  N.  E.  801 ;  Chicago  &  N.  E.  R.  Co.  v.  Miller,  46  Mich.  532, 
9  N.  W.  841 ;  Pearce  v.  Humphreys  (C.  C.)  34  Fed.  282;  Kellogg  v, 
Railroad  Co.,  79  N.  Y.  72;  Hubbard  v.  Boston  &  Albany  R.  R.  Co.,' 
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162  Mass.  132,  38  N.  E.  366;  Hicks  v.  Railroad  Co.,  164  Mass. 
424,  41  N.  E.  721,  49  Am.  St.  Rep.  471;  ElsUm  v.  Railroad  Co., 
196  Pa.  595,  46  Atl.  938;  Cromley  v.  Pa.  R.  R.  Co.,  208  Pa.  445, 
57  Ail.  832,  and  other  cases. 

We  have  examined  all  of  the  authorities  cited,  but  such 
examination  has  not  been  helpful  in  the  decision  of  this  case,  for 
the  reason  that  such  decision  depends  so  largely  upon  the  facts 
in  the  case.  We  have  not,  of  course,  f ound  any  exactly  like  the  one 
before  us. 

It  may  be  said,  however,  as  a  result  of  such  examination,  that 
we  have  found  practically  all  of  the  cases  cited  by  the  defendant 
below  to  have  one  feature  which  distinguishes  them  from  the  case 
we  are  considering,  and  that  is:  the  clear  conviction  or  belief  of  the 
court  that  the  plaintiff  had  the  opportunity  or  ability  to  see  the 
approaching  train  in  time  to  avoid  the  accident  if  he  had  exercised 
due  care  in  the  use  of  his  senses. 

Such  a  feature  may  be  a  very  proper  test  in  deciding  whether 
in  cases  like  this,  the  question  of  contributory  negligence  should 
be  determined  by  the  court  as  a  matter  of  law,  or  by  the  jury  as  a 
question  of  fact. 

This  court  in  the  Reed  case  above  referred  to,  when  speaking 
of  contributory  negligence  said:  "And  the  court  will  not  decide 
it  as  one  of  law,  *  *  *  if  the  conclusion  to  be  drawn  from  the 
evidence  is  doubtful  and  uncertain."  It  must  clearly  appear 
before  the  court  can  so  find,  as  a  matter  of  law. 

We  will  endeavor  to  apply  this  rule,  or  test.to  the  present  case. 

In  the  first  place,  it  is  manifest  from  the  evidence  that  the 
plaintiff  was  not  proceeding  rapidly  and  recklessly  before  he 
reached  the  crossing.  Neither  was  he  "racing  with  the  locomo- 
tive" as  the  court  suggested  in  the  Reed  case.  On  the  contrary 
it  is  undisputed  that  the  plaintiff  stopped  his  team  about  forty  feet 
from  the  crossing  and  listened,  his  view  being  entirely  obstructed. 
He  heard  nothing,  and  continued  on — his  horse  in  a  walk.  Forty 
feet  is  a  very  short  distance  along  the  highway,  and  the  place 
where  the  plaintiff  stopped  and  listened,  therefore,  was  very  near 
the  crossing.  And  he  was  in  a  wagon  and  not  on  foot.  Certainly 
it  could  not  be  contended  that  the  plaintiff  was  clearly  negligent 
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before  he  had  reached  the  point  where  the  obstruction  ended,  and 
he  could  see  the  tracks  north  of  the  crossing. 

Then  the  question  is,  was  he  clearly  negligent  after  he  reached 
such  point?  Unquestionably  he  was,  if  he  could,  by  the  exercise 
of  due  care  and  caution,  have  looked  and  seen  the  train  in  time 
to  avoid  the  accident.  It  was  his  duty,  before  driving  upon,  or 
attempting  to  cross,  the  tracks,  to  look  and  see  if  a  train  was  com- 
ing, if  he  had  the  opportunity  to  do  so,  and  if  by  so  doing  he  could 
have  protected  himself  from  injury.  And,  as  was  said  in  the  Reed 
case,  if  he  failed  to  exercise  such  ordinary  care,  that  is,  to  look  and 
listen,  whatever  danger  he  could  thereby  have  discovered  and 
avoided,  he  incurred  the  peril  of,  if  he  proceeded,  and  for  an 
injury  arising  under  such  fault,  he  was  left  without  remedy. 
He  cannot  recover  for  injuries  to  which  his  own  negligence  proxi- 
mately contributed,  or  which,  by  the  exercise  of  due  and  ordinary 
care  he  could  have  avoided. 

Is  it  clear  that  the  plaintiff  could,  by  the  exercise  of  ordinary 
care,  have  seen  the  train  as  he  approached  the  crossing,  in  time 
to  have  avoided  the  accident  ? 

He  testified  as  follows:  "When  I  got  to  where  I  could  see, 
the  train  was  right  there,  and  the  first  thing  I  saw  was  the  train. 
It  was  right  on  me,  when  I  saw  it.  It  was  just  when  the  horse 
stepped  on  the  track  the  train  was  there;  it  was  just  far  enough  in 
the  open  space  so  that  I  could  see.  That  is  all  I  can  say.  I  gave 
the  horse  a  sudden  jerk  with  my  right  hand. ' '  In  reply  to  the  ques- 
tion, "Do  you  know  what  the  distance  was  from  your  horse's 
head  back  to  your  seat  in  the  wagon?",  the  plaintiff  said:  "I 
measured  a  horse  similar  to  the  one  I  drove,  and  it  was  sixteen  feet, 
to  the  front  of  the  seat  where  I  was  sitting." 

The  testimony  of  the  plaintiff  was  very  materially  corrobo- 
rated by  the  engineer  of  the  train,  a  witness  called  by  the  defend- 
ant, who  testified  that  he  did  not  see  the  plaintiff,  "only  when  he 
struck  the  wagon."  He  saw  the  horse  only  when  the  train  was 
about  two  hundred  feet  from  the  crossing,  the  horse  being  then 
about  the  end  of  the  hedge  or  at  the  telegraph  pole.  He  just  saw 
his  head  at  that  time  going  up  like  as  if  a  man  pulled  his  horse 
back  right  quick,  and  could  not  see  the  body  of  the  horse,  the 
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wagon  or  the  driver  cm  accotmt  of  the  obstructions.  "The  horse 
kept  on  coming.  I  suppose  he  could  not  stop  the  horse  right  on 
the  spot." 

It  appears,  therefore,  from  the  testimony  of  these  two  wit- 
nesses that  when  the  plaintiff  reached  a  point  where  he  could  see 
the  train  it  was  right  there — the  head  of  his  horse  within  less 
than  three  feet  of  the  nearest  rail,  for  the  side  of  the  engine  pro- 
jects somewhat  beyond  the  rail.  It  also  appears  that  the  plaintiff 
jerked  his  horse's  head,  his  purpose  presumably  being  to  stop 
him.  The  horse  did  not  stop,  but  we  do  not  know  whether  it 
was  because  of  fright,  and  the  plaintiff's  inability  to  control  htm, 
or  not. 

We  do  not  think  it  is  clear  from  the  testimony  that  the  plain- 
tiff could,  under  the  conditions  and  circumstances  existing  at  the 
time,  by  the  exercise  of  reasonable  and  due  care.have  avoided  being 
injured. 

We  do  not  say  the  plaintiff  below  was  not  guilty  of  contribu- 
tory negligence  which  proximately  contributed  to  his  injuries, 
but  we  do  say  it  was  not  so  clearly  shown  by  the  evidence  as  to 
justify  the  court  in  holding  as  matter  of  law  that  there  was  such 
negligence.  Whether  there  was  or  not  was  a  question  proper  to 
be  submitted  to  and  determined  by  the  jury  under  all  the  evidence 
in  the  case. 

There  are  three  other  assignments  of  error  to  be  considered, 
although  they  were  not  strongly  insisted  upon  or  argued.  They 
are  the  second,  third  and  fourth.  The  second  is:  That  the  court 
erred  in  refusing  to  instruct  the  jury  as  follows: 

"If,  as  a  person  approaches  a  railroad  crossing  his  line  of 
vision  is  obstructed,  he  is  bound  to  look  for  approaching  cars  in 
time  to  avoid  collision  with  them,  and  if  he  does  not  look  and  for 
this  reason  does  not  see  an  approaching  train  until  it  is  too  late 
to  avoid  a  collision,  and  he  is  thereby  injured,  he  is  guilty  of  neg- 
ligence and  could  not  recover  therefor." 

The  prayer  upon  which  this  assignment  of  error  is  based  is 
taken  from  a  charge  delivered  in  the  case  of  Knopf  v.  Railroad 
Co.,  2  Penn.  392,  46  Atl.  747,  and  the  instruction  given  was  a  very 
proper  and  appropriate  one  tinder  the  evidence  in  that  case.     It 
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would  not  have  been  improper  or  inappropriate  in  the  present  case* 
The  question  is  was  it  reversible  error  for  the  court  to  refuse 
or  fail  to  charge  the  jury  in  the  very  language  embodied  in  the 
prayer? 

We  think  it  was  not  error  if  the  court  charged  substantially 
as  the  defendant  requested.     Did  they  so  charge? 

The  court  said:  "  If  a  person  drives  up  to  a  railway  crossing 
and  upon  it,  not  only  without  stopping  but  without  looking  out 
and  listening  to  ascertain  if  any  cars  are  approaching,  and  a  colli- 
sion and  injury  occurs  to  him  from  a  passing  train,  which  would 
have  been  prevented  had  the  person  so  injured  exercised  the  proper 
and  ordinary  prudence,  care  and  caution  mentioned,  sujch  person 
would  be  guilty  of  contributory  negUgence  and  could  not  recover. ' ' 

*  *  *  "If  the  negligence  of  the  plaintiff  contributed  to  or 
entered  into  the  accident,  at  the  time  of  the  injury  the  plaintiff 
would  be  guilty  of  contributory  negligence  and  could  not  recover." 

*  *  *  "If  you  shall  believe  that  the  negUgence  of  the  plaintiff 
himself  contributed  to  the  injuries  complained  of,  your  verdict 
should  be  for  the  defendant." 

And  the  court  below  further  instructed  the  jury  as  follows: 
"It  has  been  held  by  the  courts  of  this  state  that  the  law 
regards  a  railroad  crossing  as  a  place  of  danger.  The  very  pres- 
ence of  such  a  crossing  is  notice  to  the  person,  approaching  or 
attempting  to  cross  it,  of  the  danger  of  colliding  with  a  passing 
engine  or  train.  And  because  of  the  danger,  there  is  imposed  upon 
such  person  the  duty  of  reasonable  care  and  caution,  and  the  rea- 
sonable and  ordinary  use  and  exercise  of  his  senses  of  sight  and 
hearing  for  his  own  and  others'  safety  and  protection;  and  he  is 
required,  at  least,  to  look  and  listen  for  an  approaching  engine  or 
train  before  venturing  to  cross  the  track;  and  if,  as  it  has  been 
said,  he  fails  to  exercise  such  ordinary  care,  whatever  danger  he 
could  thereby  have  discovered  and  avoided,  he  ineurs  the  peril 
of  if  he  proceeds,  and,  for  an  injury  arising  under  such  fault,  is 
left  without  remedy. " 

The  court,  therefore,  charged  the  jury  that  it  was  the  duty 
of  the  plaintiff  to  "look  and  listen;"  that  be  was  guilty  of  contrib- 
utory negUgence  if  he  failed  to  perform  such  duty,  and  that  for  any 
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injury  he  received,  which  he  could  have  avoided  by  the  perform- 
ance of  such  duty,  he  would  be  left  without  remedy — he  could 
not  recover. 

Manifestly  this  means  the  same  as  the  defendant's  prayer. 
It  is  just  as  favorable  to  the  defendant,  and  must  have  been  clear 
to  the  jury. 

The  defendant's  third  and  fourth  assignments  of  error  are  the 
same  in  principle,  and  will  be  considered  together. 

The  error  assigned  in  the  third,  is  that  the  court  below  admitted 
the  testimony  of  a  witness  with  respect  to  points  in  the  public 
road  at  which  a  train  could  be  seen  approaching  the  crossing,  when 
it  appeared  that  the  witness,  at  the  time  he  made  the  examina- 
tion was  on  foot  and  not  in  a  wagon,  and  no  train  was  approaching 
the  crossing. 

The  error  assigned  in  the  fourth,  is  that  the  plaintiff  was  per- 
mitted to  testify  respecting  certain  tests  made  by  him  as  to  points 
in  the  public  road  at  which  a  train  could  be  seen  approaching  the 
crossing,  when  it  appeared  that  at  the  time  of  making  said  test 
no  train  was  in  fact  approaching  the  crossing. 

The  defendant's  contention  is  that  at  the  time  of  such  exam- 
ination and  tests  the  conditions  were  different  from  those  that 
existed  at  the  time  of  the  accident,  and  that  the  testimony  was 
therefore  inadmissible,  and  prejudicial  to  the  defendant.  It  is 
not  claimed,  however,  that  there  was  any  change  in  those  things 
that  obstructed  the  view  of  the  railroad  to  the  north  of  the  cross- 
ing. Conditions  were  the  same  in  that  regard.  The  witness  who 
was  on  foot  when  he  made  his  examination  testified  that  nineteen 
feet  west  of  the  track  he  would  have  a  clear  view  of  a  train  ap- 
proaching the  crossing  from  the  north.  He  said  in  cross  examina- 
tion that  there  was  no  train  approaching  at  the  time,  but  he  could 
see  up  the  track. 

It  seems  to  us  to  be  quite  immaterial  whether  a  train  was 
approaching  or  not,  because  if  there  was  a  clear  view  up  the  track, 
there  would  necessarily  be  a  clear  view  of  a  train  when  approach- 
ing from  that  direction. 

And,  when  the  examination  or  tests  were  made  in  the  open, 
that  is,  at  a  point  nineteen  feet  west  of  the  track,  which  was 
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between  the  obstruction  and  the  nearest  rail,  it  could  make  no 
difference  whether  the  observer  was  on  foot  or  in  a  wagon.  The 
view  would  be  just  as  clear  to  a  person  in  an  open  wagon  as  to  a 
person  on  foot. 

The  evidence  was  clearly  admissible,  subject  of  course  tc 
proper  cross  examination  and  comment. 

The  judgment  of  the  court  below  is  affirmed. 


David  D.  King,  Jr.,  vs.  Wynema  Council  No.  10,  Daughters 
op  Pocahontas,  Improved  Order  op  Red  Men. 

1.  Beneficial  Associations — Contracts  op  Membership. 

A  contract  of  membership  in  a  fraternal  association  is  made  with  refer- 
ence to  the  constitution,  by-laws,  and  regulations  of  the  association,  and  these 
are  a  part  of  the  contract. 

2.  Benbpicail  Associations — By-Laws — Epfbct — "Person  Aggrieved." 

A  by-law  of  a  beneficial  association,  which  stipulates  that  any  "person 
aggrieved"  at  the  action  of  a  council  for  failing  to  pay  benefits,  may  appeal, 
whereon  the  council  shall  appoint  a  commissioner  to  take  testimony  and 
report,  and  that  the  aggrieved  party  may  appeal  to  the  board  of  appeals 
from  the  action  of  the  council  refusing  to  pay  benefits,  or  the  action  of  the 
council  shall  be  final,  includes  members  and  beneficiaries,  and  is  a  part  of 
the  contract  between  the  association  and  a  member,  and  a  beneficiary  must 
comply  therewith  before  resorting  to  the  courts  for  relief. 

(January  9,  1911.) 

Pennewill,  C.  J.,  and  Boyce  and  Hastings,  J.  J.,  sitting. 

Harry  Emmons  for  plaintiff. 

Frank  L.  Speakman  for  defendant. 

Superior  Court,  New  Castle  County,  November  Term,  1910. 

Action  op  Assumpsit  (No.  128,  September  Term,  1909)  by 
David  D.  King,  Jr.,  against  Wynema  Council,  No.  10,  Daughters 
of  Pocahontas,  Improved  Order  of  Red  Men,  to  recover  funeral 
benefits  alleged  to  be  due  under  the  general  laws  and  by-laws  of  the 
defendant  order.    Demurrer  to  certain  pleas  overruled. 
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Pbnnbwiix,  C.  J.,  delivering  the  opinion  of  the  court: 

This  case  is  before  the  court  on  demurrer  to  the  fifth,  sixth, 
seventh  and  eighth  pleas  filed  by  the  defendant  in  the  action. 

The  defense  set  up  in  said  pleas  is,  that  the  plaintiff  failed  to 
pursue  the  remedies  provided  by  appeal  in  the  general  laws  and 
by-laws  of  the  council  of  which  the  plaintiff's  wife  was  a  member. 
The  particular  laws  referred  to  and  set  forth  in  the  pleas,  are: 

That  should  any  person  feel  aggrieved  at  the  action  of  a 
council  for  failing  to  pay  benefits  that  may  be  claimed  to  be  due, 
such  person  may  appeal  from  said  action  by  giving  the  council 
written  notice;  within  sixty  days  after  said  action,  whereupon  the 
council  shall,  without  delay,  appoint  a  suitable  member  of  the 
order  as  commissioner  to  take  such  testimony  as  either  party 
may  offer  in  relation  to  the  same. 

The  commissioner  shall  within  twenty  days  proceed  to  take 
testimony,  giving  each  party  ten  days'  notice.  The  aggrieved 
party  may  appear  in  person  and  by  ootuisel,  and  shall  be  given  anir 
ple  time  and  opportunity  to  present  his  witnesses,  and  have  their 
testimony  taken.  After  taking  all  the  testimony  the  parties  may 
offer,  the  commissioner  shall  immediately  transmit  it  to  the  coun- 
cil, whereupon  the  keeper  of  records  shall  notify  the  aggrieved 
party,  in  writing,  under  seal,  that  the  subject  will  be  considered 
at  the  next  council,  at  which  time  the  council  shall  consider  it, 
when  the  evidence  in  the  case  shall  be  read  and  the  case  finally 
determined.  That  after  final  action  has  been  had  by  the  council 
the  keeper  of  records  shall  immediately  notify  the  aggrieved  party, 
in  writing,  under  seal,  of  the  action  of  the  council. 

If  the  council  still  refuses  to  pay  the  benefits  claimed  then  the 
aggrieved  party  may  appeal  to  the  board  of  appeals  at  any  time 
within  thirty  days  from  the  date  of  the  notice  by  filing  an  appeal 
as  provided  by  law;  otherwise  the  action  of  the  council,  at  the 
expiration  of  the  thirty  days,  will  be  final  and  conclusive. 

Such  are  substantially  the  laws  of  the  defendant  council  so  far 
as  they  are  applicable  to  this  case.  The  plaintiff  failed  to  pur- 
sue the  remedy  or  mode  provided  by  the  laws  of  the  order  for  the 
ascertainment  of  the  rights  of  an  aggrieved  party;  and  did  not 
appeal,  or  pursue  any  remedy,  therein  provided. 
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The  plaintiff  was  not  a  member  of  the  defendant  order,  but 
the  widower  and  beneficiary  of  a  member,  and  entitled  as  surviv- 
ing husband  to  the  sum  of  one  hundred  dollars  as  a  funeral 
benefit. 

The  defendant  contends: 

(1)  That  the  general  laws  and  by-laws  of  the  council,  as 
shown  by  its  pleas,  provide  a  tribunal  or  mode  for  hearing  the 
grievances  and  determining  the  rights  of  a  member  or  benefi- 
ciary, and  that  the  remedy  so  provided  must  be  pursued  and 
exhausted  before  relief  can  be  asked  of  this  court. 

(2)  That  such  general  laws  and  by-laws  are  alike  binding 
on  a  member  and  a  beneficiary. 

The  plaintiff  contends: 

(1)  That  the  order  could  not,  by  its  constitution  and  by-laws 
deprive  a  member  of  the  right  to  resort  to  a  court  of  law  to  enforce 
his  rights  in  a  case  like  this.  While  it  might  do  so  in  matters  of 
discipline,  and  such  as  are  incidental  to  the  operation  of  the  asso- 
ciation, it  could  not  as  to  rights  that  are  contractural. 

(2)  Unless  the  laws  of  the  society  make  it  mandatory  upon  a 
member  or  beneficiary  to  exhaust  his  remedies  within  the  society 
itself,  resort  to  the  courts  is  not  precluded  where  pecuniary  or 
property  rights  are  involved. 

(3)  The  laws  of  a  benefit  association  forbidding  resort  to  civil 
courts  for  the  recovery  of  a  benefit  until  all  the  remedies  within 
the  association  have  been  invoked,  do  not  apply  to  a  beneficiary. 

The  plaintiff  has  cited  the  following  authorities  in  support 
of  his  contentions:  Bacon  on  Benefit  Societies,  Vol.  1,  p.  189;  Id. 
Vol.  2,  p.  1012;  Bauer  v.  Sampson  Lodge,  102  Ind.  262,  1  N.  E. 
571;  Sup.  Council  v.  Garrigus,  104  Ind.  133,  3  N.  E.  818,  54  Am. 
Rep.  298;  Railway  Pass.  Ass'n  v.  Robinson,  147  III  138,  35  N.  E. 
168;  Burlington  Vol.  Ass'n  v.  White,  41  Neb.  547,  59  N.  W.  747, 
43  Am.  St.  Rep.  701;  Daniher  v.  Grand  Lodge,  10  Utah  110,  37 
Pac.  245;  Sup.  Lodge  v.  Andrews,  31  Ind.  App.  422,67  N.  E.  1009; 
Keefe  v.  Woman's  Cath.  0.  of  F.,  162  III.  78,  44  N.  E.  401;  Grand 
Cent.  Lodge  v.  Grogan,  44  III.  App.  Ill ;  Whitney  v.  Assn.,  52  Minn. 
378,  54  N.  W.  184;  Austin  v.  Searing,  16  AT.  Y.  112,  69  Am.  Dec. 
665;  Crossley  v.  Insurance  Co.  (C.  C.)  27  Fed.  30;  Seward  v.  City 
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of  Rochester,  109  N.  Y.  164,  16  N.  E.  348;  Strasser  v.  Stoats,  59 
Hun.  143, 13  N.  Y.  Supp.  167;  People  v.  Order  of  Foresters,  162 
III.  78,  44  N.  E.  401 ;  Dodson  v.  Hall  et  aZ.,1  Pa.  Dist.  R.  401. 

We  think  that  practically  all  the  questions  raised  in  this 
case  have  been  passed  upon  by  the  courts  of  this  state.  In  the 
case  of  Del.  Lodge  No.  1  J.  0.  0.  F.,  d.  b.  a.,  v.  Allnton,  p.  b.  r .,  1 
Perm.  160,  39  Atl.  1098,  the  defendant  was  a  beneficial  associa- 
tion, and  the  suit  was  brought  for  sick  benefits  claimed  to  be  due 
under  the  constitution  and  by-laws  of  the  society. 

The  constitution  of  the  lodge  provided,  that  should  any  dis- 
pute arise  between  the  relief  committee  and  the  brother  as  to  sick 
benefits,  the  matter  should  be  referred  to  the  lodge  for  its  decision. 
Should  the  decision  of  the  lodge  be  adverse  to  the  member,  the 
constitution  provided  a  further  remedy  by  an  appeal  to  the  Grand 
Lodge  of  Delaware.  The  plaintiff,  Allmon,  did  not  pursue  his 
remedy  in  the  subordinate  and  Grand  Lodge,  and  admitted  that 
he  had  no  standing  in  court  unless  he  was  prevented  from  so 
doing  by  the  unlawful  act  or  proceeding  of  the  lodge  itself;  that 
is,  unless  it  was  shown  that  the  matter  was  referred  to,  heard  and 
determined  by  the  lodge  without  notice  to  the  plaintiff. 

While  the  real  question  in  that  case  was  whether  the  plain- 
tiff had  received  the  notice  that  the  lodge  was  required  to  give 
before  hearing  and  determining  the  matter  in  dispute,  the  court 
in  charging  the  jury  used  the  following  language,  which  we  think 
largely  governs  the  present  case: 

"  It  is  conceded,  that  the  plaintiff's  right  to  recover  depends 
upon  the  constitution  and  by-laws  of  the  society.  They  constitute 
the  contract  between  the  parties  and  govern  the  case.  By  them 
each  party  is  bound.  The  plaintiff  can  recover  only  by  showing 
compliance  with  the  provisions  thereof.  Where  the  constitution 
or  by-laws  of  the  society  provide  that  the  right  of  a  member  to 
benefits  shall  be  ascertained  in  a  particular  mode,  that  mode  must 
be  pursued  before  he  can  enforce  his  supposed  right  in  the  courts; 
unless  by  the  action  of  the  society  he  is  prevented  from  taking 
such  a  course. 

1 '  This  rule  is  founded  both  on  the  authority  of  well-considered 
cases  and  upon  reason. 
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"If  a  member  was  permitted  to  refuse  or  neglect  to  establish 
his  right  to  benefits  by  the  methods  provided  by  the  rules  of  the 
society,  the  operations  of  such  societies  would  be  thrown  into 
confusion,  their  usefulness  impaired,  and  the  courts  would  be  bur- 
dened by  a  multitude  of  suits  about  contentions  which  should 
have  been  settled  elsewhere.     *    *    * 

"It  is  conceded  by  the  counsel  for  the  plaintiff,  that  it  was  the 
duty  of  the  plaintiff  to  pursue  his  remedy  in  the  subordinate  and 
Grand  Lodge;  and  that  he  has  no  standing  in  this  court  unless 
he  was  prevented  from  so  doing  by  the  unlawful  act  or  proceeding 
of  the  Lodge  itself. 

"We  say  to  you  that  that  is  the  law.  The  plaintiff  was  bound 
to  exhaust  his  remedy  under  the  constitution  and  by-laws  within 
the  lodges;  and  if  he  failed  so  to  do,  he  cannot  recover  in  this 
action  unless  he  was  unlawfully  prevented  from  pursuing  such 
remedy  by  the  lodges  themselves." 

The  court  held  in  the  Del.  Lodge  case,  in  conformity  with  the 
great  trend  of  authority,  that  when  individuals  unite  to  form  a 
voluntary  association,  and  adopt  a  constitution  and  by-laws,  the 
relation  which  exists  between  the  members  is  one  of  contract,  and 
the  constitution  and  by-laws  form  the  terms  of  the  agreement. 
Such  agreement  is  valid  and  binding  upon  them  if  it  is  not  in  con- 
travention of  the  law  of  the  land  or  of  public  policy. 

Whether  the  language  used  by  the  court,  and  above  quoted, 
was  necessary  in  the  decision  of  the  case  or  not,  it  meets  with  our 
entire  approval,  and  is  supported  by  the  large  majority  of  well- 
considered  cases  upon  the  subject.  29  Cyc.  pp.  204,  206;  Schou 
v.  Scioyome  Tribe,  140  Cal.  254,  73  Pac.  996;  Robinson  v.  Irish 
American  Society,  67  Cal.  135,  7  Pac.  435;  McGuinness  v.  Court 
Elm  City,  78  Conn.  43,  60  Atl.  1023;  Supreme  Council  v.  Forsinger, 
125  Ind.  52,  25  N.  E.  129,  9  L.  R.  A.  501,  21  Am.  St.  Rep.  196; 
Reno  Lodge  v.  Grand  Lodge,  54  Kan.  73,  37  Pac.  1003,  26  L.R.A. 
98;  Tribe  Redmen  v.  Schmidt,  57  Md.  98;  Weigand  v.  Frat.  Ace. 
Order,  97  Md.  443,  55  Atl.  530;  Hoag  v.  Supreme  Lodge,  134  Mich. 
87,  95  N.  W.  996;  Levy  v.  Iron  HaU,  67  N.  H.  593,  38  Atl.  18; 
Smith  v.  Ocean  Castle,  59  N.  J.  Law  198,  35  Atl.  917;  Shirtcliffe 
v.  Wall,  68  App.  Div.  375,  74  N.  Y.  Supp.  189;  Poultney  v.  Back- 
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man,  31  Hun.  49;  M?m  v.  Jenkins,  63  OWo  S*.  101,  57  N.  E. 
1089,  81  Am.  St.  Rep.  613. 

It  can  make  no  difference,  in  our  opinion,  whether  the  matter 
to  be  determined  involves  a  pecuniary  right,  or  a  right  of  some 
other  nature,  provided  it  is  contemplated  and  covered  by  the  laws 
of  the  association,  and  to  be  finally  heard  and  determined  within 
the  association.    We  can  see  no  difference  in  principle. 

The  defendant  insists  that  unless  the  laws  of  the  society  make 
it  mandatory  upon  a  member  or  beneficiary  to  exhaust  his  reme- 
dies within  the  society  itself,  a  resort  to  the  courts  is  not  precluded ; 
and  argues  that  the  present  case  is  to  be  distinguished  from  the 
Del.  Lodge  case  in  this  regard. 

It  is  impossible  to  tell  from  the  report  of  the  Lodge  case 
whether  the  language  of  the  law  providing  for  an  appeal  was  man- 
datory or  not;  that  is,  whether  it  was,  that  the  party  aggrieved 
"shall"  appeal,  or  "may"  appeal.  And  in  our  judgment  it  makes 
no  difference  if  it  was  further  provided  that  the  decision  of  the  so- 
ciety should  be  final  and  conclusive,  as  in  the  case  before  us. 

Manifestly  it  is  not  possible  to  make  a  dissatisfied  member 
appeal.  At  the  most  he  can  only  be  given  the  rght  to  appeal, 
and,  if  having  such  right,  he  refuses  or  fails  to  exercise  it,  after 
the  association  has  given  him  proper  notice,  and  performed  such 
other  duties  as  its  laws  require,  he  cannot  maintain  an  action  in 
court  against  the  association  upon  the  contract,  provided  he  has 
agreed  that  the  decision  of  the  association  shall  be  final  and  con- 
clusive. 

The  agreement  that  such  decision  shall  be  final  and  conclu- 
sive necessarily  makes  an  appeal  mandatory  and  obligatory,  if 
the  dissatisfied  member  proposes  to  contest  the  action  of  the  coun- 
cil, or  does  not  intend  to  abide  by  its  determination  of  the  matter 
in  dispute. . 

We  understood  counsel  for  the  plaintiff  to  concede  that,  if  the 
by-laws  of  the  association  expressly  prohibit  resort  to  the  courts, 
then  the  remedies  provided  by  the  laws  of  the  association  must 
be  exhausted  before  an  action  can  be  maintained  in  court.  Cer- 
tainly some  of  the  cases  he  cited  recognized  that  such  is  the  law. 
We  think  that  when  the  by-laws  provide  that  the  action  of  the 
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council  sball  be  final  and  conclusive  the  meaning  and  intent  is 
that  resort  shall  not  be  had  to  the  courts,  and  it  is  as  dear  as  though 
action  in  court  was  expressly  prohibited. 

But,  conceding  that  a  member  of  the  defendant  council  is 
precluded  from  resorting  to  the  courts  until  he  has  exhausted 
the  remedies  provided  by  the  association  for  the  ascertainment  and 
determination  of  his  rights,  the  defendant  claims  that  a  benefi- 
ciary, such  as  the  plaintiff,  is  not  precluded. 

It  is  to  be  noted  that  the  plaintiff  is  a  beneficiary  by  reason  of 
being  designated  as  such  under  the  by-laws  and  general  laws  of  the 
defendant.  There  are  many  decisions  which  hold  that  the  failure 
of  the  beneficiary  to  exhaust  the  remedies  within  the  association 
is  fatal  to  his  right  to  sue;  and  there  seems  to  be  one  in  our  own 
state.  The  case  of  Emmons  v.  Hope  Lodge,  1  Marv.  187,  40  Atl. 
956,  was  an  action  brought  by  the  plaintiff,  who  was  a  beneficiary, 
to  recover  funeral  benefits  payable  upon  the  death  of  her  husband. 

The  court  in  charging  the  jury  said: 

"The  right  of  recovery  in  this  case  is  based  entirely  upon  the 
constitution  and  by-laws  of  the  association,  both  sides  are  alike 
bound  by  them,  and  each  alike  are  bound  to  comply  with  the  pro- 
visions therein  contained." 

In  Canfield  v.  Great  Camp,  87  Mich.  626,  49  N.  W.  875,  13  L. 
R.  A.  625,  24  Am.  St.  Rep.  186,  the  court  said: 

"The  suggestion  that  the  constitution  and  laws  of  the  defen- 
ant  order  may  not  be  binding  upon  the  plaintiff  as  the  beneficiary 
of  a  deceased  member  is  without  merit.  Whatever  right  she  may 
have  arises  from,  and  depends  solely  upon,  the  voluntary  act  of 
her  father  in  becoming  and  remaining  a  member  of  the  defendant 
order,  and  she  is  as  much  bound  as  he  was." 

The  following  cases  are  to  the  same  effect:  29  Cyc.  207; 
Emmons  v.  Hope  Lodge,  1  Marv.  187,  40  Atl.  956;  Cotter  v.  Grand 
Lodge,  23  Mont.  82,  57  Pac.  650;  Weigand  v.  Frat.  Ace.  Order,  9,7 
Md.  443,  55  Atl.  530;  Hoag  v.  Supreme  Lodge,  134  Mich.  87,  95 
N.W.  996;  Fillmore  v.  Great  Camp,  109  Mich.  13,  66  N.  W.  675; 
Modern  Woodmen  v.  Taylor,  67  Kan.  368,  71  Pac.  806;  Robinson 
v.  Templar  Lodge,  117  Cal.  370,  49  Pac.  170,  59  Am.  St.  Rep.  193; 
29  Cyc.  207. 
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We  can  see  no  valid  reason  why  the  principle  applicable  to 
members  of  a  voluntary  association,  which  is  so  clearly  settled, 
should  not  apply  to  beneficiaries  as  well.  The  contract  of  mem- 
bership is  made  with  reference  to  the  constitution,  by-laws  and 
regulations  of  the  association,  and  these  must  be  treated  as  part 
of  the  contract.  The  right  of  recovery  is  based  entirely  upon 
them.  The  by-law  relied  upon,  and  set  out  in  the  fifth  plea  of  the 
defendant,  provides,  that  should  any  person  feel  aggrieved  at  the 
action  of  the  council  for  failing  to  pay  benefits,  etc.,  such  person 
may  appeal  This  by-law  is  broad  and  comprehensive  enough  to 
include  both  members  and  beneficiaries,  and  as  it  constitutes  a  part 
of  the  contract  between  the  council  and  the  insured,  and  as  the 
benefit  fund  is  made  payable  to  the  beneficiary  in  accordance 
with,  and  under  the  provisions  of,  the  laws  governing  the  coun- 
cil, we  hold  that  they  include  the  plaintiff  in  this  action,  and  he  is 
bound  thereby. 

The  demurrer  is  overruled. 


Amanda  Butler  vs.  The  Wilmington  City  Railway  Company, 
a  corporation  existing  under  the  laws  of  the  State  of  Delaware. 

1.  Carriers— Injuries  to  Passenger — Nature  of  Action. 

The  gist  of  an  action  against  a  carrier  for  injuries  received  by  a  passenger 
is  negligence. 

2.  Negligence — Nature. 

"Negligence"  is  the  want  of  the  ordinary  care  which  a  reasonably  pru- 
dent man  would  exercise  under  like  circumstances. 

3.  Carriers — Injury  to  Passenger — Burden  of  Proof. 

The  burden  of  proof  is  upon  a  passenger,  seeking  to  recover  against  a 
street  railway  for  personal  injuries,  to  show  by  a  preponde  ranee  of  evidence 
that  defendant's  negligence  caused  the  injuries. 

4.  Carriers — Personal  Injuries — Care  Required— Passenger. 

Where  a  person,  with  a  right  to  transportation  upon  one  of  a  street  rail- 
way's cars,  by  mistake  enters  another,  he  must  be  treated  as  a  passenger  with 
respect  to  his  safety  while  on  it. 
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5.  Carriers — Personal  Injuries — Presumptions  from  Injury. 

No  presumption  of  negligence  either  on  the  part  of  a  carrier  or  passen- 
ger arises  because  of  an  injury  to  the  passenger  when  leaving  the  carrier's 
vehicle. 

6.  Carriers — Personal  Injuries — Contributory  Negligence  in  Gen- 
eral. 

Where  the  negligence  of  one  who  was  injured  by  a  street  car  company 
contributed  to  the  injury,  that  person  cannot  recover. 

7.  Carriers — Personal  Injuries — Care  Required  Taking  up  Passen- 
gers. 

When  letting  passengers  on  and  off,  a  street  car  company  is  bound  to 
stop  its  cars  a  reasonable  time  and  use  all  reasonable  care  to  secure  their 
safety. 

8.  Carriers — Personal  Injuries — Care  Required  in  General. 

A  street  railway,  while  not  an  insurer  of  the  safety  of  its  passengers, 
is  bound  to  exercise  the  highest  degree  of  care  practicable. 

9.  Pleading — Variance. 

A  plaintiff's  proof,  in  an  action  against  a  street  railway  for  personal 
injuries,  must  not  vary  from  the  allegations  in  the  declaration. 

10.  Evidence — Weight  and  Sufficiency — Number  of  Witnesses. 

The  preponderance  of  evidence  depends,  not  necessarily  upon  the  number 
of  witnesses,  but  upon  the  weight  of  the  testimony. 

11.  Evidence — Weight  and  Credibility  of  Witnesses. 

In  determining  the  weight  of  testimony  and  credibility  of  witnesses, 
the  jury  may  consider  their  apparent  fairness,  interest,  or  bias,  and  their 
opportunity  of  knowledge  and  accuracy  of  recollection. 

12.  Damages — Measure  of  Damages — Personal  Injuries. 

Damages,  in  action  for  personal  injuries,  include  pain  and  suffering, 
and  any  disability,  and  necessary  expenditures  caused  by  the  injury. 

(January  24,  1911.) 

Judges  Conrad  and  Woolley  sitting. 

Horace  G.  Easiburn  for  plaintiff. 

Walter  H.  Hayes  and  Andrew  C.  Gray  (of  Ward,  Gray  and 
Neary)  for  defendant. 

Superior  Court,  New  Castle  County,  January  Term,  1911. 

Action  on  the  Case  (No.  67,  May  Term,  1910),  to  recover 
damages  for  personal  injuries  alleged  to  have  been  sustained  by 
the  plaintiff,  while  in  the  act  of  boarding  a  trolley  car  of  the  defend- 
ant company  at  Eighth  and  Market  streets,  in  the  City  of  Wil- 
mington. 

The  case  is  stated  in  the  charge  to  the  jury. 
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Conrad,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — This  is  an  action  brought  by  Amanda 
Butler,  the  plaintiff,  against  The  Wilmington  City  Railway  Com- 
pany, the  defendant,  to  recover  damages  for  personal  injuries, 
alleged  to  have  been  caused  by  the  negligence  of  the  defendant 
company. 

The  plaintiff  contends  that  on  February  16,  1910,  she  boarded 
one  of  the  cars  of  the  defendant  company,  standing  on  the  track 
of  the  company  at  Eighth  Street,  in  the  city  of  Wilmington,  just 
east  of  Market  Street;  that  she  was  ordered  off  of  said  car,  an 
employe  of  the  company  explaining  to  her  that  the  car  was  not 
running  on  the  route  that  she  desired  to  take;  that  while  in  the 
act  of  getting  off  of  said  car  the  car  started,  and  she  was  through 
negligence  and  carelessness  of  the  defendant  violently  thrown  to 
the  ground  and  badly  hurt,  injured,  wounded,  etc. 

The  defendant  company  contends  that  it  was  not  guilty  of  any 
negligence,  that  the  plaintiff  never  was  on  the  car,  but  that,  see- 
ing the  car,  which  defendant  claims  at  the  time  was  moving,  and 
not  stopped,plaintiff  tried  to  board  the  same  and  in  doing  so  slipped 
and  fell,  and  that  the  plaintiff's  falling  was  due  solely  to  her  own 
negligence. 

It  is  admitted  by  the  parties  hereto  that  the  defendant  oper- 
ated the  car  in  question;  that  the  car  of  the  defendant  company 
was  rightfully  in  the  street ;  that  defendant  was  a  carrier  of  passen- 
gers for  hire;  that  the  occurrence  was  in  the  city  of  Wilmington, 
county  of  New  Castle  and  state  of  Delaware,  and  that  transfers 
issued  to  passengers  on  the  West  Fourth  Street  line  of  said  defend- 
ant are  entitled  to  ride  on  the  East  Eighth  Street  line  pursuant  to 
the  conditions  of  said  transfers. 

The  basis  and  gist  of  this  action  is  the  negligence  of  the 
defendant.  Negligence  has  often  been  defined  by  this  court  to 
be  the  want  of  ordinary  care;  that  is,  the  want  of  such  care  as  a 
reasonably  prudent  and  careful  man  would  use  under  similar 
circumstances.  It  is  for  the  jury  to  determine  from  the  evidence 
whether  there  was  any  negligence  that  caused  the  accident,  and, 
if  there  was,  whether  it  was  the  negligence  of  the  defendant. 
To  entitle  the  plaintiff  to  recover  at  all  it  must  have  been  shown 
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to  the  satisfaction  of  the  jtiry ,  by  a  preponderance  of  the  evidence, 
that  the  negligence  which  caused  the  injuries  complained  of,  if 
any  there  was,  was  the  fault  of  the  defendant  company;  and  the 
jury  must  be  further  so  satisfied  that  the  negligence  of  the  defend- 
ant, if  any  there  was,  which  caused  the  plaintiff's  injuries,  was  the 
negHgence  described  in  the  plaintiff's  declaration,  viz.,  the  sudden 
starting  up  of  the  car  while  the  plaintiff  was  in  the  act  of  alighting 
therefrom.  Such  negligence  is  not  to  be  presumed,  but  must  be 
proved,  and  the  burden  of  proof  is  upon  the  plaintiff. 

The  plaintiff  claims  that  she  was  at  the  time  and  place  of  the 
accident  a  passenger  of  the  defendant  company.  This,  however, 
being  denied  by  the  defendant,  it  is  for  you  to  determine  from  the 
evidence  whether  she  was  such  passenger  or  not.  If  you  find  the 
plaintiff  by  mistake  entered  the  wrong  car,  although  she  had  the 
right  to  passage  on  the  right  car,  the  court  says  to  you  that  she 
must  be  treated  as  a  passenger,  with  respect  to  her  safety,  while 
on  the  car. 

A  pure  accident  without  negligence  on  the  part  of  the  defend- 
ant is  not  actionable,  and  if  the  jury  should  believe  that  what 
happened  in  this  case  was  of  such  character,  it  would  come  under 
the  head  of  unavoidable  accident,  and  the  plaintiff  cannot  recover. 

If  the  defendant  was  guilty  of  no  negligence  the  plaintiff  can- 
not recover,  no  matter  what  injuries  the  plaintiff  may  have  received 
or  what  caused  them.  No  presumption  of  negligence,  either  on 
the  part  of  the  plaintiff  or  defendant,  arises  from  the  mere  fact  that 
the  plaintiff  was  injured. 

If  it  shall  appear  to  the  satisfaction  of  the  jury  that  the  plain- 
tiff was  negligent  herself,  and  that  such  negligence  contributed  to 
or  entered  into  the  accident,  and  was  operating  at  that  time,  then 
the  plaintiff  cannot  recover.  In  such  case  the  plaintiff  would  be 
guilty  of  contributory  negligence,  and  where  there  is  contributory 
negligence  the  law  will  not  attempt  to  measure  the  proportion 
of  blame  or  negligence  to  be  attributed  to  either  party. 

Where  there  is  mutual  negligence,  that  is,  where  the  negli- 
gence of  each  party  is  operative  at  the  time  of  the  accident,  no 
action  can  be  sustained. 

A  street  railway  company  in  letting  its  passengers  on  and  off 
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its  cars,  is  bound  to  stop  its  cars,  and  wait  a  reasonable  time  for 
the  passengers  to  get  on  or  off  at  its  usual  stopping  places,  and  a 
failure  to  do  so  would  be  negligence  on  its  part.  It  is  also  its  duty 
to  exercise  all  reasonable  care  to  secure  the  safety  of  the  passen- 
gers. What  would  be  such  reasonable  time  and  care  would  depend, 
of  course,  upon  the  conditions  and  circumstances  of  the  particu- 
lar case.  A  common  carrier,  such  as  a  railway  company,  is  re- 
quired to  exercise  the  highest  degree  of  care  and  diligence  that  is 
reasonably  practicable  in  securing  the  safety  of  its  passengers. 
But  while  the  common  carrier  is  held  to  strict  care  and  prudence 
in  the  safe  transportation  of  its  passengers,  yet  it  must  be  borne 
in  mind  that  it  is  by  no  means  an  insurer  of  their  safety;  but  is 
only  responsible  for  its  own  negligence  in  case  of  injury. 

On  the  other  hand,  there  is  a  duty  resting  upon  the  passenger 
to  act  with  prudence,  and  to  use  the  means  provided  for  his  or  her 
safe  transportation,  with  reasonable  circumspection  and  care,  and 
if  his  negligent  act  contributes  to  bring  about  the  injury  com- 
plained of,  he  cannot  recover.  It  is  the  duty  of  the  passenger  to 
exercise  all  reasonable  care  in  alighting  from  a  car.  The  plaintiff 
in  her  declaration  has  alleged  as  the  negligence  of  the  defendant 
company,  upon  which  she  bases  her  action  and  relies  for  recovery, 
that  the  company  suddenly  started  up  the  car  when  she  was  in 
the  act  of  alighting  therefrom.  In  order  for  her  to  recover,  there- 
fore, she  must  have  satisfied  you  that  her  injuries  were  caused  by 
such  sudden  starting  up  of  the  car  when  she  was  alighting  there- 
from. If  the  car  was  not  suddenly  started  but  was  stopped,  and 
at  rest,  at  that  time,  she  cannot  recover.  This  is  necessarily  so, 
because,  as  we  have  said  there  arises  no  presumption  of  liability 
on  the  part  of  the  defendant  from  the  mere  fact  that  the  plaintiff 
was  injured.  She  cannot  recover  unless  it  has  been  shown  to  your 
satisfaction  by  the  preponderance  of  the  evidence  that  her  injur- 
ies were  caused  by  the  negligence  of  the  defendant  as  alleged. 
The  preponderance  of  the  evidence,  depends  not  necessarily  upon 
the  number  of  witnesses,  but  upon  the  weight  of  the  testimony. 

Where  there  is  a  conflict  of  evidence,  as  there  is  in  this  case, 
it  is  the  duty  of  the  jury  to  reconcile  it  if  they  can;  but  if  they 
cannot  do  so,  it  becomes  their  duty  to  render  their  verdict  in  favor 
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of  that  side  upon  which  the  evidence  reasonably  and  clearly  pre- 
ponderates. In  determining  the  weight  of  the  testimony  and  the 
credibility  of  the  witnesses  you  may  consider  the  apparent  fair- 
ness, interest  or  bias  of  the  witnesses,  their  opportunity  to  see 
and  know  of  the  accident,  their  recollection  of  the  circumstances 
connected  therewith,  and  any  and  all  other  facts  and  circumstances 
that  go  to  test  the  accuracy  of  their  testimony. 

If  you  are  satisfied  from  the  evidence  that  the  plaintiff, 
while  in  the  act  of  alighting  from  the  car,  was  hurled  or  thrown 
to  the  ground  and  injured  by  the  sudden  starting  of  the  car  as 
she  has  alleged  in  her  declaration ;  and  are  also  satisfied  that  the 
plaintiff  herself  was  not  at  the  time  guilty  of  some  negligence  that 
contributed  proximately  to  the  accident,  your  verdict  should  be 
in  favor  of  the  plaintiff,  and  fcr  such  an  amount  as  would  reason- 
ably compensate  her  for  the  injuries  she  sustained,  including  there- 
in her  pain  and  suffering,  for  any  disability  that  has  resulted  from 
her  injuries  and  also  for  any  necessary  expenditure  or  charge  in- 
curred by  the  plaintiff  and  for  which  she  made  herself  liable  on 
account  of  the  injuries  received  in  said  accident. 

If  ycu  are  not  satisfied  that  the  injuries  to  the  plaintiff  were 
caused  by  the  sudden  starting  of  the  car  while  she  was  in  the  act 
of  alighting  therefrom,  as  alleged  by  her;  or  if  you  should  believe 
that  they  were  caused  by  her  own  negligence,  your  verdict  should 
be  in  favor  of  the  defendant. 

Verdict  for  defendant. 


Mary  C.  Keatley  vs.  The  Grand  Fraternity. 

1.    Insurance — Fraternal  Insurance — Application — Questions — Con- 
struction— "  Practice." 

A  question  asked  an  applicant  for  fraternal  insurance,  "What  is  your 
daily  practice  in  regard  to  the  use  of  *  *  *  liquors?  "  calls  for  information 
as  to  whether  the  applicant  has  a  liquor  habit  to  the  extent  of  being  a  daily 
habit,  and  where  he  has  no  such  habit,  an  answer  to  that  effect  is  truthful, 
though  at  times  he  drank  to  excess;  the  word  "practice",  when  used  in 
connection  with  the  word  "daily,"  suggesting  the  idea  of  doing  a  thing  regu- 
larly, and  signifying  a  habit  or  regular  conduct. 
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2.  Insurance— Fratbrnal   Insurance — Application— Questions — Con- 
struction. 

A  question  asked  an  applicant  for  fraternal  insurance,  "What  has  been 
▼our  practice  in  the  past?  immediately  following  the  question,  "What  has 
been  your  daily  practice  regarding  the  use  of  *  *  *  liquors?"  is  sus- 
ceptible of  referring  to  the  daily  practice  in  the  use  of  liquors,  and  is  also 
susceptible  of  calling  for  the  manner  and  extent  of  the  use  of  liquors;  and 
where  the  answer  is  responsive  to  the  question  construed  as  referring  to  the 
daily  practice,  and  is  truthful  when  so  construed,  insurer  cannot  urge  that 
the  answer  is  not  true  when  the  question  is  construed  as  calling  for  the  manner 
and  extent  of  the  use  of  liquors. 

3.  Insurance — Fraternal   Insurance — Questions— Application — Con- 
struction. 

Where  a  question  in  an  application  for  fraternal  insurance,  framed  by 
insurer,  is  ambiguous,  and  thus  permits  an  applicant  to  make  responsive 
answers  in  different  ways,  the  question  must  be  construed  most  strongly 
against  insurer. 

4.  Pleading  —  Replication  —  Duplicity  —  Argumentativeness  —  Con- 
clusions. 

Where,  in  an  action  on  a  certificate  issued  by  a  Pennsylvania  fraternal 
insurance  order,  the  order  averred  that  the  answers  that  the  member  had 
not  consulted  a  physician  since  childhood,  and  that  he  had  not  been  sub- 
jected to  enumerated  diseases,  and  that  his  weight  had  not  recently  increased 
or  diminished,  were  false,  a  replication  justifying  under  Act  Pa.  June  23,  1885 
(P.  L,  134),  providing  that  no  misrepresentation  in  an  application  made  in 
good  faith  shall  effect  a  forfeiture,  unless  the  misrepresentation  relates  to  a 
matter  material  to  the  risk,  and  reciting  that  at  the  time  of  making  the 
application  the  member  had  not  consulted  a  physician  for  any  serious  dis- 
ease, that  he  had  not  had  any  serious  disease  which  affected  his  general  health, 
and  that  there  had  been  no  material  change  in  his  weight,  indicating  an 
impairment  of  health,  was  good  as  against  the  objection  that  it  was  argu- 
mentative and  double  and  contained  conclusions  of  law. 

5.  Insurance — Fraternal  Insurance — Misrepresentations  in  Appli- 
cation. 

Act  Pa.  June  23,  1885  (P.  L.  134),  providing  that  no  misrepresenta- 
tion in  an  application  made  in  good  faith  shall  effect  a  forfeiture,  unless  the 
misrepresentation  relates  to  a  matter  material  to  the  risk,  changes  the  general 
rule  when  the  misrepresentations  relate  to  matters  not  material  to  the  risk; 
but  what  constitutes  misrepresentations,  and  what  are  matters  material  to  the 
risk,  can  be  ascertained  only  from  evidence  given  on  the  trial. 

(January  31,  1911.) 

Judges  Conrad  and  Woolley  sitting. 
John  Biggs  and  Armon  D,  Ckaytor,  Jr.,  for  plaintiff. 
Leonard  E.  Wales  for  defendant. 

Superior  Court,  New  Castle  County,  January  Term,  1911. 
Action   (No.  45,  May  Term,  1910)  by  Mary  C.  Keatley 
against  The  Grand  Fraternity. 
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Demurrers  to  certain  pleas  and  replications.  Demurrers  to 
pleas  sustained,  and  to  replications  overruled. 

(See  report  of  trial,  post  511,  and  writ  of  error  to  Supreme 
Court,  3  Bayce — ). 

The  case  is  stated  in  the  opinion. 

Woollby,  J.,  delivering  the  opinion  of  the  court: 

From  the  pleadings  in  this  case  it  appears  that  the  defendant 
is  a  fraternal  insurance  organization  incorporated  under  the  laws 
of  the  state  of  Pennsylvania,  that  William  J.  Keatley,  the  husband 
of  the  plaintiff,  applied  to  it  for  membership,  and  after  answering 
the  interrogatories  contained  in  his  application  and  passing  the 
required  physical  examination,  was  admitted  as  a  member,  enti- 
tled to  the  death  and  disability  benefits  provided  by  its  rules  and 
by-laws,  for  the  recovery  of  which  the  plaintiff  as  the  beneficiary 
named  in  the  certificate  has  instituted  this  action. 

The  defendant  resists  this  action  upon  the  ground,  among 
others,  that  the  membership  of  the  plaintiff's  husband  was  secured 
by  misstatements  and  fraudulent  misrepresentations  made  by  him 
in  answer  to  certain  questions  contained  in  his  application,  and 
as  a  consequence  the  instrument  sued  upon  is  void. 

By  its  fifth  and  tenth  pleas  the  defendant  claims  in  varying 
language  that  the  plaintiff's  husband  subscribed  to  a  provision  in 
the  application  as  well  as  to  a  by-law  to  the  same  effect,  that  if 
in  his  written  application  there  was  any  misstatement  or  evasion 
or  concealment  of  fact,  the  insured  as  well  as  his  beneficiary  should 
forfeit  all  rights  to  benefits  from  the  fraternity  and  that  the  benefit 
or  membership  certificate  would  be  void.  By  its  pleas  it  is  further 
averred  that  the  plaintiff's  husband  made  certain  misstatements 
and  concealments  of  fact  in  answering  the  questions  as  follows: 

"What  has  been  your  daily  practice  in  regard  to  the  use  of 
wines,  spirits  and  malt  liquors?"  To  this  question,  the  applicant 
answered,  "None." 

"What  has  been  your  practice  in  the  past  ? "  To  this  question 
the  applicant  likewise  answered,  "None." 

The  pleas  conclude  by  averring  that  in  truth  the  applicant 
at  the  time  he  made  the  answers  and  for  a  long  time  theretofore, 
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had  been  "addicted  to  the  use  of  wines,  spirits  and  malt  liquors, 
and  indulged  in  such  practice  at  frequent  and  regular  intervals." 
To  these  pleas  the  plaintiff  filed  general  demurrers. 

In  considering  whether  fraud  may  be  charged  to  the  deceased 
in  making  his  answers,  it  must  be  remembered  that  the  questions 
propounded  to  him  were  framed  by  the  defendant,  and  it  must  be 
determined  whether  they  were  so  framed  as  to  permit  the  deceased 
to  make  his  answers  truthfully,  notwithstanding  the  admission  by 
the  demurrers  that  he  was  addicted  to  the  use  of  liquor  to  the  extent 
stated  in  the  pleas. 

The  first  question  is  "What  has  been  your  daily  practice  in 
regard  to  the  use  of  wines,  spirits  and  malt  liquors?"  The  word 
"practice"  suggests  the  idea  of  doing  a  thing  customarily  or  regu- 
larly. It  somewhat  signifies  a  habit  or  regular  conduct,  the  extent 
or  scope  of  which  is  clearly  defined  in  the  question  by  the  word 
"daily",  thereby  showing  that  the  matter  inquired  about  was 
whether  the  applicant  had  a  liquor  habit  that  was  fixed  to  the 
extent  of  being  a  daily  habit.  The  plain  purport  of  the  question 
was  to  elicit  an  answer  that  would  enter  into  the  consideration 
of  the  risk.  If  he  had  no  such  habit  and  so  averred,  the  answer 
of  the  applicant  would  have  been  truthful  and  free  from  fraud, 
even  if  at  times  he  drank  to  excess. 

Immediately  following  this  question  is  another,  namely, 
' '  What  has  been  your  practice  in  the  past  ? "  In  view  of  the  juxta- 
position of  these  questions  it  would  be  natural  for  any  one  to  infer- 
that  the  word  "practice"  likewise  was  intended  to  refer  to  the 
practice  of  using  intoxicating  liquors,  although  the  sentence  is  so 
framed  as  to  leave  that  wholly  to  inference.  If  this  be  the  purport 
of  the  question,  and,  indeed,  that  is  the  construction  placed  upon 
it  by  the  defendant  itself,  might  it  not  have  been  equally  natural 
for  the  applicant  likewise  to  have  inferred  that  the  practice  referred 
to  in  the  second  question  was  the  "daily  practice"  inquired  about 
in  the  question  just  answered?  If  the  word  "practice"  has  the 
same  meaning  in  each  question,  and  there  is  nothing  to  distinguish 
its  meaning  in  the  second  question  from  its  clear  meaning  in  the 
first,  then  indeed  the  meanings  may  be  interpreted  to  be  the  same, 
and  the  second  question  is  then  susceptible  of  a  truthful  answer 
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that  he  had  no  daily  practice  in  the  past,  although  in  the  past  the 
applicant,  in  some  other  manner,  might  have  abused  the  use  of 
intoxicants. 

The  defendant,  however,  contends  that  the  intent  of  the  sec- 
ond question  was  to  obtain  from  the  applicant  a  statement  of  the 
manner  and  extent  in  which  in  any  way  he  had  used  intoxicating 
liquors  in  the  past.  If  this  contention  be  sound,  then  the  question 
is  susceptible  of  two  constructions,  and  the  defendant  is  in  no  better 
position  than  if  it  were  susceptible  only  of  the  former  construction. 

Having  framed  the  question  with  an  ambiguity  that  permitted 
the  applicant  to  make  responsive  answers  in  different  ways,  then 
the  question  is  to  be  subjected  to  the  same  construction  as  a  cove- 
nant that  is  ambiguous,  with  respect  to  which  our  courts  have  long 
held  that  "if  there  be  any  ambiguity,  then  such  construction  shall 
be  made  as  is  most  strong  against  the  covenantor,  for  he  might 
have  expressed  himself  more  dearly."  Rondel  v.  Canal  Co.,  1 
Hart.  151,  174;  Houston  v.  Spruance,  4  Harr.  117,  125. 

In  the  case  of  National  Bank  v.  Insurance  Co.,  95  U.  5.  673, 
678,  24  L.  Ed.  563,  Mr.  Justice  Harlan  states  the  principle  upon 
which  such  questions  of  construction  should  be  decided.  He  said, 
"Two  constructions  of  the  contract  may  be  suggested.  *  *  * 
But,  without  adopting  either  of  these  constructions,  we  rest  the 
conclusion  already  indicated  upon  the  broad  ground  that  when  a 
policy  of  insurance  contains  contradictory  provisions,  or  has  been 
so  framed  as  to  leave  room  for  construction,  rendering  it  doubtful 
whether  the  parties  intended  the  exact  truth  of  the  applicant's 
statements  to  be  a  condition  precedent  to  any  binding  contract, 
the  court  should  lean  against  that  construction  which  imposes 
upon  the  assured  the  obligations  of  a  warranty.  The  company 
cannot  justly  complain  of  such  a  rule.  Its  attorneys,  officers  or 
agents  prepared  the  policy  for  the  purpose,  we  shall  assume,  both 
of  protecting  the  company  against  fraud,  and  of  securing  the  just 
rights  of  the  assured  under  a  valid  contract  of  insurance.  It  is 
its  language  which  the  court  is  invited  to  interpret,  and  it  is  both 
reasonable  and  just  that  its  own  words  should  be  construed  most 
strongly  against  itself." 

We  are  of  opinion  that  the  question  as  framed  is  susceptible 
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of  two  meanings  and  of  different  answers,  and  as  the  applicant 
made  a  responsive  answer  to  the  question  within  (me  of  its  mean- 
ings, the  defendant  cannot  defend  upon  the  ground  that  the  answer 
was  untrue  within  the  other  meaning.  The  demurrers  to  the  fifth 
and  tenth  pleas  are  therefore  sustained. 

The  defendant  has  filed  special  demurrers  to  six  of  the  plain- 
tiff's replications,  the  replications  are  in  reply  to  as  many  differ- 
ent pleas  and  the  pleas  are  in  answer  to  two  of  the  counts  of  the 
declaration.  In  an  effort  to  bring  order  out  of  this  confusion  of 
pleading,  the  questions  raised  will  be  grouped  and  considered  in 
three  classes: 

(a)  The  question  in  the  first  class  is  raise  d  by  the  answer  given 
by  William  J.  Keatley  to  the  question,  "When  and  for  what  com- 
plaint did  you  last  consult  a  physician?"  The  answer  was,  "Not 
since  childhood.    Mumps." 

(b)  The  question  in  the  second  class  is  raised  by  the  answer 
given  to  the  question,  "  Have  you  ever  been  subject  to,  or  had,  or 
now  have,  any  of  the  following  disorders  or  diseases:    *    *    * 
Piles,  bladder,  gravel  or  kidney  diseases?"     The  answer  was: 
"No." 

(c)  The  question  in  the  third  class  is  raised  by  the  answer 
given  to  the  question,  "Has  your  weight  recently  increased  or 
diminished?    If  so,  why?"     The  answer  was,   "No." 

In  all  six  of  the  replications,  the  plaintiff  recites  and  seeks  to 
justify  under  the  Act  of  June  23,  1885,  Laws  of  Pennsylvania 
(P.  L.  134),  which  provides  that: 

"No  misrepresentation  or  untrue  statement  in  such  applica- 
tion, made  in  good  faith  by  the  applicant,  shall  effect  a  forfeiture 
or  be  a  ground  of  defense  in  any  suit  brought  upon  any  policy  of 
insurance  issued  upon  the  faith  of  such  application,  unless  such 
misrepresentation  or  untrue  statement  relates  to  some  matter 
material  to  the  risk." 

In  addition  to  reciting  the  act  referred  to,  the  replications  in 
class  (a)  further  aver,  "That  at  the  time  of  making  said  applica- 
tion, the  said  William  J.  Keatley  had  not  consulted  a  physician 
for  any  serious  disease,  illness  or  ailment,  or  for  any  disease,  ill- 
ness or  ailment  that  was  other  than  merely  trivial  and  temporary 
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in  its  nature,  and  which  did  not  affect  his  general  health,  or  the 
disclosure  of  which  was  material  to  the  risk  of  insuring  his  life, 
and  the  answers  which  he  made,  were  in  good  faith  and  without 
intention  to  mislead  or  deceive;  without  this,  that"  etc. 

The  replications  in  class  (b)  in  addition  to  reciting  the  act  of 
1885,  further  aver,  "  That  at  the  time  of  making  said  application, 
the  said  William  J.  Keatley  had  not,  nor  had  he  any  serious  dis- 
ease, illness  or  ailment,  or  any  disease,  illness  or  ailment  that  was 
ether  than  trivial  and  temporary  in  its  nature,  and  which  did  not 
affect  his  general  health  or  the  disclosure  of  which  was  material 
to  the  risk  of  insuring  his  life,  and  the  answers  which  he  made, 
were  in  good  faith  and  without  intention  to  mislead  or  deceive, 
without  this,  that"  etc* 

The  replications  in  class  (c)  in  addition  to  reciting  the  act  of 
1885,  further  aver,  "That  at  the  time  of  making  the  said  applica- 
tion, the  said  William  J.  Keatley  had  been  and  was  in  good  health, 
and  his  weight  was  that  which  it  normally  was  at  that  time  of 
the  year,  and  there  was  and  had  been  no  material  or  marked  change 
in  his  weight  and  no  change  in  his  weight  which  indicated  an 
impairment  of  his  health,  and  no  change  in  his  weight  that  was 
material  to  the  risk  of  insuring  his  life,  and  the  answers  which  he 
made,  were  in  good  faith  and  without  intention  to  mislead  and 
deceive,  without  this,  that"  etc. 

With  respect  to  all  of  these  several  replications,  the  defendant 
contends  that  they  are  argumentative  and  double  and  contain 
conclusions  of  law. 

In  support  of  its  contention  the  defendant  chiefly  relies  upon 
the  case  of  Murphy  v.  Insurance  Co.,  205  Pa.  St.  444, 55  Ail.  19,  in 
which  the  court  gave  an  interpretation  to  the  statute  recited  and 
relied  upon  by  the  plaintiff.  This  interpretation  is  that  "the  act 
of  1885  had  no  application  in  cases  where  the  answer  was  false  and 
related  to  some  matter  material  to  the  risk.  Where  it  was  doubt- 
ful whether  the  matter  was  material,  the  question  of  materiality 
must  be  submitted  to  the  jury, "  the  effect  of  which  is  not  to 
change  the  law  of  warranty  with  respect  to  misrepresentations 
that  affect  the  risk  but  to  change  the  general  rule  only  when  the 
misrepresentations  relate  to  matters  not  material  to  the  risk. 

is 
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;ute  misrepresentations  and  what  are  matters  material 
in  be  ascertained  only  from  evidence  given  upon  trial, 
intiff,  by  the  species  of  pleading  known  as  a  special 
i  pleaded  so  as  to  take  her  case  without  the  general 
anty  and  to  bring  it  within  the  rule  of  the  Pennsyl- 
e  and  within  the  law  of  the  decisions  relating  to  non- 
ents  and  immaterial  misstatements.  Resort  to  the 
in  absque  hoc  is  not  novel  in  our  pleading  (Beatty  v. 
te  134,  78  All.  302)  and  we  know  of  no  better  use 
xiuld  be  put  than  in  this  case,  where  the  plaintiff  by 
ons  could  neither  directly  traverse  nor  confess  and 
itter  contained  in  the  pleas,  and  where  nevertheless, 
tied  to  invoke  this  statute,  and  bring  her  case  within 
s  exception. 

■epilations  demurred  to,  we  found  no  duplicity,  and 
imentativeness  ,or  qualification  than  is  allowed  by  the 
ting  in  the  inducement  to  an  absque  hoc.    Stephen,  PI. 

miners  to  the  second,  fourth,  sixth,  ninth,  eleventh 
th  replications  are  overruled. 


Klair  and  Irving  J.  Hollingsworth,  trading  as 
&  Hollingsworth,  vs.  Philadelphia,  Baltimore 
shington  Railroad  Company,  a  corporation  of  the 

Delaware. 

— Documentary    Eviidencr — Subpoena     Duces    Tecum — 

OPER. 

were  not  entitled  to  production  of  defendant  corporation's 
poena  duces  tecum  against  the  corporation's  employe. 
and  Agent — Power  of  Attorney — Duration  of  Authority. 
dwct  of  attorney,  dated  March  21,  1904,  to  make  live  stock 
racts,  remained  with  the  carrier  when  contracts  were  made 
d  November,  1906,  by  the  donees,  prima  facte  shows  that  it 
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3.  Carriers — Live  Stock — Shipment  Contracts— Consignor's  Author- 
ity. 

A  live  stock  consignor  is  presumptively  authorized  to  bind  the  con- 
signee by  the  shipment  contract. 

4.  Carriers — Live  Stock — Liability  of  Carrier. 

A  carrier  of  live  stock  is  not  liable  for  injury  resulting  from  inherent 
vice  or  natural  propensity  of  the  animals,  if  he  used  that  care  which  their 
nature  requires. 

5.  Carriers — Live  Stock — Limitation  of  Liability— Validity. 

A  live  stock  shipment  contract,  limiting  the  carrier's  liability  to  a  fixed 
amount  in  consideration  of  a  low  freight  rate,  is  not  invalid  as  an  attempt 
to  limit  the  carrier's  common-law  liability,  against  public  policy. 

6.  Carriers — Live  Stock — Claims  for  Injury — Validity  of  Require- 
ment. 

A  shipment  contract,  requiring  written  claim  for  injury  to  live  stock  to 
be  given  within  five  days  of  unloading,  is  reasonable  and  valid. 

7.  Carriers — Live  Stock— Shipment  Contracts — Validity. 

A  provision  in  a  live  stock  shipment  contract  that  the  carrier  should 
not  be  liable  for  injury  caused  by  overloading,  crowding,  kicking,  goring, 
suffocating,  frightening,  fire,  heat,  cold,  delay,  etc,  if  intended  to  release  the 
carrier's  liability  for  its  own  negligence,  is  void. 

8.  Debt,  Action  of — Assumpsit,  Action  of — Action  on  the  Case — 
General  Issue — Evidence  Admissible  Under. 

In  actions  of  debt  on  simple  contract  of  assumpsit,  and  of  trespass  on 
the  case,  the  general  issue  puts  the  whole  declaration  in  issue,  and  permits 
almost  anything  to  be  given  in  evidence  which  shows  that  plaintiff  never  had 
cause  of  action. 

9.  Payment — Release — Pleading — Accord  and  Satisfaction — Limita- 
tion of  Actions — Defenses — Necessity  for  Pleading  Specially. 

Matters  in  discharge  of  an  obligation  at  one  time  complete  and  enforce- 
able, such  as  payment,  release,  set-off,  accord  and  satisfaction,  limitations 
and  matters  arising  since  the  suit  was  brought,  must  be  specially  pleaded. 

10.  Carrier's — Live  Stock — Action  for  Injuries — General  Issue — Evi- 
dence Admissible  Under. 

Under  the  general  issue,  a  carrier  of  live  stock,  sued  for  injury  thereto, 
could  show  contracts  limiting  or  avoiding  liability. 

11.  Evidence — Admissions — Predicate — Necessity. 

One's  admission  is  admissible  against  him,  without  laying  legal  grounds 
for  contradicting  him. 

12.  Evidence — Declarations  by  Agent — Admissibility. 

Generally  an  agent's  declaration  is  admissible  against  his  principal  only 
when  made  in  performing  an  act  within  the  scope  of  his  authority. 

13.  Evidence — Declarations  by  Agent — Admissibility. 
Declarations  by  an  agent,  authorized  to  buy  and  sell  live  stock,  made 

several  days  after  a  sale  of  particular  stock,  was  inadmissible  against  his 
principal;  but  a  declaration  made  about  one-half  hour  after  the  sale,  while 
settlement  was  being  made  by  the  various  purchasers,  was  admissible. 

14.  Carriers — Live  Stock — Limitation  of  Liability. 

A  carrier  of  live  stock  in  consideration  of  a  reduced  freight  rate,  can 
limit  its  liability  to  a  fair  valuation,  agreed  upon  at  the  time  of  shipment. 

15.  Carriers — Live  Stock — Shipping  Contract — Validity. 

A  reasonable  stipulation,  requiring  proof  of  loss  of  damage  to  a  live 
stock  shipment  to  be  given  the  carrier  within  a  certain  time  and  in  a  certain 
way,  is  valid. 
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16.  Action — Nature  and  Form — Contract  or  Tort. 

Existence  of  a  live  stock  shipment  contract  does  not  preclude  an  action 
in  tort  by  the  consignee  for  injury  to  the  shipment. 

17.  Carriers — Livb  Stock — Liability  for  Negligence. 

a  A  contract  exempting  a  carrier's  liability  for  its  own  negligence  or  that 
of  its  employes  is  void,  as  against  public  policy. 

18.  Carriers — Live  Stock — Action  for  Injuries— Variance. 

That  plaintiff  sued  a  carrier  for  injury  to  live  stock,  and  that  proof 
under  the  carrier's  claim  of  limitation  of  liability  to  a  fixed  amount  and  a 
requirement  for  notice  of  a  claim  for  damages  showed  existence  of  the  contract 
for  the  shipment,  does  not  show  variance. 

19.  Pleading — Variance. 

A  defendant  cannot  avil  himself  of  his  own  evidence  upon  which  to  base 
a  claim  of  variance. 

20.  Carriers — Liability — Scope. 

A  common  carrier  must  use  strictest  care  and  deliver  safely  at  the  desti- 
nation; he  being  regarded  as  an  insurer,  excusable  from  liability  only  for  an 
act  of  God  or  public  enemies. 

21.  Negligence— "Act  of  God." 

An  "act  of  God"  is  such  accident  as  cannot  be  prevented  by  human  care, 
skill,  or  foresight,  and  results  from  natural  causes  such  as  lightning,  floods,  etc 

22.  Carriers — Live    Stock — Notice   of   Claim — Failure   to   Give — 
Burden  of  Proof. 

The  burden  is  on  a  carrier  of  live  stock  to  show  failure  to  give  notice  of 
a  claim  for  loss  or  damage  as  required  by  the  shipment  contract. 

23.  Carriers — Live  Stock — Notice  of  Claim — Waiver — Jury  Ques- 
tion. 

Whether  a  live  stock  carrier  waived  notice  of  claim  of  damage  held, 
under  the  evidence,  a  jury  question. 

24.  Carriers — Live  Stock — Notice  of  Claim — Waiver. 

A  carrier's  waiver  of  a  notice  of  claim  for  loss  or  damage  can  be  proved 
by  or  inferred  from  its  acts  and  conduct,  or  those  of  its  duly  authorized  agents. 

25.  Carriers — Live  Stock — Notice  of  Claim. 

The  object  of  a  provision  in  a  live  stock  shipment  contract  requiring 
notice  of  claim  for  loss  or  damage  within  a  certain  time  after  arrival  of  the 
shipment  is  to  enable  the  carrier,  while  the  occurrence  is  recent,  to  better 
inform  himself  as  to  the  facts  concerning  the  loss  or  injury. 

26.  Carriers— Live  Stock — Nones  of  Claim — Waiver. 

In  determining  whether  a  live  stock  carrier  waived  notice  of  claim  for 
damage  as  required  by  the  shipment  contract,  the  jury  can  consider  com- 
plaints by  the  consignee's  agent  to  the  carrier's  local  might  agents,  and  what 
was  said  and  done  between  such  persons  when  the  cattle  were  delivered,  as 
well  as  subsequent  letters  written  by  the  consignee  to  the  carrier's  officers, 
and  any  reply  thereto. 

27.  Carriers— Live  Stock — Injury — Negligence — Burden  of  Proof. 
One  suing  for  negligent  injury  to  a  Uve  stock  shipment  has  the  burden 

of  showing  negligence. 

28.  Negligence — Nature  and  Elements. 

Negligence  is  the  want  of  reasonable  care,  or  a  failure  to  use  such  care 
as  an  ordinarily  careful  man  would  use  in  like  circumstances. 

29.  Carriers — Live  Stock — Negligence  of  Connecting  Carriers — 
Liability. 

A  live  stock  carrier  was  not  liable  for  injury  or  damage  caused  by  negli- 
gence of  a  connecting  carrier. 
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30.  Gauobks— Live  Stock — Negligence — Connecting  Carrier— Bur- 
den of  Proof. 

The  last  carrier  of  a  Hre  stock  shipment  has  the  burden  of  showing 
that  negligence  shown  did  not  occur  on  its  line. 

31.  Evidence — Weight — Conflicting  Testimony. 

The  jury  must  reconcile  conflicting  testimony,  if  possible,  and,  if  they 
cannot,  they  should  give  credit  to  the  most  reliable  under  all  the  circumstances 
disclosed  by  the  evidence. 

32.  Carriers — Live  Stock — Injury — Liability. 

If  a  carrier  or  its  employes  were  negligent  in  loading,  overloading,  hand- 
ling, feeding,  or  watering  live  stock,  and  waived  notice  of  a  claim  for  damages 
therefor,  required  by  the  shipment  contract,  the  consignee  can  recover  for 
injury  to  the  stock  from  such  negligence. 

33.  Carriers — Live  Stock — Injury — Measure  of  Damage. 

The  measure  of  damage  for  negligent  injury  to  live  stock  in  transit  is 
the  difference  between  their  value  as  damaged  and  what  it  would  have  been 
if  delivered  in  good  order,  with  interest  from  the  date  of  delivery  of  the 
stock  by  the  carrier,  subject  to  valuation  agreed  upon  in  the  shipment  contract. 

34.  Trial — Deliberations  of  Jury — Matters  to  be  Considered. 

A  jury's  conclusion  must  be  guided  wholly  by  the  evidence  produced 
and  the  law  as  stated  by  the  court. 

{December  12, 1910.) 

Judges  Boyce  and  Hastings  sitting. 
Lilburne  Chandler  and  /.  Frank  Ball  for  plaintiffs. 
Andrew  C.  Gray  and  John  F.  Neary  (of  Ward,  Gray  and 
Neary)  for  defendant 

Superior  Court,  New  Castle  County,  November  Term,  1910. 

Action  on  the  case  to  recover  damages  alleged  to  have  been 
sustained  by  the  plaintiffs  to  certain  shipments  of  cattle  from 
Chicago,  while  being  transported  over  the  defendant's  line  of 
railroad  to  Price's,  MiJlington,  Barclay,  and  Centreville,  in  the 
State  of  Maryland.  The  damage  complained  of  was  alleged  to 
have  been  caused  by  improperly  caring  for  and  handling  said  cat- 
tle while  in  transit  to  said  destinations.  The  facts  are  sufficiently 
stated  in  the  charge  to  the  jury. 

At  the  trial,  the  plaintiffs  having  summoned  an  employee  of 
the  defendant  company  duces  tecum,  upon  the  appearance  of  said 
employee  in  court  as  a  witness,  and  before  he  was  called  to  testify, 
counsel  for  plaintiff  requested  the  witness  to  deliver  to  him  the 
papers  which  he  had  been  instructed  to  bring  under  the  duces 
tscum,  which  request  was  complied  with  by  the  witness.  The  fact 
that  the  papers  had  been  delivered  coming  to  the  knowledge  of 
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counsel  for  defendant,  he  brought  the  matter  to  the  attention  of 
the  court  and  insisted  that  counsel  for  plaintiffs  was  not  entitled 
to  the  papers  in  question  to  the  exclusion  of  counsel  for  the  defend- 
ant, and  contended  that  the  papers  should  remain  in  possession  of 
the  witness  until  he  should  be  called  to  the  stand. 

Hastings,  J.: — Upon  reference  to  Woolley  on  Delaware  Prac- 
tice, at  section  573,  under  the  head  of  "Subpoena  Duces  Tecum  "we 
find  this:  "A  subpoena  duces  tecum  is  a  writ  or  process  of  the  same 
kind  as  the  subpoena  ad  testificandum,  issued  for  the  same  pur- 
pose and  an  additional  purpose  of  requiring  the  witness  to  bring 
with  him  and  produce  to  the  Court  books,  papers  or  things,  in 
his  hands,  tending  to  elucidate  the  matter  in  issue.  This  is  the 
only  method  in  most  cases  of  obtaining  the  production  of  a  docu- 
ment in  the  hands  of  a  person  not  a  party  to  the  action,  and  it  is 
applicable  only  to  those  who  are  not  parties  to  the  action.  The 
production  of  documents  in  the  possession  of  the  adverse  party 
cannot  be  compelled  under  a  subpoena  duces  tecum.  The  right 
of  one  party  to  compel  a  production  of  documents  held  by  the 
other  party  is  a  right,  not  of  course,  but  subject  to  be  contested, 
depending  upon  considerations  to  be  inquired  of,  and  decided 
by  the  Court  before  an  order  for  production  will  be  made." 

We  would  also  call  your  attention  to  sections  334  and  339, 
which  embody  a  very  similar  discussion  of  these  matters  in  this 
state.  Under  that  authority  you  cannot  get  these  papers  by  that 
method. 

Mr..  Neary: — My  application  is  to  have  these  papers  returned 
to  the  witness. 

Hastings,  J. : — We  think,  Judge  Ball,  that  that  ought  to  be 
done. 

When  the  plaintiffs  had  closed,  defendants  offered  in  evi- 
dence certain  contracts  made  with  the  consignors  covering  said 
shipments,  said  contracts  being  signed  by  a  person  authorized  by 
the  consignors  to  make  the  same  under  a  power  of  attorney. 

Said  power  of  attorney  was  also  offered  in  evidence  in  connec- 
tion with  the  said  contracts.    All  these  papers  were  objected  to, 
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by  counsel  for  plaintiffs.  After  hearing  an  extended  argument, 
the  court  delivered  the  following  opinion  which  states  the  facts 
and    contentions    of    the    respective    counsel: 

Hastings,  J.,  delivering  the  opinion  of  the  court: 

Counsel  for  the  defendant  have  offered  in  evidence  certain 
papers  which  have  been  marked  "Defendant's  Exhibits,  1,  2,  3, 
4,  and  5,"  and  objection  has  been  made  to  their  admission. 

Exhibit  1  is  as  follows: 
"To  the  Pennsylvania  Company  and  the  Pittsburg,  Cincinnati, 

Chicago  &  St.  Louis  Railway  Company. 

"We,  the  undersigned,  hereby  authorize  and  empower  E.  A. 
Rogers,  W.  C.  Coughlin,  C.  M.  Leslie,  F.  J.  Hayden,  for  us  and 
in  our  name  to  make  and  execute  any  and  all  live  stock  contracts 
of  any  character  whatsoever  covering  any  shipment  of  live  stock 
by  us,  as  fully  and  amply,  and  with  the  same  effect  as  if  the  said 
contracts  had  been  made  by  us  personally,  hereby  ratifying  and 
confirming  all  that  our  said  agent  shall  lawfully  do  in  the  prem- 
ises by  virtue  hereof. 

"Witness  our  hands  and  seals  this  21st  day  of  March,  1904. 

"[Signed]  Huffman  &  Stuart, 

"J.  E.  Stuart." 


Exhibits  2,  3,  4,  and  5,  purport  to  be  contracts  entered  into 
by  the  said  Huffman  &  Stuart  for  shipments  of  live  stock,  from 
the  Union  Stockyards,  Illinois,  to  Price's,  Millington,  Barclay, 
and  Centreville,  in  the  State  of  Maryland.  These  papers  are  iden- 
tical except  as  to  dates,  place  of  destination  and  the  name  of  the 
shipper's  agent,  which  in  two  of  tbem  is  C.  M.  Leslie,  and  in  the 
other  two  is  F.  J.  Hayden.  In  order  that  this  opinion  may  be  the 
more  intelligible,  we  quote  one  of  said  contracts,  which  is  as  fol- 
lows: 

1 '  Pennsylvania  Company, 
Uniform  Live  Stock  Contract. 
w  B  No .  Union  Stock  Yards,  111.,  Station, 

'«*   1  Oct.  IS,  1906. 

"This  Agreement,  made  this  Oct.  IS,  1906,  day  of  Oct.  IS, 
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1906,  by  and  between  the  Pennsylvania  Company,  hereinafter 
called  the  carrier,  and  Huffman  &  Stuart,  hereinafter  called  the 
shipper: 

"Witnesseth:  That  the  said  shipper  has  delivered  to  the 
said  carrier  live  stock  of  the  kind  and  number,  and  consigned 
and  destined  by  said  shipper,  as  follows: 


Consignee,  Desti- 
nation, etc. 


Klair&  H. 


Number  and  Description 
of  Stock. 


53  Cattle 


Weight,  Subject 
to  Correction. 


22400 


Millington,  Md. 

Charges  Advanced,  $1.00. 

Car  Nos.  and  Initials,  Streets  571. 


for  transportation,  from  Union  Stockyards,  IU.t  to  destination, 
if  on  said  carrier's  line  of  railway,  otherwise  to  the  place  where 
said  live  stock  is  to  be  received  by  the  connecting  carriers  for 
transportation  to  or  toward  destination,  and  that  the  same  has 
been  received  by  said  carrier  for  itself  and  on  behalf  of  connecting 
carriers,  for  transportation,  subject  to  the  official  tariffs,  classi- 
fications and  rules  of  the  said  company,  and  upon  the  following 
terms  and  conditions,  which  are  admitted  and  accepted  by  the 
said  shipper  as  just  and  reasonable,  viz. : 

"That  said  shipper,  or  the  consignee,  is  to  pay  freight  thereon 
to  the  said  carrier  at  the  rate  of  tariff  per  cwt.,  which  is  the  lower 
published  tariff  rate  based  upon  the  express  condition  that  the 
carrier  assumes  liability  on  the  said  live  stock  to  the  extent  only 
of  the  following  agreed  valuation,  upon  which  valuation  is  based 
the  rate  charged  for  the  transportation  of  the  said  animals,  and 
beyond  which  valuation  neither  the  said  carrier,  ncr  any  connect- 
ing carrier  shall  be  liable  in  any  event,  whether  the  loss  or  damage 
occur  through  the  negligence  of  the  said  carrier  or  connecting 
carriers  or  their  employes,  or  otherwise: 
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If  horses  or  mules — not  exceeding  one  hundred  dollars  each. 
If  cattle  or  cows — not  exceeding  seventy-five  dollars  each. 
If  fat  hogs  or  fat  calves — not  exceeding  fifteen  dollars  each. 
If  sheep,  lambs,  stock  hogs,  stock  calves,  or  other  small  animals — 

not  exceeding  five  dollars  each, 
and  in  no  event  shall  the  carrier's  liability  exceed  twelve  hundred 
dollars  upon  any  car  load. 

"That  said  shipper  is  to  pay  all  back  charges,  and  freight 
paid  by  said  carrier  or  connecting  carrier  upon  or  for  the  trans- 
portation of  said  live  stock. 

"That  the  said  shipper  is  at  his  own  sole  risk  and  expense 
to  load  and  take  care  of,  and  to  feed  and  water  said  stock  whilst 
being  transported,  whether  delayed  in  transit  or  otherwise,  and 
to  unload  the  same;  and  neither  said  carrier  nor  any  connecting 
carrier  is  to  be  under  any  liability  or  duty  with  reference  thereto, 
except  in  the  actual  transportation  of  the  same. 

"That  the  said  shipper  is  to  inspect  the  body  of  the  car  or 
cars  in  which  said  stock  is  to  be  transported,  and  satisfy  himself 
that  they  are  sufficient  and  safe,  and  in  proper  order  and  condi- 
tion, and  said  carrier  or  any  connecting  carrier  shall  not  be  Fa- 
ble on  account  of  any  loss  of  or  injury  to  said  stock  happening 
by  reason  of  any  alleged  insufficiency  in  or  defective  condition 
of  the  body  of  said  car  or  cars. 

"That  said  shipper  shall  see  that  all  doors  and  openings  in 
said  car  or  cars  are  at  all  times  so  dosed  and  fastened  as  to  pre- 
vent the  escape  therefrom  of  any  of  the  said  stock,  and  said  car- 

# 

rier  or  any  connecting  carrier  shall  not  be  liable  on  account  of  the 
escape  of  any  of  the  said  stock  from  said  car  or  cars. 

"The  said  carrier  or  any  connecting  carrier  shall  not  be  lia- 
ble for  or  on  account  of  any  injury  sustained  by  said  live  stock 
occasioned  by  any  or  either  of  the  following  causes,  to  wit:  Over- 
loading, crowding  one  upon  another,  kicking  or  goring,  suffocat- 
ing, fright,  burning  of  hay  or  straw  or  other  material  used  for  feed- 
ing or  bedding,  or  by  fire  from  any  cause  whatever,  or  by  heat, 
cold  or  by  changes  in  weather,  or  for  delay  caused  by  stress  of 
weather,  by  obstruction  of  track,  by  riots,  strikes  or  stoppage  of 
labor,  or  for  causes  beyond  their  control. 
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11  That  in  the  event  of  any  unusual  delay  or  detention  of  said 
live  stock,  caused  by  the  negligence  of  the  said  carrier,  or  its  em- 
ployees, or  its  connecting  carriers  or  their  employees,  or  otherwise, 
the  said  shipper  agrees  to  accept  as  full  compensation  for  all  loss 
or  damage  sustained  thereby,  the  amount  actually  expended  by 
said  shipper,  in  the  purchase  of  food  and  water  for  the  said  stock 
while  so  detained.  That  no  claim  for  damages  which  may  accrue 
to  the  said  shipper  under  this  contract  shall  be  allowed  or  paid 
by  the  said  carrier,  or  sued  for  in  any  court  by  the  said  shipper, 
unless  a  claim  for  such  loss  or  damage  shall  be  made  m  writing, 
verified  by  the  affidavit  of  the  said  shipper  or  his  agent,  and  deliv- 
ered to  the  local  freight  agent  of  said  carrier  at  his  office  in  M ill- 
ington,  Md.,  within  five  days  from  the  time  said  stock  is  removed 
from  said  car  or  cars;  and  that  if  any  loss  or  damage  occurs  upon 
the  line  of  a  connecting  carrier,  then  such  carrier  shall  not  be  liable 
unless  a  claim  shall  be  made  in  like  manner,  and  delivered  in  like 
time,  to  some  proper  officer  or  agent  of  the  carrier  on  whose  line 
the  loss  or  injury  occurs. 

"That  whenever  the  person  or  persons  accompanying  said 
stock  under  this  contract,  to  take  care  of  the  same,  shall  leave  the 
caboose  and  pass  over  or  along  the  cars  or  track  of  said  carrier, 
or  of  connecting  carriers,  they  shall  do  so  at  their  own  sole  risk 
of  personal  injury,  from  whatever  cause,  and  neither  the  said  car- 
rier, nor  its  connecting  carriers,  shall  be  required  to  stop  or  start 
their  trains  or  caboose  cars  at  or  from  the  depots  or  platforms,  or 
to  furnish  lights  for  the  accommodation  or  safety  of  the  persons 
accompanying  said  stock  to  take  care  of  the  same  under  this 
contract. 

' '  And  it  is  further  agreed  by  said  shipper,  that  in  consideration 
of  the  premises  and  of  the  carriage  of  a  person  or  persons  in  charge 
of  said  stock  upon  a  freight  train  of  said  carrier  or  its  connecting 
carriers  without  charge,  other  than  the  sum  paid  or  to  be  pa«d  for 
the  transportation  of  the  live  stock,  in  his  or  their  charge,  that  the 
said  shipper  shall  and  will  indemnify  and  save  harmless  said 
carrier,  and  every  connecting  carrier,  from  all  claims,  liabilities 
and  demands  of  every  kind,  nature  and  description,  by  reason  of 
personal  injury  sustained  by  said  person  or  persons  so  in  charge 
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of  said  stock,  whether  the  same  be  caused  by  the  negligence  of  said 
carrier  or  any  connecting  carrier,  or  any  of  its  or  their  employees,or 
otherwise. 

"And  they  do  herby  acknowledge  that  they  had  the  option 
of  shipping  the  above  described  live  stock  at  a  higher  rate  of  freight 
according  to  the  official  tariffs,  classifications  and  rules  of  the  said 
carrier  and  connecting  carriers,  and  thereby  receiving  the  security 
of  the  liability  of  the  said  carrier  and  connecting  railway  and  trans- 
portation companies,  as  common  carriers  of  the  said  live  stock, 
upon  their  respective  roads  and  lines,  but  have  voluntarily 
decided  to  ship  the  same  under  this  contract  at  the  reduced  rate 
of  freight  above  first  mentioned. 

"Pennsylvania  Company, 

"By  E.  A.  Oliver,  Agent. 
"Witness  my  hand. 

"Huffman  &  Stuart,  Shipper, 
"By  P.  J.  Hayden,  Shipper's  Agent. 
"J.  McNally,  Witness." 

The  counsel  for  the  plaintiffs  object  to  the  admission  of  these 
papers  upon  the  following  grounds: 

(1)  That  the  paper  purporting  to  be  a  power  of  attorney 
authorizing  the  execution  of  these  contracts  is  dated  March  21, 
1904,  while  the  contracts  were  not  executed  until  October  and 
November,  1906. 

(2)  That  the  shippers  had  no  authority  from  the  plaintiffs 
to  execute  the  contracts  and  therefore  the  same  cannot  be  binding 
on  the  plaintiffs  without  notice. 

(3)  That  the  contracts  undertake  to  exempt  the  defendant 
from  its  common-law  liability  for  negligence,  and  further  to  limit 
its  common-law  liability  for  damages  to  the  plaintiff  as  a  result 
of  its  negligence. 

(4)  That  the  contracts  cannot  be  admitted  in  evidence  under 
the  general  issue. 

We  will  take  up  these  objections  in  the  order  stated. 
First.    An  examination  of  these  papers  shows,  and  it  is  in 
testimony  in  tlrs  case,  that  these  contracts  were  executed  by  two 
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of  the  persons  named  in  this  power  of  attorney.  It  is  also  in  evi- 
dence that  the  said  power  of  attorney  came  to  the  defendant  in 
the  course  of  its  business  and  is  still  in  its  possession.  Prom 
these  facts  we  think  the  authority  to  execute  the  contracts  was 
at  least  prima  facie  in  force  and  that  such  execution  was  author- 
ized thereby. 

Second.  On  the  question  whether  the  consignors  could  enter 
into  special  contracts  with  the  carrier  which  shall  be  binding  on 
the  consignee,  Judge  Cooley,  in  the  case  of  McMillan  v.  M.  S.  & 
N.  I.  R.  Co.,  16  Mick.,  at  p.  118,  93  Am.  Dec.  208,  said:  "His 
authority  I  think  is  to  be  presumed;  and  the  carrier  is  under  no 
obligation  to  inquire  into  it." 

Hutchinson  on  Carriers,  at  section  1307,  says  that,  "In  other 
words,  the  owner  of  the  goods  who,  by  presumption  of  law,  makes 
the  contract  with  the  carrier.' ' 

We  have  no  doubt  that  this  states  the  law  correctly  and 
it  is  not  necessary  for  us  to  further  discuss  it. 

Third.  This  objection  is  the  one  upon  which  the  greater 
portion  of  the  argument  has  been  based  and  it  is  of  great  impor- 
tance. 

We  will  first  consider  what  we  deem  to  be  the  questions  of 
law  involved  in  this  objection,  and  secondly,  what  effect  this  law 
has  upon  the  admissibility  of  these  papers. 

The  responsibility  placed  upon  the  common  carrier  in  trans- 
porting property  delivered  to  it  is  qualified,  when  such  property  is 
live  stock,  to  the  extent  that  the  common  carrier  is  not  responsible 
where  injury  occurs  from  the  inherent  vices  or  natural  propensi- 
ties of  the  animals  themselves,  assuming  that  the  common  carrier 
has  exercised  that  degree  of  care  which  the  nature  of  the  property 
requires. 

Can,  however,  the  common  carrier  relieve  itself  from  all  lia- 
bility for  injury  to  the  live  stock,  including  its  own  negligence 
or  that  of  its  servants,  by  a  special  contract  with  the  shipper  or 
owner?  Or  can  it  limit  its  common-law  liability  by  a  special  con- 
tract for  the  consequences  of  its  own  negligence? 

In  the  leading  case  of  Railway  Co.  v.  Lockwood,  17  Wall. 
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357,  21  L.  Ed.  627,  the  court  reached  the  conclusion  as . 
in  its  opinion : 

"First.  That  a  common  carrier  cannot  lawfully 
for  exemption  from  responsibility  when  such  exemption 
and  reasonable  in  the  eye  of  the  law. 

"Secondly.  That  it  is  not  just  and  reasonable  in 
the  law  for  a  common  carrier  to  stipulate  for  exem; 
responsibil'ty  for  the  negligence  of  himself  or  his  serva 

"Thirdly.  That  these  rules  apply  both  to  carriei 
and  carriers  of  passengers  for  hire,  and  with  special  f< 
latter." 

In  the  case  of  Liverpool,  etc..  Steamship  Co.  v.  f 
Co.,  129  U.  5.  397, 9  Sup.  Ct.  469, 32  L.  Ed.  788,  in  whi 
in  the  Lockwood  case  was  applied,  it  was  said :  "  Specia 
between  the  carrier  and  the  customer,  the  terms  of  whi 
and  reasonable  and  not  contrary  to  public  policy  a 
but  the  law  does  notallow  a  public  carrier  to  abandon 
his  obligations  to  the  public,  and  to  stipulate  for  < 
which  are  unreasonable  and  improper,  amounting  to  . 
tkm  of  the  essential  duties  of  his  employment.  It  bei 
the  policy  cf  the  law  to  allow  stipulations  which  will 
railroad  from  the  exercise  of  care  and  diligence,  or  whi 
words  will  excuse  it  from  negligence  in  the  perform) 
duty  the  company  remains  liable  for  such  negligence." 

In  the  case  of  Hart  v.  Pa.  R.  R.  Co.,  112  U.  S.  3 
Ct.  151,  28  L.  Ed.  717,  the  Court  said:  "  It  is  the  law  of 
that  a  common  carrier  may  by  special  contract,  limit  hi 
law  liability;  but  that  he  cannot  stipulate  for  exemptio 
consequences  of  bis  own  negligence  or  that  of  his  serv 

The  Lockwood  case  was  quoted  with  approval  by 

The  decisions  of  the  United  States  Supreme  Cou 
form  upon  this  question,  and  so  far  as  we  can  ascertai 
doctrine  is  held  in  nearly  all  the  state  courts,  and  sho1 
pUed  by  us  in  the  case  now  on  trial. 

The  same  reasoning  applies  when  the  carrier  urn 
Umit  its  common-law  liability  for  the  consequences 
negligence  or  that  of  its  servants.     Confusion  somet 
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with  respect  to  this  principle  however,  because  of  another  rule  of 
law  which  is  equally  well  settled. 

Common  carriers  sometimes  enter  into  a  contract  with  the 
shipper  that  the  property  shall  be  carried  for  a  certain  amount  of 
freight  based  upon  an  agreed  valuation  of  the  goods,  or  that  it 
will  be  liable  only  to  the  extent  of  a  certain  sum. 

The  law  in  relation  to  such  contracts  is  well  stated  by  Hutchin- 
son on  Carriers  at  sections  425  and  426,  as  follows: 

"Conditions  are  frequently  to  be  found  in  carrier's  receipts 
to  the  effect  that  in  case  of  loss  the  carrier  will  be  liable  only  to 
the  extent  of  a  certain  sum.  If  the  sum  thus  named  is  fixed  without 
any  regard  to  the  real  value  of  the  goods,  the  limitation  will  be 
considered  as  an  attempt  by  the  carrier  to  secure  a  partial  exemp- 
tion from  liability,  and,  in  so  far  as  its  validity  is  concerned,  it 
will  stand  on  the  same  footing  as  any  other  condition  intended  to 
secure  immunity  from  the  consequences  of  negligence.  By 
the  great  weight  of  authority,  as  we  shall  see,  the  carrier  is  not 
permitted  to  relieve  himself  by  contract  from  liability  for  losses 
occasioned  by  his  negligence.  If,  therefore,  a  loss  occurs  which  is 
attributable  to  the  carrier's  negligence,  a  condition  by  which  it  is 
attempted  to  fix  the  amount  recoverable  at  a  certain  sum,  irre- 
spective of  the  real  value  of  the  goods,  cannot  avail  the  carrier, 
and  the  owner  may  recover  to  the  full  extent  of  his  actual  loss. 
But  if  the  loss  or  injury  result  from  causes  for  which  the  carrier  is 
in  no  manner  responsible,  a  contract  founded  upon  an  adequate 
consideration  limiting  the  amount  recoverable  to  a  designated 
sum  will  be  valid  and  conclusive  between  the  parties,  and  the  owner 
will  be  limited  in  his  recovery  to  the  sum  named.     *    *    * 

"The  rule  is  well  settled  that  the  carrier,  in  order  that  he 
may  exercise  a  degree  of  care  and  attention  commensurate  with 
the  risk  assumed,  is  entitled  to  be  informed  of  the  value  of  the 
goods  intrusted  to  him  for  transportation.  For  the  purpose,  there- 
fore, of  securing  such  information  and  of  establishing  a  basis 
upon  which  to  compute  his  charges,  the  carrier  may,  by  a  contract 
fairly  and  honestly  entered  into  with  the  owner  of  the  goods, 
stipulate  either  that  the  goods  are  of  a  certain  value,  or  that  their 
value  does  not  exceed  a  certain  sum  and  that,  in  the  event  of  loss, 
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his  liability  shall  not  exceed  the  sum  at  which  the  goods  are  valued; 
and  when  fairly  entered  into  with  a  view  to  placing  a  bona  fide 
value  on  the  goods,  the  contract  will  be  conclusive  on  the  owner, 
and  the  carrier  will  not  be  liable  for  a  greater  sum  than  that  at 
which  the  goods  are  valued  although  his  own  misconduct  has 
caused  their  loss."     *     *    * 

The  doctrine  in  the  last-quoted  paragraph  is  supported  by 
authority  in  our  own  state  in  the  case  of  Klair  v.  Wilmington 
Steamboat  Co.,  4  Penn.  51,  54  Atl.  694,  in  which  the  court  said: 

"The  ordinary  rule  controlling  the  subject  of  damages,  in 
case  the  article  is  lost,  destroyed  or  injured  during  transportation, 
is  the  value  of  the  article  so  lost,  destroyed  or  injured.  If,  how- 
ever, there  is  a  rule  of  the  defendant  company,  of  which  the  defend- 
ant had  notice  when  he  shipped  the  goods,  that  the  liability  of  the 
company  was  fixed  by  the  rate  of  freight  paid,  and  that  for  the 
purpose  of  obtaining  a  certain  rate  of  freight  he  reported  to  the 
company  a  value  of  the  goods,  thereby  limiting  as  it  were  by  tacit 
agreement,  the  liability  to  such  a  sum  as  was  named  by  him, 
that  would  be  the  amount  of  the  liability  of  the  company."  *    *    * 

In  the  case  of  Carpenter  v.  B.  &  0.  R.  R.,  6  Penn.  15,  64 
Atl.  252,  the  court  said: 

"Where  there  is  a  contract  fairly  made  between  the  shipper 
and  common  carrier,  whereby,  in  consideration  of  a  reduced  rate 
of  freight,  it  is  agreed  that,  in  case  of  loss  or  injury,  the  carrier  shall 
be  liable  only  to  the  extent  of  an  agreed  valuation  of  the  goods, 
such  contract  is  valid  and  will  operate  as  a  limitation  upon  the 
liability  of  the  carrier.' '    *     *    * 

There  are  certain  provisions  and  stipulations  in  the  con- 
tracts in  question  which  have  no  application  to  the  facts  in  this 
case.  Counsel  for  the  defendant  concedes  that  the  only  provi- 
sions of  these  contracts  which  are  at  all  relevant  to  this  case  are: 
(1)  The  one  with  respect  to  the  valuation  of  the  goods;  (2)  the 
one  requiring  notice  of  claim  of  damage;  (3)  that  the  goods  are 
shipped  at  a  reduced  rate  because  of  the  contract;  and  (4)  that 
the  defendant  shall  not  be  liable  for  injury  to  the  cattle  occasioned 
by  "overloading,  crowding  one  upon  another,  kicking  or  goring," 
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etc.,  and  do  insist  that  all  of  the  provisions  just  mentioned  are 
pertinent  and  admissible. 

The  case  of  Hart  v.  Pa.  R.  R.  Co.,  112  U.  S.  331,  5  Sup.  Ct. 
151,  28  L.  Ed.  717,  supra,  was  an  action  for  the  recovery  of  the 
value  of  a  horse  killed  in  transit.  The  shipper  had  entered  into 
a  special  contract  with  the  defendant,  one  provision  of  which  is 
almost  identical  with  a  provision  in  the  contracts  offered  here.  The 
case  is  therefore  very  important  in  determining  the  question 
now  before  us.  We  quote  from  the  contract  in  that  case  as 
follows: 

"Jersey  City  Station,  P.  R.  R., 

" ,  187—. 

41  Lawrence  Hart  delivered  into  safe  and  suitable  cars  of  the 
Pennsylvania  Railroad  Company,  numbered  M.  L.  224,  for  trans- 
portation from  Jersey  City  to  St.  Louis,  Mo.,  live  stock,  of  the 
kind,  as  follows:  one  (1)  car,  five  horses,  shipper's  count,  which  has 
been  received  by  said  company  for  themselves  and  on  behalf  of 
connecting  carriers,  for  transportation,  upon  the  following  terms 
and  conditions,  which  are  admitted  and  accepted  by  me  as  just 
and  reasonable: 

"  First.  To  pay  freight  thereon  to  said  company  at  the  rate 
of  ninety-four  (94)  cents  per  one  hundred  pounds  (company's 
weight),  and  all  back  freight  and  charges  paid  by  them,  on  the  con- 
dition that  the  carrier  assumes  a  liability  on  the  stock  to  the 
extent  of  the  following  agreed  valuation: 

"If  horses  or  mules,  not  exceeding  two  hundred  dollars  each. 

"If  cattle  or  cows,  not  exceeding  seventy-five  dollars  each. 

"If  fat  hogs  or  fat  calves,  not  exceeding  fifteen  dollars  each. 

"If  sheep,  lambs,  stock  hogs, or  stock  calves,  not  exceeding 
five  dollars  each. 

"If  a  chartered  car,  on  the  stock  and  contents  in  same, 
twelve  hundred  dollars  for  the  car  load." 

The  court  in  delivering  its  opinion  said :  "  It  is  contended  for 
the  plaintiff  that  the  bill  of  lading  does  not  purport  to  limit  the 
liability  of  the  defendant  to  the  amounts  stated  in  it,  in  the  event 
of  loss  through  the  negligence  of  the  defendant.  But  we  are  of 
opinion  that  the  contract  is  not  susceptible  of  that  construction. 
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The  defendant  receives  the  property  for  transporation  on  the 
terms  and  conditions  expressed,  which  the  plaintiff  accepts  'as 
just  and  reasonable.'  The  first  paragraph  of  the  contract  is  that 
the  plaintiff  is  to  pay  the  rate  of  freight  expressed,  'on  the  condi- 
tion that  the  carrier  assumes  a  liability  on  the  stock  to  the  extent 
of  the  following  agreed  valuation :  If  horses  or  mules,  not  exceed- 
ing two  hundred  dollars  each.  *  *  *  If  a  chartered  car,  on 
the  stock  and  contents  in  same,  twelve  hundred  dollars  for  the 
carload.'    *    *    * 

"It  must  be  presumed  from  the  terms  of  the  bill  of  lading, 
and  without  any  evidence  on  the  subject,  and  especially  in  the 
absence  of  any  evidence  to  the  contrary, that,  as  the  rate  of  freight 
expressed  is  stated  to  be  on  the  condition  that  the  defendant 
assumes  a  liability  to  the  extent  of  the  agreed  valuation  named, 
the  rate  of  freight  is  graduated  by  the  valuation.  Especially  is 
this  so,  as  the  bill  of  lading  is  what  its  heading  states  it  to  be, 
'a  limited  liability  live  stock  contract/  and  is  confined  to  live 
stock.  Although  the  horses,  being  race  horses,  may,  aside  from 
the  bill  of  lading,  have  been  of  greater  real  value  than  that  speci- 
fied in  it,  whatever  passed  between  the  parties  before  the  bill  of 
lading  wa<*  signed  was  merged  in  the  valuation  it  fixed;  and  it  is 
not  asserted  that  the  plaintiff  named  any  value,  greater  or  less, 
otherwise  than  as  he  assented  to  the  value  named  in  the  bill  of 
lading,  by  signing  it.  The  presumption  is  conclusive  that,  if 
the  liability  had  been  assumed  on  a  valuation  as  great  as  that  now 
alleged,  a  higher  rate  of  freight  would  have  been  charged.  The 
rate  of  freight  is  indissolubly  bound  up  with  the  valuation.  If 
the  rate  of  freight  named  was  the  only  one  offered  by  the  defend- 
ant, it  was  because  it  was  a  rate  measured  by  the  valuation 
expressed.  If  the  valuation  was  fixed  at  that  expressed,  when  the 
real  value  was  larger,  it  was  because  the  rate  of  freight  named 
was  measured  by  the  low  valuation.  The  plaintiff  cannot  claim 
a  higher  valuation,  on  the  agreed  rate  of  freight. 

44  It  is  further  contended  by  the  plaintiff,  that  the  defendant 
was  forbidden,  by  public  policy,  to  fix  a  limit  for  its  liability  for  a 
loss  by  negligence,  at  an  amount  less  than  the  actual  loss  by  such 

As  a  minor  proposition,  a  distinction  is  sought  to 


it 
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be  drawn  between  a  case  where  a  shipper,  on  requirement,  states 
the  value  of  the  property,  and  a  rate  of  freight  is  fixed  accordingly, 
and  the  present  case.  It  is  said,  that,  while  in  the  former  case  the 
shipper  may  be  confined  to  the  value  so  fixed,  in  the  event  of  a 
loss  by  negligence,  the  same  rule  does  not  apply  to  a  case  where 
the  valuation  inserted  in  the  contract  is  not  a  valuation  previ- 
ously named  by  the  shipper.  But  we  see  no  sound  reason  for  this 
distinction.  The  valuation  named  was  the  'agreed  valuation/ 
the  one  on  which  the  minds  of  the  parties  met,  however  it  came 
to  be  fixed,  and  the  rate  of  freight  was  based  on  that  valuation, 
and  was  fixed  on  condition  that  such  was  the  valuation,  and  that 
the  liability  should  go  to  that  extent  and  no  further."    *    *     * 

In  the  contracts  before  us  the  amounts  fixed  beyond  which 
the  defendant  should  not  be  held  liable  was  an  "agreed  valua- 
tion," and  therefore  it  was  not  an  attempt  to  limit  the  common- 
law  liability  of  the  defendant  in  contravention  of  public  policy, 
and  such  provision  is  admissible. 

The  law  with  respect  to  the  carrier  limiting  the  time  within 
which  claim  shall  be  made  for  loss  is  well  expressed  by  Hutchinson 
on  Carriers,  at  section  442,  as  follows: 

"It  is  frequently  the  custom  for  the  carrier  to  insert  in  the 
contract  of  shipment  a  condition  that,  in  the  event  of  loss,  the 
owner  shall  give  notice  of  his  claim  within  a  specified  time.  Such 
conditions  are  usually  to  the  effect  that  the  notice  shall  be  in 
writing  and  presented  to  some  officer  or  agent  of  the  carrier, 
either  before  the  goods  are  removed  from  the  point  of  destination 
or  within  a  certain  time  thereafter,  or  within  a  designated  time 
after  the  loss  has  occurred;  and  when  such  conditions  are  reason- 
able, the  owner  will  be  precluded  from  the  right  to  maintain  an 
action  against  the  carrier  unless  he  has  presented  the  notice 
within  the  time  stated  and  in  the  manner  provided.  The  object 
of  conditions  of  this  character,  it  is  said,  is  to  enable  the  carrier, 
while  the  occurrence  is  recent,  to  better  inform  himself  of  what 
the  actual  facts  occasioning  the  loss  or  injury  were,  and  thus  pro- 
tect himself  against  claims  which  might  be  made  upon  him  after 
such  a  lapse  of  time  as  to  frequently  make  it  difficult,  if  not  imposs- 
ible, for  him  to  ascertain  their  truth.     It  is  just,  therefore,  that 
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the  owner,  when  a  loss  or  injury  has  occurred,  should  be  required, 
as. a  condition  precedent  to  enforcing  the  carrier's  liability,  to 
give  notice  of  his  claim  according  to  the  reasonable  conditions  of 
the  contract." 

Whether  or  not  such  a  provision  of  a  contract  will  be  enforced 
depends  upon  whether  it  is  a  reasonable  requirement  under  the 
facts  and  circumstances  of  the  particular  case.  We  think  under 
the  facts  shown  in  this  case  this  provision  of  the  contract  is 
admissible.  These  two  provisions  of  the  contracts  being  admissi- 
ble, the  admissibility  of  the  third,  relating  to  the  higher  rate,  is 
also  admissible. 

With  respect  to  the  fourth  provision  concerning  the  over- 
loading, etc.,  which  the  counsel  for  the  defendant  contend  is  rele- 
vant, we  are  in  some  doubt.  We  think  it  is  uncertain  whether 
such  provision  is  based  upon  the  assumption  that  an  attendant 
would  accompany  the  stock,  or  whether  it  is  an  attempt  to  relieve 
the  defendant  of  its  own  negligence.  If  it  is  intended  to  apply 
where  an  attendant  accompanies  the  stock,  it  would  not  be  admiss- 
ible because  from  the  evidence  in  this  case  there  was  no  such 
attendant.  If  it  is  intended  to  relieve  the  defendant  of  its  own 
negligence  it  would  be  void  and  not  admissible.  Therefore  we 
think  it  should  be  excluded.  We  think  the  rights  of  the  parties 
respecting  the  matters  covered  by  this  provision  are  fixed  by  the 
common-law  rule  of  liability,  and  such  rights  can  be  dealt  with 
in  the  charge  to  the  jury,  and  the  provision  of  the  contract  ought 
not  therefore  to  be  admitted. 

We  have  no  doubt  but  that  certain  provisions  of  these  con- 
tracts may  be  admitted  and  others  rejected.  We  think  that  the 
consideration  contained  in  the  contracts  sufficiently  support  each 
of  the  provisions  thereof. 

Fourth.  This  objection  goes  to  the  admissibility  of  the 
proffered  contracts,  under  the  general  issue.  While  counsel  for 
the  plaintiffs  contend  that  they  cannot  be  given  in  evidence  tinder 
the  general  issue,  and  in  order  to  be  admissible,  in  any  event, 
should  have' been  pleaded  specially,  they  presented  no  authorities 
in  support  of  this  contention,  and  contented  themselves  with  the 
mere  objection  as  stated.     The  rule  applicable  to  the  question 
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raised  is  this;  in  actions  of  debt  on  simple  contract,  in  actions  of 
assumpsit,  and  in  actions  of  trespass  on  the  case,  the  general  issue 
puts  the  whole  declaration  in  issue,  and  under  the  general  issue 
almost  anything  may  be  given  in  evidence  which  shows  that  the 
plaintiff  never  had  a  cause  of  action,  and  almost  everything 
which  shows  at  the  time  of  the  commencement  of  the  suit  he  had 
no  cause  of  action.  Reading's  Heirs  v.  State,  1  Harr.  190;  Pkleger 
v.  Ivins,  5  Harr.  118;  Collins  v.  Bilderback,  5  Harr.  133;  Stephens 
on  Plead.  §  162  (note) ;  1  Chitty  on  Plead.  §  491.  But  matters  in 
discharge  of  an  obligation  at  one  time  complete  and  capable  of 
being  enforced,  such  as  payment,  release,  set-off,  accord  and  satis- 
faction, the  statute  of  limitations  and  matters  which  have  arisen 
since  suit  brought,  must  be  specially  pleaded.  1  Woolley  Del. 
Prac.  §§  474,  1513. 

It  is  the  opinion  of  the  court  that  the  contracts  in  question 
may  be  given  in  evidence  under  the  general  issue  in  an  action  of 
this  character. 

We  therefore  admit  "Exhibit  No.  1 "  as  a  whole.  We  admit 
"Exhibits  2,  3,  4,  and  5 "  partially,  that  is,  so  much  of  the  latter 
exhibits  as  refer  to  the  agreed  valuation  of  the  goods;  to  notice 
of  claim  for  damages  and  to  giving  the  owner  the  option  of  ship- 
ping at  a  higher  rate  of  freight.  We  exclude  the  other  provisions, 
contained  in  the  latter  exhibits. 

Alfred  C.  Hayden,  agent  of  the  defendant  company  at  Bar- 
day,  Maryland,  and  a  witness  for  the  defendant,  was  asked  by 
counsel  for  defendant  the  following  question: 

Q.  What  statement  did  Dougherty  make  to  you  with 
reference  to  this  shipment  of  October  9th,  on  October  22d  or  23d, 
in  the  presence  of  J.  W.  McKenny,  in  the  waiting  room  next  to 
your  office  at  Barclay,  Maryland  ? 

(Objected  to  by  counsel  for  plaintiffs,  because  there  had 
been  no  ground  laid  to  contradict  the  witness.  Counsel  for  defend- 
ant contended  that  the  said  question  was  admissible  as  an  admis- 
sion against  interest,  the  witness  being  an  agent  of  the  plaintiffs.) 

Hastings,  J.,  delivering  the  opinion  of  the  court: 
This  question  has  been  objected  to,  as  we  understand,  upon 
two  grounds;   the  first   is  that  a  conversation  had  between  th 
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present  witness  and  the  witness  Dougherty  could  not  be  admitted 
without  first  laying  the  legal  grounds  for  contradiction;  and 
secondly,  that  while  the  witness  Dougherty  was  the  agent  of  the 
plaintiffs  yet  he  was  not  such  an  agent  as  was  clothed  with  author- 
ity to  speak  in  this  particular  transaction  so  as  to  bind  the  plain- 
tiffs. 

As  to  the  first  proposition,  we  find  that  the  party's  own  admis- 
sion whenever  made  may  be  given  in  evidence  against  him.  And 
this  may  be  done  whether  his  attention  has  been  called  to  it 
before  or  not,  or  as  is  usually  said,  without  laying  the  legal  grounds 
for  it. 

As  to  the  other  objection,  the  general  rule  is  that  the  author- 
ity to  make  an  admission  is  not  necessarily  to  be  implied  from 
the  authority  previously  given  in  respect  to  the  thing  to  which 
the  admission  relates.  The  general  principle  is  that  the  admis- 
sion must  be  made*  while  the  agent  is  performing  some  act  which 
is  in  the  scope  of  his  authority  and  in  reference  to  the  act  which 
is  being  done.    Greenleaf  on  Evidence,  §§  113,  114. 

While  it  is  in  evidence  in  this  case  that  Dougherty  was  the 
agent  for  these  plaintiffs,  and  had  been  such  for  a  long  time,  for 
the  purpose  of  selling  cattle  and  buying  stock  of  all  kinds,  and  had 
very  full  authority  in  that  transaction,  yet  this  particular  load 
of  cattle  was  delivered  on  the  ninth  of  October  and  the  sale  was 
had  some  threeorfourdaysafterwards;.  this  conversation  now  in- 
quired about  was  had  on  the  twenty-second  or  twenty-third  of  Octo- 
ber, many  days  after  the  sale,  and  after  this  transaction  had  been 
entirely  closed.  Therefore  we  do  not  think  that  any  admission 
that  he  made  at  that  time  would  be  binding  upon  these  plaintiffs. 
We  therefore  sustain  the  objection. 

(Subsequently  another  witness  of  the  defendant  was  asked, 
by  defendant's  counsel,  to  state  a  certain  conversation  he  had  with 
the  witness  Dougherty  concerning  the  sale  of  the  plaintiffs'  cattle 
at  Millington,  Maryland,  about  a  half -hour  after  the  sale,  and 
while  settlement  was  being  made  for  the  cattle  by  the  various  pur- 
chasers. This  was  objected  to  by  counsel  for  plaintiffs  upon  the 
same  grounds  as  urged  against  the  admission  of  the  previous 
question.) 
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Hastings,  J.: —  We  think  this  question  is  different  from 
the  one  we  have  already  ruled  upon,  in  this  respect:  We  refused 
to  admit  the  question  asked  the  witness  Hayden,  because  it  was 
after  the  transaction  had  been  entirely  closed  with  respect  to  the 
sale  of  the  cattle.  This  question  which  is  now  objected  to  refers 
to  the  conversation  that  took  place  while  this  agent  was  still  in 
the  performance  of  his  duty  with  respect  to  that  particular  car 
load  of  cattle.  We  think  it  is  part  of  the  res  gestae.  Of  course 
we  don't  know  whether  this  answer  is  going  to  be  material  or 
not.  If  it  should  be  immaterial,  counsel  for  plaintiffs  may  move 
to  strike  it  out.    As  it  stands  at  present,  we  think  it  is  admissible. 

Plaintiffs'  Prayers. 

A  common  carrier  of  goods  is  regarded  by  the  common  law 
in  the  light  of  an  insurer;  and  in  case  the  goods  are  injured,  lost 
or  destroyed,  nothing  will  excuse  or  discharge  him,  but  the  act  of 
God,  or  of  the  public  enemies,  subject  to  certain  qualifications  as, 
for  example,  the  earner  is  not  held  responsible  for  loss  or  injury 
occasioned  by  bad  or  imperfect  packing  or  through  carelessness 
or  negligence  of  the  shipper,  or  for  ordinary  wear  and  tear  and 
chafing  of  the  goods  in  the  course  of  their  transportation,  or  for 
their  ordinary  loss  or  deterioration  in  quantity  or  quality,  or  for 
any  inherent,  natural  infirmity  or  tendency  to  damage,  deprecia- 
tion or  decay. 

This  rule  has  been  spoken  of  as  severe  and  rigorous;  but  lik , 
most  of  the  principles  of  the  common  law,  it  is  founded  in  wisdome 
and  dictated  by  sound  policy.  The  exigencies  of  society  require 
the  adoption  of  the  rule.  Men  engaged  in  the  various  business 
transactions  of  life,  are  obliged  from  necessity  to  intrust  common 
carriers  with  their  goods.  If  such  carriers  are  to  be  excused  from 
all  loss,  destruction  of,  or  injury  to  goods,  in  case  it  be  shown  that 
they  have  used  due  care,  precaution,  or  attention,  the  party 
employing  them,  could  never  show  the  want  of  such  care,  unless 
he  had  an  agent  to  accompany  his  goods  during  the  whole  time 
occupied  in  their  transportation.  The  carrier  might  at  all  times 
by  fraud  and  collusion,  or  by  means  of  his  own  agents  or  servants, 
throw  the  burden  of  proof  upon  the  owner  or  consignee  of  goods, 
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by  making  out  a  statement  of  facts,  which  although  untrue  in  it- 
self, would  show  the  exercise  of  ordinary  care  and  diligence. 
Flinn  v.  P.  W.  &  B.  R.  Co.,  1  Houst.  492 ;  McHenry  v.  Railroad  Co., 
4  Hart.  448;  Reed  v.  Wilmington  Steamboat  Co.,  1  Marv.  193,  40 
AH.  955;  Klair  &  Lort  v.  Wilmington  Steamboat  Co.,  4  Penn.  51, 
54  Ati.  694. 

The  responsibility  of  a  common  carrier  commences  the 
moment  he  has  received  the  goods  for  transportation,  and  con- 
tinues until  he  has  made  due  delivery  of  them  at  their  place  of 
destination.  McHenry  v.  Railroad  Co.,  4  Harr.  450;  Pennewill  v. 
CuUen,  5  Harr.  241. 

It  is  for  the  jury  to  inquire  and  determine  whether  the  dam- 
ages alleged  to  have  been  sustained  by  the  plaintiffs,  were  or  were 
not  attributable  to  the  negligence,  or  the  want  of  proper  vigilance 
and  foresight  under  the  circumstances,  on  the  part  of  the  agents 
and  servants  of  the  company. 

Where  the  express  language  or  evident  purpose  of  the  stipu- 
lation relieving  the  carrier  from  common-law  liability  is  to  exempt 
him  from  liability  for  his  own  negligence  or  that  of  his  servants  or 
agents,  the  stipulation  is  against  public  policy  and  is  therefore 
void  and  of  no  effect.  N.  Y.  Cent.  R.  Co.  v.  Lockwood,  17  Wall. 
357,  21  L.  Ed.  627 ';  Michigan  Southern  R.  Co.  v.  Heaton,  37  Ind. 
448,  10  Am.  Rep.  89;  Wabash  R.  Co.  v.  Brown,  152  III.  484,  39 
N.  E.  273;  Chicago  R.  Co.  v.  Chapman,  133  III.  96,  24  N.  E.  417, 
8  L.  R.  A.  508,  23  Am.  St.  Rep.  587;  Adams  Exp.  Co.  v.  Stettaners, 
61  III.  184, 14  Am.  Rep.  57;  Welch  v.  Boston  R.  Co.,  41  Conn.  333; 
Pierce  v.  Southern  Pac.  Co.,  120  Cal.  156,  47  Pac.  874,  52  Pac.  302, 
40  L.  R.  A.  350;  Boehl  v.  Chicago  R.  Co.,  44  Minn.  191,  46  N.  W. 
333;  Chicago  R.  Co.  v.  Witty,  32  Neb.  275,  49  N.  W.  183,  29  Am. 
St.  Rep.  436;  Powell  v.  Penn.  R.  Co.,  32  Pa.  St.  414,  75  Am.  Dec. 
564. 

Should  the  jury  believe  that  the  cattle  were  injured  and  dam- 
aged through  carelessness  and  negligence  of  the  defendant  com- 
pany, its  agents  or  servants,  in  overloading,  crowding,  kicking  or 
goring,  taking  care  of,  feeding  and  watering  whilst  being  trans- 
ported, they  should  render  a  verdict  in  favor  of  the  plaintiff 
notwithstanding  said  special  contract. 
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Should  the  jury  believe  the  plain  tiffs  were  entitled  to  damages 
on  account  of  the  carelessness  and  negligence  of  the  defendant 
company,  its  agents  and  servants,  their  verdict  should  be  in  favor 
of  the  plaintiffs  notwithstanding  the  said  plaintiffs  had  not  mads 
a  claim  for  such  loss  or  damage  in  writing,  verified  by  the  affida- 
vit of  the  shipper  or  his  agent  and  delivered  to  the  Iocs!  freight 
agent  of  said  carrier  at  his  office  within  five  days  from  the  time 
said  stock  was  removed  from  said  car  or  cars,  because  said  notice 
as  so  prescribed  had  been  waived  by  the  defendant.  Falkenberg 
v.  Erie  Railroad  Company,  28  Misc.  Rep.  165,  59  N.  Y.  Supp.  44; 
Owen  v.  Louisville  Railroad  Company,  87  Ky.  626,  9  S.  W.  698; 
Bennett  v.  Northern  Pacific  Express  Company,  12  Or.  49,  6  Pac. 
160;  Cleveland  E.  T.  C.  Railroad  Co.  v.  Heath,  22  Ind.  App.  47, 
53  N.  E.  198;  Wabash  R.  R.  Co.  v.  Brown,  152  IU.  484,  39  AT.  E. 
273;  Jennings,  Administrator,  v.  Metropolitan  Life  Insurance  Co., 
148  Mass.  61,  18  AT.  E.  601. 

If  the  cattle  in  this  case  were  injured  during  transportation, 
under  such  circumstances  a&  to  render  the  defendant  company 
liable,  the  measure  of  damage  is  the  difference  between  the  value  of 
the  goods  in  their  damaged  state  and  what  would  have  been 
their  value  if  delivered  in  good  order,  with  interest  from  the  date 
of  the  delivery  of  the  cattle  by  the  defendant  to  the  plaintiffs. 

Dependant's  Prayers. 

That  the  jury  return  a  verdict  in  favor  of  the  defendant. 

First,  for  the  reason  that  the  provision  in  the  special  contracts 
respecting  notice  is  a  condition  precedent  to  a  right  of  recovery. 
Gill  v.  Malan,  29  Utah  421,  82  Pac.  471;  Chicago  &  S.E.Ry.  Co. 
v.  Fifth  Nat.  Bank,  26  Ind.  App.  600,  59  N.  E.  43;  Anderson  v. 
Lake  Shore  &  M.  S.  Ry.  Co.,  26  Ind.  App.  196,  59  N.  E.  396; 
Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Widman,  10  Ind.  App.  92,  37 
N.  E.  554;  Case  v.  Cleveland,  C,  C.  &  SU  L.  Ry.  Co.,  11  Ind.  App. 
517,  39  N.  E.  426;  Houston  &  T.  C.  Ry.  Co.  v.  Bowie's  Heirs,  2 
Tex.  Civ.  App.  437,  21  5.  W.  304;  Wichita  &  W.  Ry.  Co.  v.  Koch, 
47  Kan.  753,  28  Pac.  1013;  The  Westminster,  127  Fed.  680,  62 
C.  C.  A.  406;  Baltimore  &  Ohio  S.  W.  Railroad  Co.  v.  Ross,  105 
III.  App.  54. 
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Second,  for  the  leason  that  a  variance  is  shown  by  the  proof 
of  the  special  contracts  between  the  plaintiffs  and  the  defendant 
company,  it  appearing  that  this  action  should  have  been  on  the 
contracts  and  not  in  tort.  Dicker  son  v.  Rocke,  30  Pa.  390;  Lake 
Erie  &  Western  Ry.  Co.  v.  Holland,  162  Ind.  406,  69  N.  E.  138,  63 
L.  R.  A.  948;  Pennsylvania  Co.  v.  Walker,  29  Ind.  App.  285,  64 
N.  E.  473;  Normile  v.  Oregon  &R.&  Nav.  Co.,  41  Ore.  177, 69  Pac. 
928;  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Bennett,  89  Ind.  457;  Hall  v. 
Pennsylvania  Co.,  90  Ind.  459;  Snow  v.  Indiana,  B.  &  W.  R.  Co., 
109  Ind.  422,  9  N.  E.  702;  Bartlett  v.  Pittsburgh,  C.  &  St.  I.  Ry. 
Co.,  94  Ind.  281;  Succession  of  Theriot,  120  La.  386,  45  South. 
287;  2C.B.(N.S.)7. 

Where  a  contract  is  fairly  made  between  the  shipper  and  the 
common  carrier,  in  consideration  of  a  reduced  rate  of  freight, 
such  contract  is  valid  and  will  operate  as  a  limitation  upon  the 
liability  of  the  carrier.  Carpenter  v.  B.  &  0.  R.  Co.,  6  Penn.  19, 
64  Ati.  252. 

The  carrier  is  not  an  insurer  as  to  time  of  delivery  and  is  not 
liable  for  damage  due  to  inherent  natural  infirmity  or  tendency 
to  damage.  Truax  v.  Railroad  Co.,  3  Houst.  245;  Reed  &  Walker 
v.  Railroad  Co.,  3  Houst.  206. 

The  carrier  may,  by  contract,  be  exempt  from  all  liability  for 
injury,  such  as  occurs  from  loading,  overloading,  suffocation  and 
the  Kke,  and  from  the  wickedness,  escape  or  viciousness  of  stock. 
Hutchinson  on  Carriers,  Vol.  1,  p.  439,  and  cases  cited. 

The  carrier  may  limit  the  time  within  which  claim  of  loss 
must  be  made.  Hutchinson  on  Carriers,  Vol.  1,  §§  442,  443;  Cox 
v.  Central  Vermont  R.  Co.%  170  Mass.  129,  49  N.  E.  97;  Elliott  on 
Railroads,  §  1512. 

The  conditions  of  the  contract  inure  to  the  benefit  of  all  con- 
necting carriers.    Hutchinson  on  Carriers,  §  470. 

In  the  absence  of  a  special  contract  the  carrier  of  live  stock 
is  not  held  responsible  for  ordinary  wear  and  tear  or  for  damage 
resulting  from  the  nature  of  the  animals  and  their  capacity  for 
inflicting  injury  upon  themselves  and  upon  each  other.  Klair  v. 
Wilmington  Steamboat  Co.,  4  Penn.  54,  54  Ail.  694;  Moulion  v. 
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Railway  Co.,  31  Minn.  85,  16  N.  W.  497,  47  Am.  Rep.  781;  1 
Hutchinson  on  Carriers,  §  235. 

If  the  jury  should  believe  from  the  evidence  that  the  defend- 
ant exercised  proper  care  in  the  handling  of  the  live  stock  in  ques- 
tion while  the  same  was  within  its  possession  and  control,  then  the 
jury  should  find  for  the  defendant. 

The  defendant  is  not  responsible  for  injury  or  damage  result- 
ing from  the  negligence  or  want  of  care  of  any  of  the  other  con- 
necting carriers. 

A  carrier  of  live  stock  does  not  assume  the  common-law  lia- 
bility of  a  common  carrier,  consequently  is  liable  only  for  its  neg- 
ligence in  the  handing  of  stock.  This  negligence  must  be  alleged 
and  proven  by  the  plaintiff  in  order  to  entitle  him  to  recover. 
29  Mich.  329. 

Hastings,  J.,  charging  the  jury : 

Gentlemen  of  the  jury: — This  action  was  brought  by  William 
H.  Klair  and  Irving  J.  Hollingsworth,  trading  as  Klair  and 
Hollingsworth,  the  plaintiffs,  against  Philadelphia,  Baltimore  and 
Washington  Railroad  Company,  a  corporation  of  the  state  of  Del- 
aware, the  defendant,  to  recover  damages  for  the  loss  of  and 
injury  to  certain  cattle  which  the  defendant  carried  over  its  line 
of  railroad  for  the  plaintiffs  in  the  year  1906. 

It  appears  from  the  testimony  in  this  case  that  four  carloads 
of  cattle,  consisting  of  bulls  and  heifers,  were  bought  in  Chicago, 
Illinois,  by  Huffman  and  Stuart  for  the  plaintiffs  and  delivered  to 
the  Pennsylvania  Company  for  transportation,  and  consigned  to 
the  plaintiffs.  The  first  shipment  was  for  forty-six  cattle  Octo- 
ber 4,  1906,  to  Price's  Station,  Maryland;  the  second  for  fifty- 
three  cattle  October  15,  1906,  to  Millington,  Maryland;  the  third 
for  forty-three  cattle  to  Centreville,  Maryland,  and  forty-five 
cattle  to  Barclay,  Maryland,  the  date  of  the  shipment  of  these  two 
cars  being  October  31,  1906.  It  further  appears  that  the  shipper 
delivered  the  cattle  to  the  Pennsylvania  Company,  which  company 
delivered  them  to  the  defendant  at  Grays  Ferry,  Pennsylvania, 
and  that  the  latter  company  afterward  delivered  them  to  the 
plaintiffs  at  their  respective  destinations.     It  is  conceded  that 
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the  defendant  at  the  time  these  shipments  were  made  over  its 
line  was  a  common  carrier. 

The  plaintiffs  allege  in  their  declaration  that  the  defendant 
in  transporting  the  said  cattle  was  careless  and  negligent,  said 
carelessness  and  negligence  being  charged  substantially  as  follows : 

(1)  That  it  did  not  safely  carry,  care  for,  feed  or  convey 
the  said  cattle  safely  and  securely  and  in  good  condition  and  well 
fed  and  watered  deliver  the  same  to  the  plaintiffs; 

(2)  That  it  did  not  nor  would,  whilst  it  had  the  care  and  cus- 
tody of  said  cattle,  take  due  and  proper  care  of,  properly  feed  and 
water  and  properly  exercise  the  same; 

(3)  That  it  permitted  said  cattle  to  be  and  remain  in  filthy 
cars,  untied  and  unfastened ; 

(4)  That  it  fed  and  watered  the  said  cattle  in  a  damp, 
unwholesome  and  unhealthy  place,  and 

(5)  That  it  did  overcrowd  and  overload  the  said  cattle  in 
its  cars,  and  suffered  and  permitted  them  to  be  and  remain  dur- 
ing all  the  time  of  their  transportation  over-crowded  in  cars  under 
its  control. 

They  charge  these  acts  of  negligence  with  respect  to  each  of 
the  four  shipments,  and  claim  that  as  a  result  of  such  negligence 
the  cattle  were  gored  and  injured  and  became  and  were  diseased, 
disordered,  blind,  sick  and  lost  to  the  plaintiffs. 

The  plaintiffs  contend  that  when  these  cattle  were  delivered 
in  Chicago  for  transportation  they  were  in  good,  healthy  condition ; 
that  the  large  bulls  were  all  fastened  in  the  cars  to  prevent  them 
doing  injury  to  the  other  cattle;  that  when  the  cars  of  cattle  for 
Price's  and  Millington  arrived  at  their  destination  the  cars  had 
a  large  quantity  of  manure  in  them,  the  bulls  were  not  tied,  some 
of  the  cattle  were  sick  and  weak,  one  was  dead,  others  injured 
and  that  altogether  they  were  in  bad  condition.  With  respect 
to  the  Barclay  and  Centreville  shipments  it  is  contended  that  these 
cars  arrived  in  the  Wilmington  yards  of  the  defendant  on  Satur- 
day, November  third,  and  on  the  next  day  one  of  the  plaintiffs  saw 
them  in  the  pen  of  the  defendant  company  in  Wilmington;  that 
at  that  time  they  were  in  good  condition,  but  the  pen  in  which 
he  saw  them  was  covered  with  dirty  and  filthy  water  varying  in 
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depth  from  one  to  six  inches,  and  that  the  cattle  when  be  saw  thorn 
were  drinking  this  water;  that  they  arrived  at  their  destination 
the  afternoon  of  the  next  day,  Monday,  November  fifth,  in  bad 
condition,  with  large  quantities  of  manure  in  the  car,  the  bulls 
not  tied,  and  the  cattle  sick,  weak,  etc.  A  part  of  this  bad  condi- 
tion, it  is  contended,  was  due  to  the  drinking  of  the  dirty  and  filthy 
water  before  referred  to.  The  plaintiffs  further  contend  that  the 
cattle  were  by  reason  of  their  bad  condition  greatly  reduced  in 
value. 

The  defendant,  on  the  other  hand,  contends  that  it  was  guilty 
of  no  negligence  in  moving  or  caring  for  these  several  loads  of 
cattle;  that  they  were  moved  promptly  after  they  were  received 
by  it;  that  no  accident  happened  to  the  trains  moving  the  said 
cattle;  that  the  cattle  were  in  good  condition  when  received  from 
the  connecting  line  and  were  delivered  to  the  plaintiffs  in  the  same 
condition. 

With  respect  to  the  Barclay  and  Centreville  shipments,  the 
defendant  contends  that  they  were  received  in  Wilmington  on  Sat- 
urday too  late  to  make  connections  with  the  regular  freight,  train 
to  points  of  destination,  but  that  they  were  properly  fed,  watered 
and  cared  for  on  that  and  the  following  day,  while  in  the  City  of 
Wilimington,  and  on  Monday  the  following  day  were  properly 
delvered.  The  defendant  further  contends  that  all  of  these  cattle 
were,  when  delivered,  in  as  good  condition  as  could  reasonably 
be  expected  considering  the  distance  of  the  point  from  which  they 
had  been  shipped.  It  is  also  contended  by  the  defendant  that  the 
plaintiffs,  by  their  agents,  entered  into  a  contract  with  the  original 
carrier  of  these  cattle  by  which  they  agreed  that  any  claim  for 
loss  or  injury  to  the  cattle  should  be  in  writing,  sworn  to  and  deliv- 
ered to  the  local  freight  agents  at  the  points  of  destination  within 
five  days  after  the  cattle  were  delivered;  that  no  such  notice  was 
given,  that  the  defendant  has  not  waived  its  rights  thereunder. 
That  the  defendant  for  these  reasons  is  entitled  to  a  verdict  in 
its  favor. 

These,  gentlemen  of  the  jury,  briefly  stated  are  the  contentions 
of  the  parties  to  this  action. 

We  have  been  asked  by  counsel  for  defendant  to  instruct  you 
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to  return  a  verdict  for  the  defendant.  They  make  this  request 
upon  two  grounds:  First,  that  there  is  a  variance  in  the  allega- 
tions and  proof;  and,  second,  that  by  the  contract  admitted  in 
evidence  the  plaintiffs  agreed  that  any  claim  for  damages  should  be 
presented  at  a  certain  time  and  in  a  certain  way  and  that  there 
is  no  evidence  before  you  to  prove  that  such  notice  was  given  or 
that  the  defendant  waived  its  requirement. 

We  refuse  to  so  instruct  you  upon  either  ground,  and  while 
it  will  not  perhaps  assist  you  in  determining  this  case,  it  is  but 
fair  to  counsel  to  briefly  state  our  reasons  therefor. 

This  action  is  based  upon  the  alleged  negligence  of  the  defend- 
ant. During  the  trial  we  have  permitted  the  defendant  under  the 
general  issue  to  show  that  the  plaintiffs  through  their  agents,  en- 
tered into  a  special  contract  with  respect  to  these  shipments. 
Counsel  for  defendant  now  contend  that  because  of  the  existence 
of  such  a  contract  plaintiffs  are  precluded  from  recovering  except 
in  an  action  upon  said  contract,  and  that  therefore  there  is  a 
variance  which  entitles  the  defendant  to  a  judgment.  In  support 
of  this  contention  they  cite  the  case  of  Leh  v.  D.t  L.  &  W.  R.  Co., 
30  Pa.  Super.  Ct.  396,  which  appears  to  be  in  point.  Counsel 
further  contend  that  even  in  an  action  of  tort  the  provision  of 
the  contract  with  respect  to  notice  should  have  been  averred  and 
proved. 

We  have  held  in  this  case  that  by  the  great  weight  of  author- 
ity a  carrier,  in  consideration  of  a  reduced  rate  of  freight,  may 
lawfully  contract  with  a  shipper  to  be  responsible  for  no  more  rn 
case  of  loss  or  damage  than  a  fair  valuation  agreed  upon  at  the 
time  of  shipment,  and  may  further  contract  that  proof  erf  loss  or 
damage  shall  be  given  within  a  certain  time  and  m  a  certain  way, 
provided  such  stipulation  is  reasonable. 

The  right  of  action  exists  at  common  law  independent  of  con- 
tract, and  even  though  an  action  might  be  brought  upon  the  con- 
tract, the  existence  of  the  contract  does  not  destroy  the  right  to 
bring  an  action  in  tort. 

A  contract  which  should  undertake  to  exempt  the  carrier  for 
its  own  negligence  or  that  of  its  servants  would,  as  to  that  provi- 
sion at  least,  be  void  as  against  public  policy,  and  if  we  should  here 
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hold  that  the  suits  could  only  be  upbn  the  contract,  we  would  in 
effect  deprive  the  plaintiffs  of  their  right  of  action  for  negligence  at 
common  law. 

The  provisions  of  the  contracts  which  are  in  evidence  are 
relevant  in  this  case  in  but  two  respects,  namely,  to  show  the  value 
of  the  cattle  as  agreed  upon,  and  that  the  defendant  should  have 
a  certain  kind  of  notice  as  to  damage.  These  provisions  in  no 
way  touch  the  question  of  negligence;  they  neither  prove  nor  dis- 
prove it.  In  this  form  of  action  they  are  wholly  a  matter  of 
defense. 

We  know  of  no  rule  of  law  which  would  entitle  the  defendant 
to  judgment  because  of  a  variance  where  the  plaintiff  proves  accu- 
rately the  substance  of  his  allegation.  We  do  not  think  a  defend- 
ant can  avail  himself  of  his  own  evidence  upon  which  to  base  a 
claim  of  variance. 

"A  variance  results  from  a  discrepancy  between  the  allega- 
tion and  proof  of  the  same  party,  not  between  the  allegations  of 
one  party  and  the  evidence  of  the  opposite  party."  31  Cyc.  701 ; 
Narcross  v.  Welton,  59  VU  50,  7  Atl.  714;  Curtis  v.  Bur  dick,  48  Vt. 
166. 

With  respect  to  the  other  reason  for  the  request  for  binding 
instructions,  namely,  that  the  notice  was  not  given  by  the  plain- 
tiffs and  not  waived  by  the  defendant,  we  will  instruct  you  as  best 
we  can  later  in  this  charge. 

The  liability  of  a  common  carrier  has  been  well  stated  by  our 
own  courts,  and  we  say  to  you  as  was  said  in  the  case  of  Klair  v. 
Wilmington  Steamboat  Co.,  4  Penn.  51,  54  Atl.  694,  "A  common 
carrier  is  bound  to  exercise  the  strictest  care,  and  to  deliver  safely 
at  their  place  of  destination,  the  goods  intrusted  to  him.  He  is 
regarded  by  the  law  in  the  light  of  an  insurer;  and  in  case  the 
goods  are  injured,  lost  or  destroyed,  nothing  will  excuse  or  dis- 
charge him,  but  the  act  of  God,  or  of  the  public  enemies.  By  the 
act  of  God,  is  meant  such  inevitable  accident  as  cannot  be  pre- 
vented by  human  care,  skill  or  foresight;  but  results  from  natural 
causes;  such  as  lightning  and  tempest,  floods  and  inundation,  etc. 

"This  rule  of  the  common. law  has  been  spoken  of  as  severe 
and  rigorous;  but  like  most  of  the  principles  of  the  common  law, 
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it  is  founded  in  wisdom,  and  dictated  by  sound  policy.  The 
exigencies  of  society  require  the  adoption  of  the  rule.  Men 
engaged  in  the  various  business  transactions  of  life,  are  obliged 
from  necessity  to  intrust  common  carriers  with  their  goods.  If 
such  carriers  are  to  be  excused  from  all  loss,  destruction  of,  or 
injury  to  goods,  in  case  it  be  shown  that  they  have  used  due  care, 
precaution,  or  attention,  the  party  employing  them,  could  never 
show  the  want  of  such  care,  unless  he  had  an  agent  to  accompany 
his  goods  during  the  whole  time  occupied  in  their  transportation. 
The  carrier  might  at  all  times  by  fraud  and  collusion,  or  by  means 
of  his  own  agents  or  servants,  throw  the  burden  of  proof  upon  the 
owner  or  consignee  of  goods,  by  making  out  a  statement  of  facts, 
which  although  untrue  in  itself,  would  show  the  exercise  of  ordi- 
nary care  and  diligence. 

"Therefore,  in  actions  against  common  carriers,  founded  on 
their  ordinary  liability  for  the  loss  of  goods,  the  inquiry  is  not 
whether  the  carrier  has  used  due  care,  or  been  guilty  of  negligence, 
but  whether  he  can  show  that  the  loss  happened  by  inevitable 
accident  or  by  the  public  enemies." 

That  doctrine  is  stated  also  in  Reed  &  Walker  v.  P.,W.&  B. 
R.  Co.,  3  Houst.  206,  and  is  modified  to  some  extent  by  Chief  Jus- 
tice Gilpin  in  Truax  v.  P.tW.&  B.  R.  Co.,  3  Houst.  245,  as  follows : 
"And,  as  common  carriers,  they  are  held  responsible  for  all  losses, 
except  those  occasioned  by  inevitable  accident,  called  the  act  of 
God,  or  of  the  public  enemy.  The  act  of  God  denotes  such  causes 
as  are  beyond  the  control  of  the  carrier,  and  produce  loss  with- 
out the  intervention  of  human  agency.  This  rule  of  law,  however, 
must  be  understood  with  the  following  qualifications,  namely, 
that  the  carrier  is  not  to  be  held  responsible  for  ordinary  wear 
and  tear,  and  chafing  of  the  goods  in  the  course  of  their  transpor- 
tation, or  for  their  ordinary  loss  or  deterioration  in  quantity  or 
quality,  or  for  an  inherent  natural  infirmity  or  tendency  to  dam- 
age, depreciation  or  decay,"  etc. 

We  have  been  asked  by  counsel  for  defendant  to  charge  you 
as  follows:  "The  carrier  may,  by  contract,  be  exempt  from  all 
liability  for  injuries,  such  as  occur  from  loading,overloading,  suffo- 
cation and  the  like,  and  from  the  wickedness,  escape  or  vicious- 


304 Superior  Court— 1910. pBoyee 

Charge. 

ness  of  stock."  We  decline  to  charge  you  in  the  language  re- 
quested. While  such  a  contract  may,  under  certain  circumstances 
be  valid,  as  where  the  owner  or  his  agent  accompanies  the  stock 
and  superintends  the  loading,  such  instruction  is  not  applicable 
to  this  case,  for  the  reason  that  no  such  contract  is  in  evidence. 

We  do  say  to  you,  however,  that  in  the  absence  of  negligence 
the  defendant  is  not  liable  for  injuries  that  may  have  happened 
to  the  cattle  solely  as  a  result  of  their  inherent  nature,  or  as  has 
been  said,  through  the  vice  or  propensity  of  the  animals  themselves 
such  as  kicking,  goring,  wickedness  and  the  like.  This  is  true 
whether  a  contract  to  that  effect  has  been  entered  into  or  not. 

One  of  the  provisions  of  the  contract  in  evidence  is  as  follows: 

"That  no  claim  for  damages  which  may  accrue  to  like  said 
shipper  under  this  contract  shall  be  allowed  or  paid  by  the  said 
carrier,  or  sued  for  in  any  court  by  the  said  shipper,  unless  a  claim 
for  such  loss  or  damage  shall  be  made  in  writing,  verified  by  the 
affidavit  of  the  said  shipper  or  his  agent,  and  delivered  to  the 
local  freight  agent  of  said  carrier  at  his  office  in  Price's  Station, 
Md.,  within  five  days  from  the  time  said  stock  is  removed  from  said 
car  or  cars,  and  that  if  any  loss  or  damage  occurs  upon  the  line 
of  a  connecting  carrier,  then  such  carrier  shall  not  be  liable  unless 
a  claim  shall  be  made  in  like  manner,  and  delivered  in  like  time, 
to  some  proper  officer  or  agent  of  the  carrier  on  whose  line  the  loss 
or  injury  occurs." 

This  provision  counsel  for  defendant  contends  entitles  the 
defendant  to  binding  instructions  in  its  favor.  In  this  form  of 
action  and  in  the  state  of  these  pleadings  we  think  this  a  matter 
of  defense,  and  therefore  the  burden  of  proving  the  required 
notice  was  not  given  is  upon  the  defendant.  It  is  not  contended 
by  the  plaintiffs,  however,  that  the  notice  as  required  by  this  pro- 
vision of  the  contract  was  given,  but  they  do  contend  that  the 
defendant  has  waived  all  the  benefits  it  is  entitled  to  under  it. 

We  say  to  you  that  such  a  notice,  under  the  facts  as  produced 
in  this  case  was  a  reasonable  one,  and  unless  the  defendant  has 
waived  its  rights  thereunder,  as  was  competent  for  it  to  do,  these 
plaintiffs  are  not  entitled  to  recover  in  this  action.  It  is  impor- 
tant, therefore,  to  determine  whether  the  notice  has  been  waived, 
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but  we  think  this  is  a  question  for  the  jury  to  decide  from  this 
evidence  and  not  a  question  that  should  be  determined  by  the 
court.  S*ch  a  waiver  may  be  proved  by,  or  inferred  from  the  acts 
and  conduct  of  the  defendant,  or  its  duly  authorized  agents.  The 
object  of  conditions  of  this  character,  it  is  said,  is  to  enable  the 
carrier,  while  the  occurrence  is  recent,  to  better  inform  himself 
of  what  the  actual  facts  occasioning  the  loss  or  injury  were,  and 
thus  protect  himself  against  claims  which  might  be  made  upon 
hkn  after  such  a  lapse  of  time  as  to  frequently  make  it  difficult, 
if  not  impossible,  for  him  to  ascertain  their  truth. 

In  determining  this  question  you  may  take  into  considera- 
tion the  alleged  complaints  made  by  the  agent  of  the  plaintiffs  to 
the  several  local  freight  agents  of  the  defendant,  and  all  that  was 
said  and  done  by  and  between  these  persons  at  the  time  the  cattle 
were  delivered  at  the  different  points  of  destination,  as  well  as  the 
subsequent  letters  written  by  the  plaintiffs  to  the  division  freight 
agent  or  other  officer  of  the  defendant,  and  also  any  reply  made 
thereto.  If  you  find  these  facts  to  be  such  as  would  induce  an 
ordinarily  reasonable  person  to  believe  that  no  further  steps  were 
necessary  to  be  taken  in  the  matter  of  giving  notice,  and  that 
the  plaintiffs  as  reasonable  persons  had  a  right  to  rely  upon  the 
statements  of  the  local  freight  agents  and  the  reply  to  their  let- 
ters, and  did  rely  upon  them,  and  for  that  reason  did  not  give  the 
notice  as  required  by  the  contract;  we  say  to  you  such  conditions 
would  amount  to  a  waiver  on  the  part  of  the  defendant. 

This  action  is  based  upon  negligence,  and  the  burden  of 
proving  such  negligence  is  upon  the  plaintiffs.  Negligence  may  be 
defined  to  be  the  want  of  reasonable  care,  that  is,  the  failure  to 
use  such  care  as  an  ordinarily  careful  and  prudent  man  would  use 
under  like  circumstances. 

The  defendant  is  not  responsible  for  injury  or  damage  result- 
ing from  the  negligence  or  want  of  care  of  any  of  the  other  con- 
aecfcing  carriers.  It  seems,  however,  where  the  defendant  com- 
pleted the  transportation,  and  negligence  be  shown,  the  burden 
is  then  placed  upon  the  defendant  to  prove  that  such  negligence 
did  not  occur  while  the  property  was  in  its  possession.  Hutchin- 
son on  Comers  lays  down  the  rule  in  the  following  language: 

20 
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"  But  a  connecting  carrier,  who  has  completed  the  transporta- 
tion and  delivered  the  goods  to  the  consignee  in  a  damaged  con- 
dition or  deficient  in  quantity,  will  be  held  liable  in  an  action  for 
the  damage  or  deficiency,  without  proof  that  it  was  occasioned 
by  his  fault,  unless  he  can  show  that  he  received  them  in  the  con- 
dition in  which  he  has  delivered  them.  The  condition  and  quan- 
tity of  the  goods  when  they  were  delivered  to  the  first  of  the  con- 
necting carriers,  being  shown,  the  presumption  will  arise  that  they 
continued  in  that  condition  down  to  the  time  of  their  delivery  to 
the  carrier  completing  the  transportation  and  making  the  delivery 
to  the  consignee,  and  that  the  injury  or  loss  occurred  while  they 
were  in  his  possession".  Hutchinson  on  Carriers,  §  1348,  and  the 
many  cases  there  cited. 

In  this  connection  however  it  must  be  borne  in  mind  that 
the  defendant  is  not  liable,  as  we  have  said  before,  for  the  inherent 
vices  of  the  animals  themselves. 

Where  there  is  a  conflict  of  testimony,  as  there  is  in  this  case, 
it  is  the  duty  of  the  jury  to  reconcile  it  if  they  can,  but  if  they 
cannot,  they  should  give  credit  to  that  which  they  think  is  most 
reliable,  and  most  entitled  to  belief,  under  all  the  circumstances 
as  disclosed  by  the  evidence. 

Your  verdict  should  be  for  that  party  in  whose  favor  is  the 
preponderance  or  greater  weight  of  the  evidence. 

If  after  a  careful  consideration  of  all  the  evidence  in  this  case 
you  should  find  that  the  defendant  or  its  servants  was  negligent 
in  loading,  overloading,  taking  care  of,  feeding  and  watering  of 
any  one  of  these  car  loads  of  cattle,  and  should  further  be  satis- 
fied that  the  defendant  has  waived  the  requirements  of  the  provi- 
sion for  notice,  as  set  out  in  the  contract  in  evidence,  and  that  by 
reason  of  this  negligence  the  cattle  were  injured,  your  verdict 
should  be  for  the  plaintiff.  Otherwise,  it  should  be  for  the  defend- 
ant. 

In  ascertaining  whether  the  defendant  was  negligent  your 
inquiry  should  be  directed  to  each  of  these  shipments. 

If  you  should  find  the  defendant  was  negligent  in  all  or  any 
one  of  these  shipments,  and  a  consequent  injury  to  the  cattle, 
and  that  the  notice  was  waived  as  aforesaid,  the  plaintiffs  would 
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be  entitled  to  recover  and  you  should  assess  their  damages  accord- 
ingly. If,  on  the  other  hand,  you  should  find  the  defendant  neg- 
ligent in  one  or  more  and  not  negligent  as  to  all,  you  should  confine 
the  damages  to  the  shipments  where  you  are  satisfied  negligence 
has  been  shown. 

If  .you  should  find  for  the  plaintiffs,  we  say  to  you  that  their 
measure  of  damage  is  the  difference  between  the  value  of  the  cattle 
in  their  damaged  state  and  what  would  have  been  their  value  if 
delivered  in  good  order,  as  the  same  may  appear  from  the  evidence 
with  interest  from  the  date  of  the  delivery  of  said  cattle  by  the 
defendant  to  the  plaintiffs,  and  you  should  assess  their  damage 
at  that  amount.  In  this  connection  we  say  to  you,  however,  that 
whatever  may  have  been  the  real  value  of  the  cattle  if  they  had 
been  delivered  in  good  condition,  the  plaintiffs  cannot  now  claim 
a  greater  value  than  that  agreed  upon  in  the  contracts  admitted 
in  evidence  and  now  before  you,  so  far  as  the  agreed  valuation  is 
applicable  to  this  case. 

You  have  listened  patiently  and  with  great  attention  to  all 
that  has  been  said  in  this  case.  In  coming  to  a  conclusion  you 
must  be  guided  wholly  by  the  evidence  produced  and  the  law  as 
the  court  has  stated  it  to  you.  Certain  contracts  have  been 
admitted  in  evidence  qualifiedly,  that  is,  the  contracts  as  a  whole 
are  before  you,  but  only  parts  of  them  are  admitted  for  your  con- 
sideration. 

We  think  we  have  made  clear  to  you  by  what  we  have  said 
in  this  charge  as  to  what  parts  of  these  contracts  are  admitted 
and  what  excluded.  In  addition  we  have  crossed  out  the  parts 
excluded.  You  should  therefore  be  qareful  to  exclude  from  your 
consideration  all  parts  of  such  contracts  which  the  court  has  held 
to  be  irrelevant. 

Verdict  for  plaintiffs. 
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Charles  tTGray  and  Mart  A.  Gray,  d.  b.  a,,  is.  John  H. 
Gray,  p.  b.  r. 

1.  Justices  of  the  Peace — Appeal — Trial  op  Cause  Anew. 

Where  an  appeal  from  the  judgment  of  a  justice  of  the  peace  is  tried 
anew  to  a  jury,  the  finding  of  the  justice  cannot  be  considered  by  the  jury 

2.  Principal  and  Agent — Execution  of  Note— Signature  by  Agent — 
Liability  of  Principal. 

Where  a  party's  name  is  signed  to  a  note  by  another  under  a  special  or 
general  authority,  such  party  is  liable  on  the  note. 

3.  Bills  and  Notes — Pleading — Variance — Parties. 

In  an  action  against  two  defendants  on  their  joint  note,  if  it  is  shown 
that  one  of  them  neither  signed  it  nor  authorised  or  ratified  the  signing, 
plaintiff  cannot  recover  against  the  other  alone. 

4.  Principal  and  Agent — Action — Question  for  Jury. 

Evidence  in  an  action  on  a  joint  note  as  to  whether  one  of  the  defend- 
ants had  authority  to  sign  the  note  sued  upon  is  for  the  jury,  who  ace  the  sole 
judges  of  its  weight  and  value. 

5.  Evidence — Weigrt  and  SumcrarNCY— Credibility  of  Witnesses. 
Where  the  evidence  is  conflicting,  the  jury  should  reconcile  it,  if  they  can 

do  so;  but  where  that  is  impossible,  they  may  accept  that  which  they  deem 
the  more  worthy  of  credit. 

6.  Evidence — Weight  and  Sufficiency — Preponderance  of  Evidence. 
In  civil  cases  the  verdict  is  to  be  reached  upon  a  preponderance  of  the  evi- 
dence;   the  doctrine  of  reasonable  doubt  being  inapplicable  in  civil  cases. 

(February  13, 1911.) 

Pen  new  ill,  C.  J.,  and  Conrad  and  Boyce,  J.  J.,  sitting. 

Robert  C.  White  and  James  M.  Tunnell  for  appellant. 

John  M.  Richardson  for  respondent. 

Superior  Court,  Sussex  County,  February  Term,  1911. 

Appeal  from  a  judgment  rendered  by  a  justice  of  the  peace. 

Action  on  a  joint  promissory  note.  When  the  oase  was  called 
to  trial,  having  been  pleaded  to  issue,  Mr.  Richardson,  for  respond- 
ent, moved  to  dismiss  the  appeal,  on  the  ground  that  one  of  the 
defendants  took  the  appeal  and  gave  surety  as  follows:  "On  the 
twenty-eighth  day  of  September,  1908,  the  said  Mary  A.  Gray 
appeals  and  C.  P.  Swayne  and  John  T.  Records  become  sureties 
*  *  *  in  the  sum  of  *  *  *  that  the  said  appeal  shall  be 
prosecuted  with  effect,  and  also  that  any  judgment  which  shall 
be  rendered  against  the  said  Mary  A.  Gray  or  her  executors  or 
administrators  upon  said  appeal  shall  be  satisfied" — contending 
that  while  the  judgment  rendered  below  was  against  Charles  T. 
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Gray  and  Mary  A.  Gray  the  appeal  was  taken  in  the  name  of  one, 
viz.,  Mary  A.  Gray,  and  was  not  such  an  appeal  as  was  required 
by  the  statute,  and  therefore  the  court  was  without  jurisdiction, 
to  hear  and  determine  the  case.    Section  25,  p.  754,  Rev.  Code. 

Pbnnewill,  C.  J.,  delivering  the  opinion  of  the  court: 

We  are  not  at  all  clear  that  this  is  a  jurisdictional  matter. 
At  any  rate,  the  case  having  been  pleaded  to  issue  and  the  parties 
being  now  ready  for  trial,  we  direct  that  the  trial  proceed. 

The  case  then  proceeded  to  trial.  The  action  was  upon  a 
promissory  note  for  $100  which  was  signed  C.  T.  and  M.  A. 
Gray,  who  were  at  the  time  husband  and  wife.  Before  the  action 
was  brought,  however,  the  wife  had  been  divorced  from  her  hus- 
band. C.  T.  Gray  testified  that  he  signed  the  note  at  the  time 
it  was  executed  for  himself  and  for  his  wife,  under  and  by  her 
general  authority;  that  he  had  carried  on  business  in  the  name  of 
the  defendants  in  the  judgment,  with  the  knowledge  and  consent 
of  his  wife.  M.  A.  Gray  testified  that  some  fifteen  years  before, 
for  about  a  year,  the  business  had  been  carried  on  in  the  name  of 
both,  but  that  the  business  was  dosed  out  and  she  had  since  often 
protested  against  the  use  of  her  name  by  her  husband  upon  notes 
and  other  papers,  and  denied  that  she  had  authorized  him  to  sign 
her  name  to  the  note  sued  upon,  or  any  other  note,  and  that  the 
same  was  signed  without  her  knowledge  or  consent. 

Boycb,  J.,  charging  the  jury: 

[1]  Gentlemen  of  the  jury : — This  is  an  action  on  a  promissory 
note  on  appeal  from  a  justice  of  the  peace  of  this  county.  Your 
verdict  should  be  based  upon  the  evidence  adduced  before  you 
here,  and  you  should  not  consider  the  finding  of  the  justice.  You 
have  nothing  whatever  to  do  with  that.  The  case  is  to  be  tried 
by  you  anew,  the  same  as  if  the  action  had  been  brought  here  in 
the  first  instance. 

The  note  sued  upon  is  as  follows: 

"Seaford,  Del.,  May  29, 1908. 

"Three  months  after  date  I  promise  to  pay  to  the  order  of 
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J.  H.  Gray  at  the  Sussex  National  Bank  of  Seaford  one  hundred 
dollars,  without  defalcation  for  value  received. 

"C.  T.  andM.A.  Gray." 

M.  A.  Gray,  one  of  the  alleged  makers  of  the  note  and  one  of 
the  defendants  in  this  action,  denies  that  she  signed  the  note,  or 
that  she  ever  authorized  Charles  T.  Gray,  the  other  of  the  defend- 
ants, to  sign  the  note  for  her,  or  that  she  ever  ratified  the  act  of 
Charles  T.  Gray. 

It  is  admitted  by  the  plaintiff  that  he  did  not  see  M.  A.  Gray 
sign  the  note,  and  C.  T.  Gray  admits  that  he  signed  it  for  him- 
self and  that  M.  A.  Gray  did  not  sign  it,  but  that  he  signed  her 
name  to  the  note  for  and  on  her  behalf  by  her  authority  and 
consent. 

These  are  the  contentions  of  the  parties.  No  person,  so  far 
as  we  know,  saw  this  note  signed.  Certainly  the  plaintiff  admits 
that  he  did  not  see  it  signed,  and  one  of  the  defendants,  C.  T.  Gray, 
has  testified  before  you  that  he  signed  both  names  to  the  note, 
signing  for  himsetf  and  a*so  for  bis  wife,  by  her  authority  and 
consent. 

There  is  no  contention  before  you  that  this  note  has  been  paid. 
It  is  not  denied  by  any  evidence  before  you  that  the  note  is  due 
and  owing.  The  particular  question  for  you  to  determine  is  the 
execution  of  the  note;  whether  it  was  executed  by  both  of  the  par- 
ties whose  names  were  signed  thereto.  Charles  T.  Gray  is  not 
resisting  a  recovery  in  this  action,  but  Mary  A.  Gray  is.  Her  de- 
fense is  that  she  is  not  liable  on  the  note  on  the  ground  as  alleged 
by  her;  that  she  neither  signed  the  note  nor  authorized  C.  T. 
Gray  to  sign  it  for  her. 

[2,  3]  We  say  to  you,  if  Charles  T.  Gray  signed  the  name  of 
Mary  A.  Gray  to  the  note  by  her  special  or  general  authority,  the 
plaintiff  is  entitled  to  a  recovery  on  the  note.  If,  however,  the 
name  of  M.  A.  Gray  was  signed  to  the  note  without  her  special  or 
general  authority,  then  your  verdict  should  be  for  the  defendant; 
because,  if  you  should  find  that  she  did  not  sign  the  note,  or 
authorize  or  ratify  the  signing  of  the  same,  the  action  being 
against  both,  you  should  not  in  that  event  return  a  verdict  in 
favor  of  the  plaintiff. 
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[4,  5]  Whether  Charles  T.  Gray  had  special  or  general  author- 
ity to  sign  the  note  sued  upon  you  ?hould  determine  from  all  the 
evidence  adduced  before  you.  You  are  the  sole  judges  of  the  evi- 
dence, of  its  weight  and  its  value.  In  cases  like  this,  where  there 
is  conflict  of  testimony,  you  should  reconcile  it  if  you  can;  if 
you  cannot,  it  is  within  your  province  to  believe  the  testimony 
which  you  deem  to  be  worthy  of  credit,  and  reject  that  which 
you  may  deem  to  be  unworthy  of  credit. 

[6]  In  civil  cases,  such  as  this  is,  you  are  to  reach  your  ver- 
dict from  a  preponderance  of  the  evidence.  Reasonable  doubt 
does  not  apply  in  civil  cases,  but  whichever  way  you  find  the  evi- 
dence to  preponderate,  that  is  the  way  your  verdict  should  be. 
The  note,  which  is  for  $100,  has  been  read  in  your  hearing  and 
you  will  have  it  before  you.  If  you  find  for  the  plaintiff,  his  coun- 
sel claims  that  there  is  due  to-day  $116.02.  If  you  should  not  find 
for  the  plaintiff,  then  your  verdict  will  simply  be  that  you  find 
for  the  defendants. 

Verdict  for  the  defendants. 


Belle  Langrell  vs.  James  D.  Wright,  administrator  of  George 
W.  Moore,  deceased. 

Executors  and  Administrators — Claims  Against  Decedent's  Estate — 
Actions — Probated  Account. 
One  suing  a  decedent's  estate  for  personal  services  rendered  decedent 
in  his  lifetime  must  produce  the  affidavit  that  the  claim  is  just  and  nothing 
has  been  paid  thereon,  required  by  Rev.  Code.  1852,  amended  to  1893,  p.  677, 
c  89,  §  29. 

(April  26,  1911.) 

Pennewill,  C.  J.,  and  Rice,  J.,  sitting. 

Richard  R.  Kenney  for  plaintiff. 

Franklin  Brockson  and  Arley  B.  Magee  for  defendant. 

Superior  Court,  Kent  County,  April  Term,  1911. 

Action  op  Assumpsit  (No.  1,  October  Term,  1909),  by  Belle 
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LangreU  against  James  D.  Wright,  administrator  of  George  W. 
Moore,  deceased,  for  services  rendered  the  deceased  during  his 
lifetime  by  the  plaintiff. 

(See  case  for  alleged  insufficiency  of  bill  of  particulars  filed, 
1  Boyce  219,  77  Ail.  772.) 

At  the  trial,  after  the  plaintiff  had  proved  the  nature  and  value 
of  the  services  rendered  and  closed  her  testimony,  the  defendant 
moved  for  a  nonsuit  on  the  ground  that  the  plaintiff  had  failed 
to  produce  the  probated  account  covering  the  services  sued  for, 
as  required  by  §  29,  c.  89,  p.  677,  Revised  Code.  The  plaintiff 
admitted  that  such  production  had  not  been  made. 

Pennewill,  C.  J.,  delivering  the  opinion  of  the  court: 

The  statute  seems  to  be  plain  upon  this  question.  Section  29, 
of  chapter  89  of  the  Revised  Code,  at  page  677,  provides: 

"  Before  an  executor,  or  administrator,  shall  pay  any  debt 
against  the  deceased,  the  person  holding  the  same  shall  make 
affidavit  that  nothing  has  been  paid  or  delivered  towards  satisfac- 
tion of  said  debt,  except  what  is  mentioned,  and  that  the  sum 
demanded  is  justly  and  truly  due." 

Later  in  the  section  there  is  this  proviVon:  "If  affidavit,  as 
above  required,  be  not  produced  in  an  action  against  an  executor 
or  administrator,  for  a  debt  against  the  deceased,  the  plaintiff 
shall,  upon  motion,  be  nonsuited;  and  if  such  action  shall  have 
been  brought,  without  previously  exhibiting  to  the  defendant  an 
affidavit  in  due  form,  the  plaintiff  shall  not  recover  any  costs,"  etc. 

The  probated  account  not  having  been  produced  as  required 
by  the  statute,  let  a  nonsuit  be  entered. 


Samuel  S.  Marley  vs.  William  L.  Dufp. 

Pleading — Declaration — Uncertainty— Demurrer. 

A  declaration  which  alleges  that  defendant  maliciously  and  unlawfully 
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without  a  warrant,  and  without  any  reasonable  cause,  procured  the  arrest  of 
plaintiff  near  midnight  in  his  own  house,  is  demurrable,  because  it  is  uncer- 
tain whether  the  cause  of  action  is  in  trespass  or  in  case. 

Q£*y  11,  1911.) 

Pennewill,  C.  J.,  and  Boycb,  J.,  sitting. 

Julian  C.  Walker  for  plaintiff. 

Frank  L.  Speakman  and  Sylvester  D.  Townsend,  Jr.,  for  de- 
fendant. 

Superior  Court,  New  Castle  County,  May  Term,  1911. 

Capias  Case  (No.  19,  January  Term,  1911).     Slander. 

Demurrer  to  declaration. 

This  is  an  action  of  trespass  on  the  case  for  alleged  slander. 
The  declaration  contains  ten  counts.  Counsel  for  the  defendant 
pleaded  to  the  first  nine  counts  and  filed  a  special  demurrer  to 
the  tenth,  or  last  count,*  which  charged  that  the  "said  defendant, 
heretofore,  etc.,  on  etc.,  in  etc.,  falsely  and  maliciously  and 
unlawfully  with  force  and  arms,  without  a  warrant,  and  without 
any  reasonable  or  probable  cause,  caused  and  procured  the  said 
plaintiff  to  be  arrested,  near  midnight,  in  his  own  house,"  etc. 
Among  the  causes  of  demurrer  relied  upon,  cbjection  was  made 
that  "said  count  is  ambiguous  and  uncertain,  in  that  it  is  impossi- 
ble to  determine  therefrom  whether  the  plaintiff  seeks  to  recover 
for  direct  or  consequential  injuries." 

Pennewill,  C.  J. : — It  is  uncertain  from  the  tenth  count  in 
the  declaration  whether  the  plaintiff's  alleged  cause  of  action  is 
intended  to  be  laid  in  trespass  or  in  case. 

The  demurrer  is  sustained. 


Samuel  S.  Marley  vs.  William  L.  Duff. 

1.    False  Imprisonment — Pleading — Allegations  as  to  Damages. 
(  A  declaration  in  an  action  for  false  imprisonment,  which  charges  in  one 

t  count  that  defendant  falsely,  maliciously,  unlawfully,  and  without  any  prob- 

r  able  cause  procured  the  plaintiff  to  be  arrested,  and  which  alleges  in  another 
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count  that  defendant  falsely,  maliciously,  and  without  probable  cause  informed 
the  police  that  he  had  reasonable  cause  to  believe  that  plaintiff  had  committed 
arson,  by  reason  of  which  plaintiff  was  arrested  without  a  warrant  or  probable 
cause,  and  that  plaintiff  was  thereby  injured  and  damaged,  is  good  as  against 
a  special  demurrer  to  each  count  assigning  that  it  could  not  be  determined 
therefrom  whether  plaintiff  sought  to  recover  for  direct  or  consequential 
injuries. 

2.  Action — Joinder  of  Causes  of  Action. 

Where  a  declaration  in  an  action  for  false  imprisonment  alleges  in  one 
count  that  defendant  falsely,  maliciously,  and  with  force  and  arms  procured 
the  arrest  of  plaintiff  in  his  own  house,  and  in  another  count  alleges  that 
defendant  falsely,  maliciously,  and  without  probable  cause  informed  the  po- 
lice that  defendant  had  reasonable  cause  to  believe  and  believed  that  plain- 
tiff had  committed  arson,  by  reason  of  which  plaintiff  was  arrested  without 
warrant  or  probable  cause,  and  that  by  reason  of  the  premises  plaintiff  was 
greatly  injured  and  damaged,  the  counts  are  not  demurrable,  as  setting  out 
separate  causes  of  action. 

3.  Pleading — Form — Matters  of  Fact  or  Conclusions  of  Law. 
Where  one  of  the  counts  in  a  declaration  for  false  imprisonment  alleges 

that  defendant  falsely,  maliciously,  unlawfully,  with  force  and  arms,  and 
without  probable  cause  procured  the  plaintiff  to  be  arrested,  and  another 
alleges  that  the  defendant  falsely,  etc.,  informed  the  police  that  he  believed 
and  had  probable  cause  to  believe  that  plaintiff  had  committed  arson  by 
setting  fire  to  his  own  house,  and  so  falsely  and  unlawfully  and  without  a 
warrant  caused  the  plaintiff  to  be  arrested, they  are  not  insufficient,  as  stating 
mere  conclusions  of  law  without  facts  sufficient  to  support  them. 

4.  Action — Misjoiner  of  Causes  of  Actions. 

A  count  in  a  declaration  in  an  action  for  false  imprisonment,  which 
alleges  that  the  defendant  at  a  certain  time  and  place  falsely  and  maliciously 
spoke  and  published,  of  and  concerning  the  plaintiff  and  the  burning  of  plain- 
tiff's house,  certain  false  and  defamatory  words,  meaning  that  plaintiff  had 
set  his  own  house  on  fire  and  was  guilty  of  arson  a  felony,  and  was  fleeing 
to  escape  arrest,  and  meaning  to  request  that  an  officer  be  sent  to  arrest 
plaintiff  on  the  charge  of  arson,  whereby  plaintiff  was  injured  in  his  good  name, 
arrested  without  a  warrant  or  probable  cause,  and  otherwise  greatly  injured 
and  damaged,  is  bad  misjoiner  of  separate  and  distinct  causes  of  action. 

(Mayll,  1911.) 

Pennewill,  C.  J.,  and  Boyce,  J.,  sitting. 

Julian  C.  Walker  for  plaintiff. 

Frank  L.  Speakman  and  Sylvester  D.  Townsend,  Jf.9  for  de- 
fendant. 

Superior  Court,  New  Castle  County,  May  Term,  1911. 

Action  on  the  Case  (No.  31,  January  Term,  1911),  to  re- 
cover damages  for  false  imprisonment. 

Demurrer  to  each  of  the  three  counts  of  the  declaration, 
which  was  overruled  as  to  the  first  two  counts,  and  sustained  as 
to  the  third  count. 
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This  was  an  action  of  trespass  for  alleged  false  imprisonment. 
|  The  declaration  contained  three  counts.    Counsel  for  the  defend- 

ant demurred  specially  to  each  of  said  counts.     The  first  count 
charged  "that  the  defendant  heretofore,    etc.    on   etc.,  in  etc., 
falsely  and  maliciously  and  unlawfully,  with  force  and  arms,  and 
j  without  any  reasonable  or  probable  cause,  caused  and  procured 

r  the  said  plaintiff  to  be  arrested,  near  midnight,  in  his  own  house," 

etc.  The  second  count  charged  that  "the  said  defendant,"  on 
the  day  and  at  the  time  and  place  aforesaid,  "falsely  and  mali- 
ciously and  unlawfully,  and  without  any  reasonable  or  probable 
cause,  verbally  made  information  to  the  police  department  of  the 
city  of  Wilmington,  etc.,  that  he,  the  said  defendant  did  on  good 
grounds  believe,  and  that  there  was  probable  cause  to  believe, 
that  the  said  plaintiff  had  recently  committed  the  crime  of  arson 
and  feloniously,  wilfully  and  maliciously  set  fire  to  a  certain  dwell- 
ing house  of  the  said  plaintiff  (said  dwelling  house  being  adjoin- 
ing to  a  certain  other  dwelling  house  in  which  there  were  at  the 
time  some  human  being  or  beings),  to  wit,  etc.,  and  that  unless 
the  said  plaintiff  should  be  arrested  forthwith  upon  such  charge, 
he,  the  said  plaintiff,  would  escape  justice,  to  wit,  etc.,  and  the 
said  defendant,  then  and  there,  with  force  and  arms,  without  a 
warrant,  and  without  any  reasonable  or  probable  cause,  upon  said 
charge,  falsely  and  maliciously  and  unlawfully  caused  and  pro- 
cured the  said  plaintiff  to  be  arrested,  near  midnight,  in  his  own 
house,  in,"  etc. 

The  third  count  charged  that  "the  said  defendant,"  on  the 
day  and  at  the  time  and  place  aforesaid,  "in  a  certain  discourse 
or  communication  which  he,  the  said  defendant,  then  and  there 
had  over  the  telephone,  to  and  with,  etc.  and  of  and  concerning 
the  said  plaintiff  and  of  and  concerning  the  said  fire  at  the  said 
dwelling  house  of  the  said  plaintiff,  etc.,  falsely,  wilfully  and  mali- 
ciously spoke  and  published  of  and  concerning  the  said  plaintiff 
and  of  and  concerning  the  said  fire  at,  etc.,  false,  scandalous, 
malicious  and  defamatory  words  following,  to  wit,  etc.  (meaning 
thereby  that  the  said  plaintiff  had  wilfully  and  maliciously  set  on 
fire  his  said  dwelling  house  and  was  guilty  of  the  crime  of  arson 
and  felony  and  was  then  fleeing  from  the  scene  of  the  said  crime 
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to  'escape  arrest,  and  also  meaning  thereby  to  advise  and  request 
that  a  poHce  officer  be  forthwith  sent  to  arrest  the  said  plaintiff 
upon  the  said  charge  of  arson  and  felony) ;  whereby,  by  means  of 
the  speaking  and  publishing  of  said  false,  etc.  words  by,  etc.  as 
etc.,  the  said  plaintiff  hath  been  and  is  greatly  injured  in  his  good 
name,  etc.,  and  also  by  reason  of  the  premises  the  said  plaintiff 
was,  with  force  and  arms,  arrested,  without  a  warrant,  and  with- 
out any  reasonable  or  probable  cause,  etc. ;  and  also  by  means  of 
the  premises  the  said  plaintiff  hath  been,  and  is  otherwise  greatly 
injured  and  damaged,"  etc. 

Several  causes  of  demurrer  were  assigned  to  each  of  said 
counts.  It  was  objected  that  each  is  ambiguous  and  uncertain  in 
that  it  is  impossible  to  determine  from  anything  therein,  whether 
the  plaintiff  seeks  to  recover  for  direct  or  consequential  injuries; 
that  each  charges  two  separate  and  distinct  causes  of  action; 
that  none  is  drawn  with  sufficient  particularity;  and  that  each  is 
insufficient  in  that  mere  conclusions  of  law  are  stated  without 
sufficient  facts  to  support  them. 

Per  Curiam.  [1-4]  The  first  two  counts  are  not  open  to  the 
objections  urged,  and  the  demurrer  as  to  them  is  overruled.  The 
third  count  is  double  and,  therefore,  bad. 

The  demurrer  to  the  third  count  is  sustained. 


Charles  B.  Dougherty,  Executor  of  Thomas  McHugh,  deceased, 
defendant  below,  plaintiff  in  error,  as.  Henry  M.  'White, 
plaintiff  below,  defendant  in  error. 

1.    Evidence-— Relevancy. 

While  evidence,  to  be  admissible,  must  correspond  with  the  allegations 
and  be  confined  to  the  point  in  issue,  it  is  not  necessary  that  it  should  bear 
directly  on  the  issue,  but  is  admissible  if  it  tends  to  prove  the  issues,  or  consti- 
tutes a  link  in  the  chain  of  proof,  since  any  circumstance  that  may  afford  a 
fair  and  reasonable  presumption  of  the  fact  to  be  tried  is  relevant,  and  to  be 
left  to  the  jury  to  determine  its  precise  force  and  effect. 
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2.    Evidence — Rblbvahcy. 

In  an  action  against  decedent's  executor  to  recover  the  reasonable  value 
of  services  alleged  to  have  been  rendered  decedent,  certain  notes  executed 
by  plaintiff  to  decedent  to  evidence  loans  made  by  decedent  to  plaintiff 
during  the  period  for  which  plaintiff  claimed  indebtedness  for  services,  and 
checks  executed  by  decedent  to  plaintiff  as  a  part  of  the  loan  transaction  for 
the  money  furnished  plaintiff,  were  relevant  on  the  issue  whether  plaintiff, 
daring  such  period,  was  rendering  services  amounting  to  more  than*  the  value 
of  the  loan,  for  which  he  expected  decedent  to  pay. 

(June  20,  1911.) 

Curtis,  Chancellor,  PrarNBwnx,  C.  J.,  and  Boyce,  J., 
sitting. 

Charles  F.  CwUy  for  plaintiff  in  error. 

J.  Frank  Bail  for  defendant  in  error. 

Supreme  Court,  January  Term,  1911. 

Writ  op  Error  (No.  4,  January  Term,  1911)  to  the  Su- 
perior Court  of  the  State  of  Delaware,  in  and  for  New  Castle 
County.  Action  by  Henry  M  .White  against  Charles  B.Dougherty, 
Executor  of  Thomas  McHugh,  deceased,  to  recover  for  work  and 
labor  done  and  services  performed  for  the  deceased  during  his 
lifetime.  Judgment  for  plaintiff  (1  Boyce  355).  Reversed — The 
facts  and  questions  presented  appear  in  the  opinion  of  the  court. 

Boyce,  J.,  delivering  the  opinion  of  the  court: 

This  was  an  action  of  assumpsit,  brought  by  Henry  M.  White, 
the  plaintiff  below,  against  Charles  B.  Dougherty,  executor  of 
Thomas  McHugh,  deceased,  the  defendant  below,  to  recover  com- 
pensation for  personal  services  alleged  to  have  been  rendered  by 
the  plaintiff  to  the  said  McHugft,  in  his  lifetime. 

The  declaration  contained  a  single  common  count  for  the 
work,  labor,  care  and  diligence  of  the  said  plaintiff  by  him,  etc., 
done,  performed  and  bestowed  in  and  about  the  business  and  per- 
son of  the  said  McHugh,  in  his  lifetime,  at  his  special  instance  and 
request,  etc. 

The  pleas  were  non-assumpsit,  payment,  statute  erf  timitattons 
and  set-off.     Replications  and  issues  were  entered. 

At  the  trial,  counsel  for  the  plaintiff  started  his  claim  ao 
follows: 
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'To  work  and  labor  in  taking  care  of,  cooking  for,  wash- 
ing for  and  in  acting  as  a  companion  and  an  assistant 
to  the  late  Thomas  McHugh,  from  the  fifteenth  day 
of  June,  A.  D.  1904,  to  December  thirteenth,  A.  D. 
1906,  911  days  at  one  dollar  a  day $911.00 

Less  14  days  in  October,  1905 14.00 


$897.00" 

Two  certain  promissory  notes  for  one  hundred  dollars  and 
sixty-five  dollars,  respectively,  made  by  the  plaintiff,  payable  to 
the  order  of  the  said  McHugh,  three  months  after  date,  and  dated 
the  seventh  day  of  December,  A.  D.  1905,  and  the  fifteenth  day  of 
October,  A.  D.  1906,  respectively,  were  offered  in  evidence  by  the 
defendant  as  declarations  or  admissions  of  the  plaintiff  against 
interest.  It  was  contended  that  the  notes  had  been  given  dur- 
ing the  period  covered  by  the  statement  of  the  claim  of  the 
plaintiff,  and  should  be  admitted  in  evidence  to  aid  the  jury  in 
determining  whether,  on  the  dates  and  at  the  time  of  the  delivery 
of  said  notes,  the  plaintiff  had  any  claim  accruing  or  accrued 
against  the  said  McHugh. 

It  was  urged  that  the  notes  were  not  admissible  under  the 
plea  of  payment,  or  any  plea  filed,  either  in  bar  of,  or  as  set-off 
to,  the  plaintiff's  cause  of  action;  and  it  was  insisted  that  if  the 
notes  were  admissible  at  all,  they  should  have  been  pleaded  spe- 
cially, as,  at  most,  they  would  only  be  presumptive  evidence,  tend- 
ing to  show  that  there  was  no  liability  on  the  part  of  the  testator 
to  the  plaintiff  at  the  time  they  were  given. 

The  court  below,  in  refusing  to  admit  the  notes,  said,  in  part : 
"The  two  notes  that  have  been  offered  in  evidence  are  dated 
December  7,  1905,  and  October  15,  1906,  made  and  delivered  by 
the  plaintiff  to  the  deceased.  The  issue  in  this  case  is  whether 
the  plaintiff  performed  certain  services  for  Thomas  McHugh  dur- 
ing the  period  extending  from  June,  1904,  to  December,  1906,  the 
time  of  his  death,  for  which  the  estate  of  the  deceased  is  liable; 
and  the  plaintiff  relies  upon  an  implied  contract.  The  defendant 
contends  that  no  services  were  performed  by  the  plaintiff  for 
which  the  defendant  is  bound  to  pay.     These  notes  are  offered, 
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not  for  the  purpose  of  showing  a  settlement  between  the  parties — 
they  could  not  be  offered  for  that  purpose,  at  least  in  the  present 
stage  of  the  proceedings.  The  defendant  contends,  however,  that 
they  show  a  declaration  against  the  interest  of  the  plaintiff.  If 
they  show,  or  tend  to  show  that  the  plaintiff  did  not  perform  the 
services  for  which  he  is  suing,  or  the  payment  for  services  rendered 
by  the  plaintiff  had  been  made,  that  is  material.  But  we  do  not 
think  they,  in  any  way,  show  either  of  those  facts.  The  notes, 
so  far  as  appear;  from  the  evidence  at  this  time,  represent  a  sepa- 
rate and  distinct  transaction  between  the  plaintiff  and  the  deceased, 
and  throw  no  light  whatever  upon  the  issues  in  this  case." 

An  exception  was  noted.  Two  checks  made  by  the  testator, 
payable  to  the  order  of  the  plaintiff,  and  bearing  his  indorse- 
ments, being  of  corresponding  dates  and  amounts  with  the  said 
notes,  were  also  offered  in  evidence  as  part  of  the  same  transac- 
tion. Objection  to  their  admission  for  the  same  reason  urged 
against  the  admission  of  the  notes,  was  sustained,  and  an  excep- 
tion was  noted. 

The  plaintiff  had  a  verdict  for  the  sum  of  eight  hundred  dol- 
lars. The  defendant  took  a  bill  of  exceptions.  The  four  several 
errors  assigned  may  be  embraced  in  one,  which,  in  effect,  was  that 
the  court  erred  in  refusing  to  admit  said  notes  and  checks  in 
evidence. 

The  plaintiff  below  did  not  seek  to  recover  upon  an  express 
promise  to  pay  for  the  services  alleged  to  have  been  rendered  by 
him  for  the  testator,  but  relied  upon  an  implied  promise  to  pay 
therefor. 

Counsel  for  the  plaintiff  in  error  conceded  that  the  plaintiff 
below  produced  testimony  at  the  trial  below,  tending  to  show 
that  during  the  period  from  June  15,  A.  D.  1904,  to  December  13, 
A.  D.  1906,  the  plaintiff  was  very  frequently  and  for  considerable 
periods  daily  in  the  company  of  the  said  McHugh,  and  that  some 
personal  services  were  rendered  by  him  to  the  said  McHugh,  but 
he  contended  that  the  services  in  contemplation  of  the  parties, 
were  of  a  friendly,  gratuitous  kind  for  which  the  law  did  not 
imply  a  promise  to  pay.  He  insisted  that  the  said  notes  and  the 
checks  should  have  been  admitted  in  evidence  as  declarations  or 
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admissions  by  the  plaintiff  as  of  their  respective  dates,  towtihmg 
the  existence  of  the  plaintiff's  claim,  and  as  showing  an  inconsis- 
tency between  the  then  conduct  of  the  plaintiff  and  his  present 
claim. 

Whether  the  plaintiff  rendered  his  alleged  services,  and 
whether  they  were  gratuitous,  are  questions  which  we  may  not 
determine.  If  rendered  as  alleged,  and  not  gratuitously,  the  law 
implies  a  promise  to  pay  therefor. 

As  we  have  shown,  counsel  for  the  plaintiff  below  urged,  at 
the  trial  below,  that  the  notes  and  checks  could  not  be  admitted 
under  the  pleas  filed.  His  brief  and  argument,  however,  were 
confined  to  the  contention  that  the  notes  and  checks  were  collateral 
matter,  and  properly  rejected  for  the  reason  they  could  not  throw 
any  light  upon  the  main  issue  of  fact. 

State  v.  Brantley,  84  N.  C.  766,  was  relied  upon  in  support  of 
this  contention. 

[1]  It  is  an  established  rule,  governing  the  production  of 
evidence,  that  the  evidence  offered  must  correspond  with  the 
allegations,  and  be  confined  to  the  point  in  issue.  It  is  not  neces- 
sary, however,  that  the  evidence  should  bear  directly  upon  the 
issue.  It  is  admissible  if  it  tends  to  prove  the  issue,  or  constitutes 
a  link  in  the  chain  of  proof;  although,  alone,  it  might  not  justify 
a  verdict  in  accordance  with  it.  This  rule  excludes  all  evidence 
of  collateral  facts,  or  those  which  are  incapable  of  affording  any 
reasonable  presumption  or  inference  as  to  the  principal  fact  or 
matter  in  dispute;  and  the  reason  is,  subject  to  well-recognised 
exceptions,  that  such  evidence  tends  to  draw  away  the  minds  of 
the  jurors  from  the  point  in  issue  and  to  excite  prejudice  and  mis- 
lead them;  and  moreover  the  adverse  party  having  no  notice  of 
such  a  course  of  evidence,  is  not  prepared  to  rebut  it.  Greenkaf 
an  Ev.  §§  51,  51  (a),  and  52. 

Collateral  facts,  or  those  which  are  incapable  of  affordkig 
any  reasonable  presumption  or  inference  as  to  the  principal  fact 
or  matter  in  dispute,  are  excluded.  State  v.  H inkle,  6  lew*  384; 
Lee  v.  Tinges,  7  Md.  236. 

It  is  well  settled  that  if  the  evidence  offered  conduces  in  any 
reasonable  degree  to  establish  the  probability  or  improbability  of 
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the  fact  in  controversy,  it  should  go  to  the  jury.  It  would  be  a 
narrow  rule,  and  not  conducive  to  the  ends  of  justice  to  exclude 
it  on  the  ground  that  it  did  not  afford  full  proof  of  the  non-existence 
of  the  disputed  fact.  Insurance  Co.  v.  Weide,  11  Wall.  438,  20  L. 
Ed.  197 ;  Brooke  v.  Winters,  39  Md.  508. 

Any  circumstances  that  may  afford  a  fair  and  reasonable 
presumption  of  the  fact  to  be  tried,  are  to  be  received  and  left  to 
the  consideration  of  the  jury  who  are  to  determine  upon  their 
precise  force  and  effect,  and  whether  they  are  sufficiently  satis- 
factory to  warrant  them  in  finding  any  of  the  facts  in  issue.  PhilUps 
Evidence,  111. 

It  is  said  that  the  great  and  general  rule  upon  the  subject 
seems  to  be  this, — that  all  facts  or  circumstances  upon  which  any 
reasonable  presumption  can  be  founded  as  to  the  truth  or  falsity 
of  the  issue,  or  disputed  fact,  are  admissible  in  evidence.  1  Starkie 
on  Evidence,  §  7. 

The  question,  therefore,  for  determination  by  this  court,  is, 
should  the  notes  and  checks  as  part  of  the  same  transaction,  given, 
as  they  were,  during  the  time  the  alleged  services  were  being  ren- 
dered, have  been  admitted  in  evidence  as  tending  in  any  reason- 
able degree  to  throw  light  upon  the  then  relations  and  contempla- 
tions of  the  parties,  and  as  affording  a  fair  and  reasonable  presump- 
tion or  inference  as  to  the  validity  of  the  plaintiff's  claim  ? 

[2]  Was  it  relevant  to  show  by  the  notes  and  checks  that  the 
plaintiff  borrowed  money  from  the  testator  at  times  when  accord- 
ing to  his  present  claim,  the  testator  was  owing  him  considerably 
more? 

True  it  is,  the  notes  and  checks  represent  a  separate  and  dis- 
tinct transaction  from  the  alleged  services  for  which  this  suit  was 
brought,  and  in  that  sense  they  are  collateral  to  the  issue  of  fact 
in  this  case.  But  it  appears  from  the  notes  and  checks,  that  the 
plaintiff,  on  the  seventh  day  of  December,  A.  D.  1905,  and  again, 
on  the  fifteenth  day  of  October,  A.  D.  1906,  gave  his  two  certain 
notes,  the  first  for  one  hundred  dollars  and  the  other  for  sixty- 
five  dollars,  each  payable  in  three  months,  receiving  at  the  time 
each  note  was  made,  the  testator's  check  for  a  corresponding 
amount,  when,  in  the  light  of  the  statement  of  the  plaintiff's 

21 
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cause  of  action,  the  testator  was  impliedly,  at  least,  indebted  to 
the  plaintiff  in  a  large  sum  of  money  which  had  been  accruing 
since  the  fifteenth  day  of  June,  A.  D.  1904,  at  the  rate  of 
one  dollar  per  day.  The  contention  is,  the  act  of  the 
plaintiff  in  giving  his  said  notes  to  the  testatcfr,  at  a  time  when  his 
alleged  claim  was  due  and  owing,  is  inconsistent  with  his  present 
claim,  and  not  made  less  so  from  the  fact  that  the  collection  thereof 
was  postponed  until  after  the  death  of  the  testator,  and  that 
whether  the  notes  and  checks  afford  evidence  of  such  inconsis- 
tency is  a  question  for  the  jury. 

We  shall  not  refer  to  or  review  here  all  the  cases  cited  by 
counsel  for  the  defendant.  The  three  cases  following  seem  to 
have  a  direct  bearing  upon  the  question  before  us. 

Where  the  contention  was  made  that  the  fact  the  defendant 
gave  to  the  plaintiff  a  judgment  note,  after  the  accruing  of  the 
cause  of  action,  created  a  presumption  that  the  claim  had  been 
paid,  Gilpin,  Chief  Justice,  said:  "This  is  certainly  true  as  a  gen- 
eral proposition,  and  if  this  fact  stood  alone,  without  other  circum- 
stances, it  would  be  entitled  to  great  weight;  as  it  would  imply  a 
settlement  between  the  parties  at  that  timte,  and  that  all  claims 
and  demands  between  them  of  inferior  grade  and  dignity  were 
included  in  it,  and  were  extinguished  by  the  security  of  a  higher 
nature.  It  raises,  however,  at  best  but  a  presumption,  and  as  all 
presumptions  of  this  character  may  be  rebutted,  it  is  not  neces- 
sarily conclusive  in  this  case,  *  *  *  for  this  will  very  properly 
depend  upon  the  view  which  the  jury  may  take  of  other  portions 
of  the  evidence."  Callaway  v.  Hearn,  1  Houst.  607;  Lodge  v.  Ains- 
cow,  1  Penn.  327,  41  AtL  187. 

In  an  action  of  assumpsit  brought  by  the  plaintiff  below,  to 
recover  compensation  for  nearly  five  years'  services,  alleged  to 
have  been  rendered  to  the  defendant  below,  as  an  employe  in  a  liv- 
ery stable,  it  was  held, — "When  one  claims  to  have  a  just  demand 
against  a  responsible  party  long  overdue,  with  payment  unasked, 
it  is  competent  to  show  that  during  the  time  in  question  the 
claimant  was  in  such  stress  of  pecuniary  circumstances  that  he 
could  ill  afford  to  forego  payment  of  his  demand,  if  he  had  one,  as 
evidence  tending  to  show  that  he  had  none.    But  in  order  to  give 
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this  kind  of  evidence  force  it  is  not  enough  simply  to  show  that 
the  claimant  was  poor;  it  must  appear  that  he  needed  money  to 
use;  for  from  this  arises  the  inference  against  him,  as  he  may  be 
poor  and  yet  have  no  occasion  to  use  money/1  Stone  v.  Tupper, 
58  Vt.  409,  5  AH.  387. 

In  an  action  to  recover  from  the  testator's  estate  the  amount 
of  indebtedness  alleged  to  be  due  the  plaintiff,  the  defendant  had 
been  permitted,  subject  to  exception,  to  prove  that  at  the  time 
when  the  plaintiff  claimed  the  deceased,  then  living  and  solvent, 
was  indebted  to  him  in  a  large  sum,  the  plaintiff  told  a  witness 
that  he  was  unable  to  pay  a  note  on  which  the  plaintiff  was  prin- 
cipal and  the  witness  surety,  the  court  said:  "The  evidence  ob- 
jected to  tended  to  show  that  the  plaintiff  was  in  need  of  money 
at  a  time  when,  according  to  his  present  claim,  the  deceased, 
Smith,  had  in  his  possession  a  considerable  sum  in  cash  belonging 
to  him.  The  plaintiff's  failure,  in  this  relation,  to  demand  or  to 
attempt  to  collect  his  debt  of  a  responsible  debtor,  is  a  circumstance 
which  has  some  logical  tendency  to  discredit  his  present  claim. 
Failure  to  make  claim  when  occasion  therefor  exists  has  some  ten- 
dency to  prove  the  invalidity  or  non-existence  of  the  claim.  Such 
failure  to  act  may  constitute  'an  admission  by  conduct'  adverse 
to  the  present  claim."  Page  v.  Hozleton,  74  N.  H.  252,  66  AH. 
1049. 

If  the  plaintiff  below,  in  a  situation  to  require  money,  bor- 
rowed from  the  testator,  at  different  times,  as  indicated  by  the 
notes  and  checks,  when  the  testator  was  indebted  to  him  in  a  much 
larger  sum,  and  had  been  for  a  considerable  length  of  time,  as  it 
is  made  to  appear  from  the  plaintiff's  statement  of  his  claim, 
without  making  a  demand  for  the  payment  of  his  claim,  or  for,  at 
least,  so  much  thereof  as  would  have  met  his  then  needs,  it  is,  we 
think,  a  circumstance  relevant  to  the  issue  in  this  case  which  was 
proper  to  go  to  the  jury  for  their  consideration  in  connection  with 
the  other  evidence,  in  determining  the  validity  or  invalidity  of  the 
plaintiff's  claim. 

It  is  the  unanimous  opinion  of  the  court  that  the  said  notes 
and  checks  should  have  been  admitted  in  evidence  under  the  gen- 
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eral  issue,  and  we,  therefore,  reverse  the  judgment  of  the  court 

below. 

Judgment  reversed. 


State  vs.  Walter  Honey. 

1.  Indictment    and    Information — Included    Offenses — Assault    to 
Rape. 

A  charge  of  assault  with  intent  to  rape  includes  an  assault  as  welL 

2.  Assault  and  Battery — "Assault" — Definition. 

An  "assault"  is  an  unlawful  attempt  by  force  and  violence  to  do  injury 
to  the  person  of  another,  the  person  making  the  attempt  having  the  present 
ability  to  commit  such  injury. 

3.  Rape — Assault  to  Rape — Elements  of  Offense. 

In  a  prosecution  for  assault  with  intent  to  rape,  it  must  be  established 
that,  if  accused  had  consummated  his  intent,  he  would  have  been  guilty  of  rape. 

4.  Rape — Definition. 

"Rape"  is  carnal  knowledge  of  a  woman,  above  the  age  of  10  years, 
by  force  and  against  her  wilL 

5.  Criminal  Law — "Reasonable  Doubt." 

"Reasonable  doubt"  is  not  a  vague,  fanciful,  or  mere  possible  doubt, 
but  is  a  real,  substantial  doubt,  such  as  an  intelligent,  impartial,  and  conscien- 
tious man  would  entertain  after  a  careful  consideration  of  all  the  evidence. 

(April  19,  1911.) 

Pennewill,  C.  J.,  and  Rice,  J.,  sitting. 

W.  Watson  Harrington,  Deputy  Attorney  General,  for  the 
state. 

Richard  R.  Kenney  and  Henry  Ridgely,  Jr.,  for  defendant. 

Court  of  General  Sessions,  Kent  County,  April  Term,  1911. 

Indictment  (No.  8,  February  Term,  1911)  for  assault  with 
intent  to  commit  rape  upon  a  girl  seventeen  years  old  in  her 
dwelling  in  the  town  of  Dover,  at  about  eleven  o'clock  in  the 
forenoon,  of  January  30, 191 1 .  The  prosecuting  witness  swore  that 
the  prisoner  came  to  the  house,  entered  the  front  door  and  asked 
where  her  father  was.  She  told  him  he  was  away  from  home  at  work, 
and  closed  the  door.  In  a  few  minutes  the  prisoner  entered  the 
house,  came  to  the  kitchen  where  she  was  alone,  and  asked  her 
if  she  did  not  want  to  make  a  dollar.     She  said,  "No,"  she  had 
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dollars  of  her  own.  He  then  seized  her  by  the  shoulder  and  she 
released  herself  and  went  out  on  the  back  porch,  where  she  stayed 
until  she  thought  he  had  left  the  house.  When  she  re-entered  the 
kitchen  he  came  in  again,  seized  her  by  the  arm  and  throat  and 
threw  her  to  the  floor.  She  struggled  and  succeeded  in  getting 
up,  but  he  threw  her  down  the  second  time,  when  she  again  re- 
leased herself.  He  threw  her  down  the  third  time,  unfastened  his 
drawers  while  doing  so,  got  between  her  legs  and  put  his  hand 
under  her  clothing,  at  which  time  her  father  entered  the  kitchen 
and  asked  what  that  man  was  doing  there.  As  her  father  entered, 
the  prisoner  jumped  up,  ran  to  the  other  side  of  the  room  and 
adjusted  his  clothes.  The  father  immediately  took  her  to  the 
office  of  a  justice  of  the  peace,  where  she  made  the  complaint 
against  the  prisoner.  The  prisoner  denied  that  he  committed 
any  assault  at  all,  stating,  that  he  went  in  the  house  to  give  the 
girl's  father  a  drink,  sat  down  in  a  chair  and  was  talking  to  the 
prosecuting  witness  when  her  father  entered. 

(For  motion  for  continuance  of  same  case,  post  452.) 

Pennewill,  C.  J.,  charging  the  jury : 

Gentlemen  of  the  jury: — The  prisoner  at  the  bar,  Walter 
Honey,  is  charged  in  this  indictment  with  having  committed,  on 
the  thirtieth  day  of  January  of  the  present  year,  an  assault  upon  the 
prosecuting  witness,  Minnie  Coward,  with  the  intent  her  the  said 
Minnie  Coward  to  ravish  and  carnally  know. 

The  indictment  is  based  upon  a  statute  of  this  state,  which 
provides:  "That  if  any  person  shall,  with  violence,  assault  any 
female,  with  intent  to  commit  rape,  such  person  shall  be  deemed 
guilty  of  felony,"  etc. 

[1]  The  charge  embraces,  therefore,  as  you  observe,  not 
only  an  assault,  but  also  an  intent  to  commit  rape. 

[2]  An  assault  is  an  unlawful  attempt  by  force  and  vio- 
lence to  do  injury  to  the  person  of  another,  the  person  making  the 
attempt  having  the  present  ability  to  commit  such  injury. 

You  may  find  the  prisoner  guilty  of  an  assault  only,  if  the 
evidence  warrants  you  in  so  doing. 

[3]  In  order  to  find  the  prisoner  guilty  in  manner  and  form 
as  he  stands  indicted,  that  is,  guilty  of  an  assault  with  intent  to 
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commit  rape,  you  must  be  satisfied  from  the  evidence  that  if  the 
prisoner  had  consummated  his  intent,  that  is,  accomplished  his 
purpose,  he  would  have  been  guilty  of  rape. 

[4]  It  is  necessary,  therefore,  for  us  to  tell  you  briefly  what 
constitutes  the  crime  of  rape.  Rape  has  been  defined  by  the  court 
to  be  the  carnal  knowledge  of  a  woman,  above  the  age  of  ten  years, 
by  force  and  against  her  will. 

If  you  believe  from  the  testimony  that  the  prisoner  not  only 
committed  the  assault  alleged  in  the  indictment,  but  that  he 
intended  at  the  time  to  commit  the  crime  of  rape,  you  should 
find  him  guilty  in  manner  and  form  as  he  stands  indicted. 

In  this  case  you  may  find  any  one  of  three  verdicts,  as  the 
evidence  shall  warrant  and  justify,  viz. : 

If  you  are  satisfied  beyond  a  reasonable  doubt  from  the 
evidence  in  the  case  that  the  prisoner  committed  an  assault  upon 
the  prosecuting  witness  with  intent  to  commit  rape,  as  alleged  in 
the  indictment,  your  verdict  should  be  guilty  in  manner  and  form 
as  he  stands  indicted. 

If  you  are  not  satisfied  that  the  prisoner  committed  the 
assault  with  intent  to  commit  rape,  but  nevertheless  believe  be- 
yond a  reasonable  doubt  that  he  did  commit  an  assault  upon  the 
prosecuting  witness,  your  verdict  should  be  not  guilty  in  manner 
and  form  as  he  stands  indicted,  but  guilty  of  an  assault  only. 
But  if  you  are  not  satisfied  beyond  a  reasonable  doubt  that  the 
prisoner  committed  an  assault  upon  the  prosecuting  witness  with 
intent  to  commit  rape,  or  even  that  he  committed  an  assault 
upon  her,  your  verdict  should  be  not  guilty. 

In  order  to  convict  the  prisoner  it  is  necessary  that  you  shall 
believe  the  alleged  assault  was  committed  by  force  and  against 
the  will  of  the  prosecuting  witness.  If  it  was  done  with  her  consent, 
he  would  not  be  guilty  of  any  offense. 

[5]  If  after  carefully  considering  all  the  evidence  in  the  case, 
you  entertain  a  reasonable  doubt  of  the  guilt  of  the  prisoner,  that 
doubt  inures  to  his  benefit  and  your  verdict  should  be  not  guilty. 
But  we  say  to  you  that  a  reasonable  doubt  does  not  mean  a  vague, 
fanciful  or  mere  possible  doubt,  but  a  real  substantial  doubt, 
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and  such  a  doubt  as  intelligent,  impartial  and  conscientious  men 
would  entertain  after  a  careful  consideration  of  all  the  evidence 
in  the  case. 

Verdict,  guilty  of  assault. 


Mattoax  Leather  Company,  Inc.,  a  corporation  of  the  State 
of  Virginia,  vs.  Richard  Patzowsky,  Alden  B.  Sleeper 
and  Robert  E.  Binger,  trading  under  the  firm  name  of 
New  Castle  Leather  Company,  Patzowsky,  Sleeper  and 
Binger,  Proprietors. 

Corporations-— Agents — Authority — Evidence — Sufficiency. 

That,  without  official  action,  a  majority  of  the  directors  of  a  corpora- 
tion orally  authorized  plaintiff's  officer  to  sell  a  machine,  owned  by  the  cor- 
poration, and  to  sue  for  the  price,  is  insufficient  to  show  plaintiff's  right  to 
recover  the  price. 

(May  22,  1911.) 

Pennbwill,  C.  J.,  and  Boycb,  J.,  sitting. 

Reuben  Satterthwaite,  Jr.,  for  plaintiff. 

Robert  H.  Richards  for  defendants. 

Superior  Court,  New  Castle  County,  May  Term,  1911. 

Action  of  Assumfsit  (No.  47,  May  Term,  1910),  to  recover 
from  the  defendants  the  price  of  a  seasoning  machine  to  be  used 
in  defendants'  business  for  finishing  leather,  alleged  to  have  been 
sold  to  the  defendants  by  the  plaintiff,  the  property  in  said  ma- 
chine being  laid  in  the  plaintiff. 

Narr.  in  common  counts,  with  bill  of  particulars. 

Pleas,  non-assumpsit,  payment,  release  and  statute  of  limita- 
tions. 

At  the  trial,  plaintiff  proved  the  contract  for  the  sale  of  the 
machine  through  correspondence  by  mail;  also  the  delivery  of 
the  machine  to  the  defendants  and  the  return  by  the  latter  to  the 
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plaintiff,  claiming  it  was  defective  and  imperfect.  It  developed 
during  the  course  of  the  trial,  through  the  testimony  of  one  J., 
the  secretary  and  treasurer  of  the  plaintiff,  and  who  made  the 
alleged  sale,  for  the  plaintiff  to  the  defendants,  that  the  machine, 
at  the  time  of  the  sale,  was  not  the  property  of  the  plaintiff,  but 
belonged  to  the  Virginia  Kid  Company.  The  witness  was  then 
examined  as  follows : 
By  Mr.  S otter thwaite: 

Q.    You  testified  that  this  machine  was  owned  by  the  Vir- 
ginia Kid  Company?.    A.  Yes,  sir. 

Q.  And  that  it  was  sold  by  the  Mattoax  Leather  Company? 
A.  Yes,  sir. 

Q.  I  will  ask  you  if  the  Mattoax  Leather  Company  had  any 
authority  to  sell  this  machine  under  the  name  of  Mattoax  Leather 
Company  with  the  machinery  of  the  Mattoax  Leather  Com- 
pany?   A.    It  did. 
By  Mr.  Richards: 

X.  Was  the  authority  to  which  you  refer  in  writing?  A. 
It  was  not  in  writing. 

(The   previous    answer  of  the  witness  was  objected  to  by 
Mr.  Richards,  and  motion  made  to  strike  out,  which  motion  was 
refused.) 
By  Mr.  SaUerihwaiie: 

Q.  I  will  ask  you  if  you  had  authority  from  the  Virginia 
Kid  Company,  the  owner  of  this  machine,  to  enter  suit  for  the 
collection  of  the  purchase  price  in  the  name  of  the  Mattoax 
Leather  Company  ? 

(Objected  to  by  counsel  for  defendant.  Objection  over- 
ruled.) 

A.  I  did. 
By  Mr.  Richards: 

X.  You  are  the  secretary  and  treasurer  of  the  Virginia  Kid 
Company?    A.  Yes,  sir. 

X.  And  secretary  and  treasurer  of  the  Mattoax  Leather 
Company?    A.  Yes,  sir. 

X.  You  say  you  had  no  written  authority  to  act  as  the  agent 
of  the  Virginia  Kid  Company?    A.  I  did  not. 
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X.  Nor  no  written  authority  to  bring  a  suit  in  tb 
the  Mattoax  Leather  Company  for  the  use  of  theVi 
Company?    A.  I  did  not. 

X.  Who  gave  the  Mattoax  Leather  Company  the 
to  sell  this  machine?  A.  The  board  of  directors  of  tb 
Kid  Company. 

X.  How  did  they  receive  that  authority?  A.  We 
ginia  Kid  Company  was  a  close  corporation — four  or  fiv 
of  the  board  of  directors. 

X.  By  resolution  of  the  board?     A.  Not  by  reso 

X.  By  motion?    A.  Not  by  motion  of  the  board. 

X.  By  action  of  the  board?  A.  Not  by  official 
the  board;  just  by  the  majority  of  the  directors  authi 
to  sell  it  by  word  of  mouth. 

X.  How  did  you  get  your  authority  to  bring  si 
Virginia  Kid  Company  in  the  name  of  the  Mattoa 
Company?    A.  In  the  same  way. 

X.  That  was  all  the  authority  you  had?  A.  Tr, 
I  had. 

(Counsel  for  defendants  here  moves  to  strike  out 
mony  of  the  above  witness  as  to  his  authority  to  sell  tl 
and  bring  suit  therefor  in  the  name  of  the  Virginia  Kid 
no  legal  authority  having  been  shown.) 

Botcb,  J.: — At  the  time  the  plaintiff  sought  to  inti 
evidence,  we  had  considerable  doubt  about  its  admissi 
we  concluded  to  hear  it.  We  now  have  no  doubt  that 
tiff  has  not  shown  sufficient  authority,  and  we  order  tfa 
titnony  of  this  witness  as  to  his  authority  to  sell  and  sue 
out. 

The  plaintiff  closed  his  testimony  and  counsel  for  ■ 
moved  for  a  nonsuit  on  two  grounds,  viz.: 

First.  That  there  was  a  variance  between  the  all 
the  declaration  and  the  proof  adduced,  in  that  the  < 
alleged  in  substance  and  theory  that  the  defendants  wei 
to  the  plaintiff  for  a  certain  machine  which  the  plaint 
to  have  owned  and  sold  to  the  defendants  and  claimed 
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the  value  thereof  from  the  defendants — either  a 
a  value  on  quantum  meruit,  whereas  the  testimony 
.t  the  one  entitled  to  recover  the  value  of  the 
a  entirely  different  person  and  that  the  plaintiff 
no  interest  in  the  result  of  the  suit  and  was  entitled 
e  money,  and  that  therefore  no  right  of  action  and 
on  exists  between  the  plaintiff  and  the  defendants; 
stantial  variance  between  the  averments  in  the 
roof. 

he  narr.  filed  contained  simply  the  common  counts, 
licated  upon  the  existence  merely  of  an  implied 
n  the  parties,  and  the  proof  shows  clearly  that  there 
contract  in  writing  between  the  parties.  That 
stitute  a  fatal  variance,  and  the  plaintiff  cannot 

—It  seems  to  the  court  that  the  nonsuit  should  be 
we  do  grant  the  nonsuit. 


tatb  vs.  William  T.  Britttngham, 

B  ATTE  H  Y — E  VTDENCE— RbLE  V  ANC  Y. 

prosecution  for  assault  and  battery,  alleged  to  have  been 
endant  on  prosecutor  as  the  latter  was  digging  up  a  fence 
sd  to  belong  to  defendant,  the  state  admitted  that  defend- 
as  the  owner  of  the  land,  evidence  of  defendant's  title  to 
missible. 

Battery — "Assault" — "Battery." 

is  an  unlawful  attempt,  with  violence,  to  do  injury  to  the 
;  and  a  "battery"  is  the  actual  accomplishment  of  such 

'  Battery— Duty  to  Retreat. 

i  assaulted,  or  thinks  he  is  about  to  be  assaulted,  it  is  his 
at,  if  he  can ;  and,  if  not,  he  may  use  just  so  much  force  as 
ay  the  act  of  violence  against  him.  or  to  protect  his  life  or 
y,  and  if  he  uses  more  force  he  is  guilty  of  unlawful  assault. 

Battery — Ejectment  of  Trespasser — Force. 

may  eject  a  trespasser  in  a  proper  and  reasonable  way, 
■ce  than  is  reasonably  necessary  to  remove  the  trespasser 
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5.   Criminal  Law— Weight  of  Evidence. 

Where  there  is  a  conflict  in  testimony,  it  is  the  jury's  duty  to  reconcile 
it,  if  possible;  and,  if  not,  they  may  accept  such  as  thev  consider  the  most 
worthy  of  credit  under  all  circumstances,  having  regard:  to  the  ignorance  or 
intelligence  of  witnesses,  their  interest  or  bias,  arid  opportunity  of  observing 
and  knowing  the  things  respecting  which  they  testify. 

(Februarys,  1911.) 

Judges  Boyce  and  Conrad  sitting. 
James  M.  Tunnell  for  the  state. 
Andrew  Marvel  for  the  defendant. 

Court  of  General  Sessions,  Sussex  County,  February  Term, 
1911. 

Indictment  (No.  3,  October  Term,  1910)  for  assault  and 
battery. 

At  the  trial  it  was  proved  by  the  state  that  on  May  21,  1910, 
while  the  prosecuting  witness  was  digging  up  a  fence  post  on  or 
near  the  boundary  line  separating  his  land  from  the  defendant's 
at  the  outskirts  of  Georgetown,  and  while  in  a  stooping  position, 
he  was  struck  from  the  rear  upon  the  side  of  the  head  with  a  brick 
in  the  hands  of  the  defendant  and  knocked  unconscious. 

The  defendant  contended  that  the  prosecuting  witness,  at 
the  time  of  the  assault  upon  him,  was  digging  up  a  post  wholly 
upon  defendant's  land,  and,  when  told  to  desist,  drew  his  shovel 
upon  the  defendant  as  if  to  strike  him,  being  within  reach  of  the 
defendant,  that  the  latter  picked  up  in  one  hand  a  small  block  of 
light  cedar  and  struck  the  prosecuting  witness  with  it  upon  the 
side  of  the  head,  knocking  him  to  his  knees,  but  not  stunning  him 
or  rendering  him  unconscious. 

[1]  The  defendant  sought  to  prove  his  title  to  the  land  where 
the  post  in  question  stood,  by  surveys,  plots  and  records,  in  justi- 
fication of  his  assault  upon  the  prosecuting  witness  who  was  tres- 
passing upon  the  defendant's  land;  his  contention  being  that  this 
was  admissible  as  showing  that  he  was  only  acting,  at  the  time 
of  the  assault,  in  defense  of  his  own  property  and  was,  therefore, 
justified  in  using  the  force  he  did  to  eject  the  prosecuting  witness. 
The  state  objected  to  the  proof  as  immaterial,  but  admitted  that 
the  defendant  Brittingham  believed,  at  the  time  of  the  assault, 
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that  he  was  the  owner  of  the  land  upon  which  the  alleged  assault 
was  committed.    The  court  sustained  the  objection. 

Conrad,  J.,  charging  the  Jury: 

Gentlemen  of  the  jury: — You  have  been  impaneled  to  try  the 
case  of  State  v.  William  T.  Brittingham,  who  is  charged  with  an  as- 
sault and  battery  upon  the  person  of  one  George  Wilson,  on  the 
twenty-first  day  of  May,  1910.  We  regret  very  much  that  a  case 
of  this  kind  should  take  up  the  time  of  the  court  and  the  jury. 
It  has  developed  that  this  whole  matter  grew  out  of  a  dispute  be- 
tween neighbors  over  a  small  piece  of  land,  or  a  boundary  line.  It 
ought  never  to  have  come  in  this  court,  but  is  a  matter  that  I 
thin^i  you,  gentlemen  of  the  jury,  will  agree  with  me,  should  have 
been  settled  by  reasonable  people  in  a  reasonable  and  proper  way. 
The  matter  of  the  dispute  is  not  for  your  determination,  but  the 
question  that  you  are  to  determine  is  as  to  the  guilt  or  innocence 
of  one  William  T.  Brittingham,  who  is  charged  with  assault  and 
battery. 

[2]  An  assault  is  an  unlawful  attempt  with  violence  to  do 
injury  to  the  person  of  another,  and  a  battery  is  the  actual  accom- 
plishment of  such  attempt. 

[3]  Where  one  is  assaulted,  or  thinks  he  is  about  lo  be 
assaulted,  it  is  his  first  duty  to  get  out  of  the  way  or  retreat,  if 
he  can;  if  he  cannot  reasonably  do  that,  he  may  use  just  so  much 
force  as  is  necessary  to  stay  the  act  of  violence  against  him  or  to 
protect  his  life  or  his  person  from  injury .  If  he  use  more  force  than 
is  necessary  for  that  purpose,  then  he  becomes  the  aggressor  and 
is  himself  guilty  of  an  unlawful  assault. 

[4]  In  this  case  it  is  admitted  by  the  state  that  the  accused, 
Brittingham,  believed  that  he  was  on  his  own  land. 

When  one  is  a  trespasser  on  another's  land,  the  person  owning 
the  land  is  justified  in  ejecting  the  trespasser,  but  he  must  do  it 
in  a  proper  and  reasonable  way,  and  is  only  justified  in  using  what 
force  is  reasonably  necessary  in  order  to  remove  the  person  from 
his  land. 

[5]  There  is  in  this  case  some  conflict  of  testimony,  and  the 
law  as  laid  down  in  this  state  is  that  where  there  is  a  conflict  in 
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the  testimony  it  is  the  duty  of  the  jury  to  reconcile  such  conflict 
if  they  can — and  the  conflict  may  arise  either  with  respect  to  acts 
from  which  the  fact  of  the  assault  may  be  proved,  or  with  respect 
to  acts  from  which  the  intent  of  the  assault  may  be  inferred.  If 
you  cannot  reconcile  the  testimony,  you  should  then  accept  such 
of  it  as  you  consider,  under  all  the  circumstances,  is  most  worthy 
of  credit  and  belief,  having  regard  to  the  ignorance  or  intelligence 
of  the  witnesses,  their  interest  or  bias,  and  the  opportunity  which 
they  bad  of  observing  and  knowing  the  things  respecting  which 
they  testified.  In  order  to  convict  the  prisoner,  it  is  incumbent 
upon  the  state  to  prove,  beyond  a  reasonable  doubt  every  material 
ingredient  of  the  crime  charged.  In  every  criminal  case  the 
accused  is  presumed  to  be  innocent  until  his  guilt  is  proved  to  the 
satisfaction  of  the  jury  beyond  a  reasonable  doubt. 

The  matter  of  self-defense  claimed  in  this  case  is  really  in- 
volved in  the  first  point  I  made  in  regard  to  whether  or  not  the 
defendant  was  in  danger  of  personal  injury,  and  that  is  a  matter 
for  your  determination.  The  facts  are  entirely  for  your  determina- 
tion; the  court  is  merely  laying  down  to  you  the  law  governing 
the  case.  The  facts  you  must  reconcile  and  from  those  facts 
make  up  your  verdict,  and  we  want  that  verdict  to  be  the  con- 
scientious conclusion  of  your  judgment,  after  a  full  and  fair  deter- 
mination of  the  facts  as  they  have  been  shown  from  the  witness 

stand.  Verdict,  not  guilty. 


Harry  Slaughter,  defendant  below,  plaintiff  in  error,  vs.  The 
Provident  Savings  Bank  op  Preston,  Maryland,  for  the 
use  of  William  B.  Messick,  plaintiff  below,  defendant  in 
error. 

Judgment— -Judgment  by  Confession — "Obligation." 

Under  Rev.  Code  1852,  amended  to  1893,  p.  745.  c  99,  §  12,  providing 
that  to  an  obligation  for  the  payment  of  any  sum  not  exceeding  $200  there 
may  be  an  extra  warrant,  duly  executed,  authorizing  any  justice  of  the  peace 
to  enter  judgment  thereon  by  confession,  the  word     obligation"  imports 
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an  instrument  under  seal,  as  does  the  warrant;  and  hence  a  note  and  warrant 
attached,  neither  of  which  were  under  seal,  do  not  give  a  justice  authority  to 
enter  judgment  by  confession. 

(April  24,  1911.) 

Pennbwill,  C.  J.,  and  Boyce,  J.,  sitting. 

William  M.  Hope  for  plaintiff  in  certiorari, 

James  M.  Satterfield  and  Caleb  5.  Layton  for  respondent. 

Superior  Court,  Kent  County,  April  Term,  1911. 

Certiorari  (No.  24,  February  Term,  1911)  to  Edwin  F. 
Wood,  a  justice  of  the  peace,  in  and  for  Kent  County. 

The  facts  appear  in  the  opinion  of  the  court. 

Pennewill,  C.  J.,  delivering  the  opinion  of  the  court: 

In  the  above-stated  case  it  appears  from  the  record  of  the 
justice  that  the  note,  upon  which  judgment  was  entered  without 
process  and  hearing,  was  not  an  instrument  under  seal,  and  that 
the  authority  to  confess  judgment  was  a  part  of  said  note,  and, 
therefore,  not  under  seal. 

The  following  exceptions,  among  others,  were  filed  to  the  said 
record  by  the  defendant  below: 

(1)  That  the  note  on  which  judgment  was  entered,  without 
process  and  hearing,  was  not  an  obligation  within  the  meaning  of 
section  12,  c.  99,  of  the  Revised  Code  of  the  Laws  of  Delaware, 

(2)  That  the  said  note  was  not  an  instrument  under  seal. 

(3)  That  there  was  no  warrant  of  attorney  authorizing  judg- 
ment to  be  entered  on  said  note  within  the  meaning  of  the  statute 
of  the  state  of  Delaware. 

(4)  That  the  authority  to  confess  judgment  on  said  note 
was  not  under  seal. 

[1]  The  only  authority  given  a  justice  of  the  peace  for  the 
entry  of  judgment  on  a  note  containing  a  warrant  for  the  confes- 
sion of  judgment  is  found  in  a  statute  (Revised  Code,  />.  745,  §12), 
which  reads  as  follows: 

"To  an  obligation  for  the  payment  of  any  sum  not  exceeding 
two  hundred  dollars,  there  may  be  annexed  a  warrant,  duly  exe- 
cuted, either  as  a  part  of  the  obligation,  or  otherwise,  authorizing 
any  justice  of  the  peace  to  enter  judgment  thereon,  without  pro- 
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cess;  upon  which  authority  an  action  may  be  docketed  at  the 
suit  of  the  obligee,  or  his  executors,  administrators,  or  lawful 
assigns,  against  the  obligor,  and  judgment  rendered  for  the  prin- 
cipal and  interest  and  costs;  provided,  that  such  judgment  shall 
not  be  for  more  than  two  hundred  dollars,  exclusive  of  interest 
and  costs:  and  provided  also,  that  the  obligation  and  warrant 
shall  be  filed  with  the  justice,  and  a  part  of  the  record. 

"And  if  any  defendant  in  such  judgment,  or  his  executors,  or 
administrators,  shall,  by  affidavit  filed  with  the  justice,  deny  the 
obligation,  or  set  forth  any  just  defence,  a  trial  shall  be  granted, 
which  shall  be  conducted  as  in  other  cases ;  but  the  judgment  shall 
not  be  vacated,  nor  any  execution,  or  levy  thereon,  set  aside, 
until  after  a  trial  and  determination  against  such  obligation,  or 
warrant;  but  any  such  levy  shaJl  be  a  security  for  what  may  be 
found  due  to  the  plaintiff,  the  proceedings  thereupon  being 
stayed,  unless  the  defendant  shall  give  sufficient  security  to  pay 
to  the  plaintiff  the  stun  justly  due,  which  shall  be  entered  as 

follows:  'On  the day  of ,  A.  D.,  18 — ,  A.  B.  (and 

C.  D.,  if  two)  became  surety  for  the  defendant  (or  defendants) 
for  the  payment  of  whatever  is  justly  due  to  the  plaintiff  (or  plain- 
tiffs) in  this  section;'  and  upon  such  entry  being  made  and  signed, 
the  judgment  and  execution  shall  be  set  aside." 

We  are  clearly  of  the  opinion  that  the  word  "obligation,"  as 
used  in  said  statute,  imports  an  instrument  under  seal;  and  we 
are  also  of  the  opinion  that  the  "warrant"  for  the  confession  of 
judgment,  must  likewise  be  under  seal. 

The  note  upon  which  judgment  was  entered  in  this  ca^e  not 
being  under  seal,  we  hold  it  was  not  an  "obligation"  within  the 
meaning  of  the  act;  and  that  the  "warrant"  annexed  being  exe- 
cuted as  a  part  of  said  note,  and  being  therefore  not  under  seal, 
was  not  sufficient. 

The  word  "obligation"  as  used  in  said  statute,  and  the  words 
"warrant  duly  executed,"  mean  instruments  under  seal;  and  we 
think  that  such  construction  and  significance  has  been  uniformly 
given  thereto  in  this  state,  whatever  may  have  been  the  decisions 
elsewhere. 

The  judgment  below  is  reversed. 
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raph-Cablb  Company,  a  corporation  of  the  State 
.re,  vs.  Delaware  Produce  Exchange,  Inc.,  a 
a  of  the  State  of  Delaware. 

i  on — Sufficiency  of  Account. 

of  account  with  a  telegraph  company,  made  up  of  items 
Geo.  A.  Wells,  Wheeling,  W.  Va.,"  insufficiently'  discloses 
'.  demand  warranting  refusal  of  judgment  on  affidavit  of 
eing  not  permissible  to  consider  the  corporate  name  of  the 
apparent  business  in  which  it  is  engaged  to  supply  any  de- 
tainment of  account. 

(March  17,  1911.) 

l,  C.  J.,  and  Rice,  J.,  sitting. 

Uggins  for  plaintiff. 

Tields  and  Henry  Ridgely  for  defendant. 

lourt,  New  Castle  County,  March  Term,  1911. 

Case  (No.  48,  March  Term,  1911). 

3   refuse   judgment   notwithstanding   affidavit   of 

vit  of  demand  consisted  of  the  caption  of  the  suit 

it  of  Edward  C.  Piatt,  treasurer  of  the  plaintiff,  in 

i,  stating  the    sum  demanded  as   three  hundred 

lollars   and  forty-five    cents   to  which   were    at- 

number  of  bill  heads  of   the  plaintiff  company 

secutively,  in  the  form  following  and  containing 

is  stated  below,  but  naming  different  persons  or 

s  and  amounts,  viz.: 

rs  will  confer  a  favor  by  verifying  and  paying  this 

■e  the  10th. 

*y  by  check  to  the  order  of  Postal  Telegraph-Cable 

pany  will  not  be  responsible  for  errors  not  called  to 
rithin  thirty  days  after  bills  are  rendered. 

"Office  at  Dover,  Delaware, 
aph  August  1910 
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"Delaware  Produce  Exchange,  Inc., 
Sheet  No.  1        Dover,  Del. 
To  Postal  Telegraph-Cable  Company. 

Aug.  1    Epstein  &  Karnofsky,  Wilkesbarre,  Pa 25 

1    Geo.  A.  Wells,  Wheeling,  W.  Va 40" 

Counsel  for  defendant,  in  support  of  their  motion,  presented 
the  following  brief: 

(1)  Copy  of  book  entries  does  not  sufficiently  disclose  the 
nature  of  the  account  sued  upon. 

"Such  book  entries  should  be  stated  with  all  the  particu- 
larity required  by  a  bill  of  particulars."  1  WooUey,  Delaware  Prac. 
§  256;  O'Hara  v.  Reed,  1  Penn.,  138,  39  AU.  776;  Clark  v.  Dotter, 
54  Pa.  215. 

(2)  The  rule  in  all  cases,  if  there  be  a  doubt,  is  that  we 
will  not  permit  judgment  to  be  taken  at  the  first  term  on  affidavit 
of  demand.  Davenport  Co.  v.  Addicks,  5  Perm.  4,  57  AU.  532; 
1  WooUey  Delaware  Prac.  §  246. 

(3)  Omissions  in  book  entries  cannot  be  supplied  by  infer- 
ence from  plaintiff's  corporate  name. 

Plaintiff's  Brief. 

The  book  account  of  a  corporation,  plaintiff,  together  with 
the  oath  of  the  clerk  of  the  corporation,  who  made  the  book  entries, 
is  evidence  thereof  for  work  and  labor  done.  1  Ph.  Ev.  95;  2 
Stark.  753;  4  Term  Rep.\  1  Str.  547;  Johnson  v.  Farmers*  Bank, 
1  Hon.  117. 

A  party  may  prove  his  book  of  original  entries,  whether 
kept  by  him  or  by  another.  Webb  v.  Pindergrass'  Adm'r,  4  Harr. 
439. 

A  notched  stick  admitted  in  evidence,  with  the  oath  of  the 
party,  as  a  good  book  of  original  entries.  Rowland  v.  Burton,  2 
Harr.  288. 

Scraps  of  paper  admitted  in  evidence  as  a  book  of  original 
entries.  Smith  v.  Smith's  Ex9r,  4  Harr.  532;  Hall  v.  Field,  4  Harr. 
533,  note,  Supreme  Ct.,  Sussex  Co.,  March  18,  1795;  Gailey  v. 
Washington's  Executrix,  2  Harr.  204;  1  Woolley  Del.  Pr.  §  256  (e), 
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;  p.  Dotter,  54  Pa.  215;  Wall  v.  Dovey,  60  Pa.  212; 
■A,  1  Perm.  138,  39  AU.  776;  2  Ewcy.  of  Evidence, 

ill,  C.  J.,  delivering  the  opinion  of  the  court: 
t  are  quite  clear  about  this  matter.     It  is  perfectly 

if  the  corporate  name  of  the  plaintiff  is  not  consid- 
y  of  the  book  account  filed  in  this  action  is  entirely 

and  insufficient  to  disclose  the  natuie  of  the  plain- 
.  The  only  question,  therefore,  before  us  is,  if  the 
aook  account  filed  is  clearly  insufficient  to  disclose 
the  account  sued  upon  for  which  recovery  is  sought, 
i  insufficiency  can  be  supplied  by  inference  to  be 
;he  corporate  name  of  the  plaintiff  and  the  business 

apparently  engaged.  We  think  not.  Therefore,  we 
te  motion  for  judgment  on  affidavit  of  demand  be 


■hicum  of  H.  by  Herbert  R.  Linthicum,  his  parent 
friend,  vs.  Willard  S.  Truitt. 


and  Shows — Merry-Go-Round — Negligence — Burden  of 

not  being  presumed,  one  suing  for  injury  while  attempting 
ing  merry -go- round  has  the  burden  of  showing  it. 
e — Definition. 

•e  "  is  a  failure  to  observe,  for  the  protection  of  another's  inter- 
:e  of  care,  precaution,  and  vigilance  which  the  circu instances 
whereby  such  person  is  injured. 

and    Shows — Merry- Go-Round — Injury—Negligence — 

IB. 
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5.  Theaters  and  Shows — Injury  to  Patron — Negligence— Jury  Ques- 
tions. 

In  an  action  for  injury  while  attempting  to  board  a  moving  merry-go- 
round,  questions  of  negligence  and  contributory  negligence  held  tor  the  jury. 

6.  Master   and   Servant* — Negligence   of   Employe   Toward  Third 
Person — Employe's  Liability. 

Negligence  of  one  in  charge  of  a  merry-go-round,  resulting  in  injury  to 
a  patron,  is  negligence  of  the  owner. 

7.  Theatres  and  Shows — Merry-Go-Round — Care  Required. 

One  operating  a  merry-go-round,  to  which  the  public  is  invited  to  ride 
for  hire,  must  provide  a  safe  vehicle,  machinery,  appliances,  guards,  and 
approaches,  and  must  use  great  care,  diligence,  and  skill  in  managing  and 
operating  the  same,  and  wise  precaution,  to  protect  patrons  from  injury. 

8.  Evidence — Weight — Conflicting  Evidence — Reconciliation. 
Where  the  testimony  is  conflicting,  the  jury  should  reconcile  it,  if  they 

can;  but,  if  they  cannot  do  so,  they  should  accept  as  true  that  part  deemed 
worthy  of  credit,  having  due  regard  to  the  opportunity  and  intelligence  of 
the  witnesses  to  know  that  to  which  they  have  testified,  to  their  demeanor, 
candor,  and  apparent  fairness,  and  to  their  interest  or  bias,  if  any. 

9.  Trial — Determination  of  Issues. 

The  jury  should  decide  a  case  from  the  evidence,  in  connection  with  the 
instructions,  and  unaffected  by  disputes  or  strictures  of  counsel. 

10.  Negligence — Contributory  Negligence. 

While  contributory  negligence  defeats  recovery  for  personal  injury, 
this  rule  is  somewhat  affected  by  the  relative  rights  and  duties  of  the  parties 
at  the  time  and  under  the  circumstances  of  tne  accident,  growing  out  of 
infancy  of  the  plaintiff  or  person  injured. 

11.  Negligence — Contributory  Negligence — Children. 

The  conduct  of  children  in  a  matter  of  contributory  negligence  is  not 
governed  by  the  rule  applying  to  adults;  the  degree  of  care  required  of  them 
depending  upon  their  maturity,  capacity,  ability  to  appreciate  danger,  and 
familiarity  with  their  surroundings. 

12.  Negligence — Injury  to  Child — Care  Exercised. 

If  an  infant  places  himself  in  a  position  of  peril,  though  unable  to  appre- 
ciate the  danger,  and  sustains  an  injury,  the  person  injuring  him  is  not  Gable 
if,  by  using  due  and  reasonable  care,  he  could  not  have  discovered  the  peril 
and  prevented  the  injury. 

13.  Damages — Personal  Injury — Measure. 

An  infant,  negligently  injured,  is  entitled  to  such  recovery  as  will  rea- 
sonably compensate  him  for  the  injuries,  including  recovery  for  past  and  future 
pain  and  suffering,  and  for  any  permanent  injuries  resulting  from  the  accident. 

{April  19,  1911.) 

Judges  Boyce  and  Woolley  sitting. 
Woodburn  Martin  and  Levin  Irving  Handy  for  plaintiff. 
Robert  C.  White  and  James  M.  Tunnell  for  defendant. 
Superior  Court,  Sussex  County,  April  Term,  1911. 
Action  on  the  Case  (No.  18,  October  Term,  1907)  by  an 
infant  through  next  friend,  to  recover  damages  for  personal  injur- 


340 SUPBMOR  COURT— 1911. [2Boyoe 

Prayers. 

ies  received  while  attempting  to  get  on  a  merry-go-round  while 
in  motion. 

See  facts  in  charge  of  court. 

Plaintiff's  Prayers. 

The  operation  of  a  merry-go-round  for  the  purpose  of  carry- 
ing passengers  for  amusement,  in  consideration  of  the  money  paid 
therefor,  imposes  upon  the  person  engaged  in  such  business  the 
duty  of  using  the  greatest  care  and  diligence  for  the  safety  of  such 
passengers.  This  is  especially  the  case  when  the  passengers 
patronizing  the  merry-go-round  are  little  children,  who 
on  account  of  their  tender  years  and  immature  judgment 
cannot  be  expected  to  look  out  for  their  own  safety  with  the  same 
care  and  skill  which  a  grown  person  would  naturally  use. 

A  merry-go-round  for  the  amusement  of  children  is  a  machine 
fraught  with  danger.  Failure  to  guard  or  protect  such  dangerous 
machine  for  the  safety  of  those  rightfully  there  is  negligence. 

It  is  the  duty  of  a  person  owning  and  operating  a  merry-go- 
round  to  which  he  invites  children  and  the  public  to  come,  and 
ride  for  pay,  to  provide  a  safe  and  secure  means  of  ingress  to  and 
upon  said  machine,  and  to  this  end  the  merry-go-round  should 
be  brought  to  a  full  stop  and  stand  to  permit  patrons  to  enter  the 
same,  and  to  take  their  seats. 

If  the  jury  believes  from  the  weight  of  the  evidence  that  the 
servant  of  the  defendant  in  charge  of  the  merry-go-round,  directed 
the  plaintiff,  at  that  time  a  child  of  five  years  of  age,  to  enter  upon 
and  take  a  place  on  the  merry-go-round  while  the  same  was  in 
motion  they  should  consider  such  instruction  a  negligent  act  for 
which  the  defendant  is  liable. 

If  the  jury  believes  from  the  weight  of  the  evidence  that  the 
defendant's  merry-go  round  was  so  defectively  and  carelessly 
geared  and  constructed  that  in  revolving  a  space  was  at  certain 
intervals  opened  between  the  revolving  platform  and  the  stationary 
platform,  and  that  the  injury  to  the  plaintiff  was  caused  by  such 
careless  and  defective  gearing  and  construction,  then  their  verdict 
should  be  for  the  plaintiff. 
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If  the  jury  beUeves  from  the  weight  of  the  evidence  that  the 
defendant's  merry-go-round  had  certain  pieces  broken  out  and 
missing  from  the  stationary  platform  thereof,  and  that  by  reason 
of  such  defective  condition  of  said  platform  the  injury  com- 
plained of  happened  to  the  plaintiff,  then  their  verdict  should  be 
for  the  plaintiff. 

A  child  is  held  only  to  the  exercise  of  such  degree  of  care  and 
discretion  as  is  reasonably  to  be  expected  from  children  of  his  age. 

The  care  required  of  a  child  is  to  be  ascertained  by  his  matur- 
ity and  capacity,  and  the  particular  circumstances  of  the  case, 
and  the  determination  of  the  question  should  generally  be  sub- 
mitted to  the  jury. 

The  general  rule  is  that  an  infant  of  tender  years  is  deemed 
in  law  not  possessed  of  sufficient  discretion  to  make  it  guilty  of 
negligence  for  its  failure  to  exercise  due  care  for  its  safety.  Child- 
ren under  six  years  of  age  have  seldom  or  never  been  held  by 
courts  to  be  of  sufficient  age  and  maturity  to  be  held  to  accounta- 
bility for  contributory  negligence.  At  such  a  tender  age  the  plain- 
tiff should  not  be  charged  with  contributory  negligence  unless  it 
is  quite  plain  to  the  jury  that  he  acted  in  a  more  careless  and  neg- 
ligent manner  than  a  child  of  such  age  would  be  expected  to  act. 
29  Cyc.  537,  et  seq. 

Dependant's  Prayers. 

Where  reasonable  care  is  employed  in  doing  an  act  not  itself 
illegal  or  inherently  likely  to  produce  damage  to  others,  there 
will  be  no  liability  although  damage  in  fact  ensues. 

Reasonable  care  does  not  require  such  precautions  as  abso- 
lutely prevent  injury  or  render  accidents  impossible.  Nor  is  the 
doing  of  an  act  necessarily  negligence,  because  there  may  have 
been  a  safer  manner  of  performing  it.  21  Eng.  &  Am.  Encyclo- 
pedia of  Law,  464. 

It  is  incumbent  upon  the  owner  of  premises  upon  which  per- 
sons come  by  invitation  express  or  implied  to  maintain  such  prem- 
ises in  a  reasonably  safe  condition  for  the  contemplated  uses 
thereof  and  the  purposes  for  which  the  invitation  was  extended, 
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ugh  a  person  may  be  on  a  particular  portion  of  the  prem- 
nvitation,  yet  if  h<  ventures  upon  another  part  thereof  in 
a  warning  not  to  do  so  and  thereby  sustains  an  injury,  the 
or  of  the  piemises  is  not  liable  for  a  failure  to  maintain 

to  prevent  such  occurrences.     21   Am.  &  Eng.  Ency. 

471. 

!  defendant's  alleged  negligence  in  order  to  render  him  lia- 
t  have  naturally  and  proximately  caused  the  injury  com- 
of .  Though  the  defendant  may  have  been  guilty  of  some 
ce  at  the  time  of  the  reception  of  the  injuries,  it  must  be 

appear  that  the  particular  negligence  in  question  was  the 
te  cause  of  the  plaintiff's  injury. 

:  mere  fact  that  an  injury  might  have  been  avoided  by 
ption  of  certain  precautions,  does  not  prove  that  there 
It  in  failing  to  anticipate  and  provide  against  it.     Nor  is 

that  after  the  occurrence  of  an  accident  it  is  seen  that 
rident  might  have  been  easily  guarded  against  conclusive 
;ence. 
he  jury  should  find  from  the  evidence  that  the  plaintiff 

upon  the  platform  of  the  merry-go-round  through  the 
!  thereto  while  it  was  closed  and  against  the  warning  of 
ndant,  and  without  a  ticket,  he  was  then  a  trespasser  and 
xidant  was  not  liable  unless  the  jury  should  be  satisfied 
!  gross  negligence  of  the  defendant  from  which  the  injury 

was  the  proximate  cause  of  the  injury. 
i  burden  is  upon  the  plaintiff  to  show  that  the  gross  neg- 
>r  willful  or  wanton  carelessness  of  the  defendant  was  the 
.te  cause  of  the  accident.     Tully's  Adm'r  v.  P.,  W.  &  B. 
7.,  ZPenn.  466,  SO  Atl.  95. 

srcE,  J.,  charging  the  jury: 

itlemen  of  the  jury: —  This  is  an  action  brought  by  John 

ucum  of  H.  by  Herbert  R.  Linthicum,  his  parent  and  next 

igainst  Willard  S.  Truitt,  to  recover  damages  for  personal 

to  the  said  John  C.  Linthicum  of  H.,  alleged  to  have  been 

led  by  the  negligence  of  the  defendant. 

;  declaration  filed  in  this  case  contains  five  counts.     It 
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is  averred  in  each  of  them  that  the  defendant  was,  at  the  time  of 
the  happening  of  the  accident  complained  of,  on  the  first  day  of 
August,  A.  D.  1906,  in  the  possession  of  and  engaged  in  the  opera- 
tion of  a  certain  machine  commonly  known  as  a  merry-go-round, 
located  in  the  town  of  Rehoboth,  in  this  county,  and  was  engaged 
in  the  business  of  carrying  passengers  thereon  for  hire  and  reward. 
The  negligence  relied  upon  by  the  plaintiff  is  averred,  briefly  and 
substantially  stated,  as  follows: 

First,  the  defendant  so  negligently  operated  his  said  machine 
that  thereby  the  machine  caught  the  left  foot  and  leg  of  the  infant, 
five  years  and  six  months  of  age,  between  the  revolving  part  of 
the  machine  and  the  stationary  platform  surrounding  the  same, 
thereby  the  left  foot  and  leg  of  the  infant  were  and  became  jammed, 
squeezed,  mashed  and  pressed,  and  he  was  thereby  wounded, 
bruised,  lamed,  crushed  and  permanently  injured. 

Second,  the  defendant  so  negligently  operated  the  machine 
that  the  same  was  not  brought  to  a  stop  and  standstill  to  permit 
the  infant  to  be  secured  upon  the  same,  but  permitted  the  machine 
to  be  in  motion  when  he  was  in  the  act  of  entering  in  and  upon 
the  machine,  thereby  he  was  thrown  from  the  machine  moving, 
and  his  left  foot  was  caused  to  be  precipitated  into  an  open  space 
existing  between  the  circumference  of  the  floor  of  the  revolving 
part  of  the  machine  and  the  edge  of  the  stationary  platform  sur- 
rounding the  same,  thereby  the  left  foot  and  leg  of  the  infant  were 
and  became  jammed,  etc. 

Third,  the  defendant  so  negligently  geared  and  constructed 
the  machine  as  that  the  revolving  platform  described  an  ellipse 
and  not  a  true  circle  when  the  same  was  in  motion  so  that  at  alter- 
nate intervals  during  each  revolution  a  space  through  which  the 
left  foot  of  the  infant  could  be  precipitated  was  opened  between 
the  rotary  and  stationary  platform  as  and  when  he  was  entering 
into  and  upon  the  machine  from  the  stationary  platform  contig- 
uous thereto,  the  left  foot  of  him  was  precipitated  into  the  open 
space  and  was  caught  and  held  between  the  revolving  and  the 
stationary  platforms  while  the  machine  was  in  motion,  and  thereby 
his  foot  was  wounded,  etc. 

Fourth,  the  defendant  by  and  through  his  servant  in  charge 
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of  the  machine  negligently  instructed  and  directed  the  infant, 
being  then  and  there  a  passenger,  to  enter  upon  and  take  a  place 
on  the  machine  while  in  motion,  thereby,  he  the  infant  precipi- 
tated his  left  foot  and  leg  in  an  open  space  between  the  revolving 
part  of  the  machine  ancf  the  stationary  platform  surrounding  the 
same  when  the  left  foot  and  leg  of  him,  the  infant,  became  jammed, 
etc. 

Fifth,  the  defendant  negligently  failed  to  provide  a  reasonably 
safe  machine  in  that  certain  pieces  were  broken  out  of  the  sta- 
tionary platform  thereof,  thereby  the  infant  precipitated  his  left 
foot  through  a  hole  in  the  floor  of  the  stationary  platform,  and 
his  left  foot  and  leg  were  and  became  jammed,  etc. 

The  defendant  denies  that  he  or  his  servant,  in  charge  of  the 
machine  at  the  time  of  the  accident,  was  guilty  of  any  negligence 
that  caused  the  injury  complained  of;  and,  moreover,  insists  that 
if  there  was  any  negligence,  it  was  the  negligence  of  the  infant, 
and  not  the  negligence  of  the  defendant. 

[1]  You  have  heard  the  contentions  of  the  parties  and  the 
testimony  of  the  witnesses  introduced  in  support  of  their  respec- 
tive contentions.  We  shall  not  attempt  to  recapitulate  the  evi- 
dence. We  are  not  permitted  to  comment  upon  it,  if  we  would. 
You  are  the  exclusive  judges  of  the  weight  and  value  of  the  testi- 
mony and  of  the  credibility  of  the  witnesses.  When  you  retire 
to  your  room  for  deliberation  you  will  carefully  consider  the  evi- 
dence adduced  before  you  in  connection  with  the  law  announced 
to  you  by  the  court,  and,  governed  by  the  law  and  the  evidence, 
and  by  that  alone,  come  to  your  conclusion  upon  the  issue  of  fact 
involved  in  this  case,  and  return  with  your  verdict  accordingly. 

It  is  admitted  that  the  defendant  owned  and  operated  the 
merry-go-round  upon  which  and  at  the  time  the  accident  occurred, 
and  that  he  was  duly  licensed  to  operate  the  same. 

[2]  In  an  action  of  this  kind  it  is  necessary  that  the  plaintiff 
should  both  allege  and  prove  negligence  on  the  part  of  the  defend- 
ant to  entitle  him  to  a  recovery.  Negligence  is  never  presumed. 
It  must  be  proved,  and  the  burden  of  proving  it  rests  upon  the 
plaintiff. 

[3]   Negligence  has  been  defined  to  be  a  failure  to  observe, 
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for  the  protection  of  the  interests  of  another  person,  that  degree  of 
care,  precaution  and  vigilance  which  the  circumstances  justly 
demand,  whereby  such  other  person  suffers  injury. 

[4,  5]  There  is  no  presumption  of  negligence  either  on  the 
part  of  the  plaintiff  or  on  the  part  of  the  defendant,  from  the  mere 
fact  that  injury  resulted  to  the  plaintiff  by  reason  of  the  alleged 
accident.  Whether  there  was  any  negligence,  at  the  time  of  the 
accident,  and  whose,  you  must  determine  from  all  the  facts  and 
circumstances  of  this  case  as  disclosed  to  you  by  the  testimony 

■  of  the  witnesses. 

(6]  The  negligence  of  the  servant  Mooney,  in  charge  of  the 
machine,  if  any,  that  may  have  contributed  to  the  accident  would 
be  the  negligence  of  the  defendant,  his  employer. 

[7]  It  is  the  duty  of  a  person  owning  and  operating  a  merry- 
go-round  to  which  the  public  is  invited  to  ride  for  hire  to  provide 

|  for  them  a  safe  vehicle,  machinery,   appliances,   guards  and 

|  approaches  for  their  protection  against  injury,  and  of  such  person 

the  law  exacts  great  care,  diligence  and  skill  in  the  management 

I  and  operation  of  the  same,  and  the  use  of  wise  precaution  in  pro- 

I  tecting  his  patrons  from  injury. 

1  In  the  merry-go-round  in  question,  it  is  conceded  that  there 

r  were  two  platforms — one  stationary  and  the  other  rotary.     In 

considering  the  issues  of  fact,  involved  in  this  case,  we  instruct 
you  that  the  stationary  platform  as  well  as  the  rotary  platform 
was  a  part  of  the  merry-go-round.  And  the  law  which  we  charge 
you  applies  alike  to  both  of  them. 

[8]  Where,  as  in  this  case,  the  testimony  is  conflicting,  you 
should  reconcile  it  if  you  can,  but  if  you  cannot  do  so,  you  should 

*  accept  as  true  that  part  of  it  which  you  deem  worthy  of  credit, 
and  reject  that  part  of  it  which  you  deem  unworthy  of  credit, 
having  due  regard  to  the  opportunity  and  intelligence  of  the  wit- 
nesses to  know  that  to  which  they  have  testified,  to  their  demeanor, 

r  candor,  and  apparent  fairness,  and  to  their  interest  or  bias,  if 

f  any. 

*  Your  verdict  should  be  for  that  party  in  whose  favor  is  the 
preponderance  or  greater  weight  of  the  evidence. 

[9]  We  are  constrained  to  remind  you  again,  gentlemen  of 
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the  jury,  that  you  should  decide  this  case  from  the  evidence  as 
you  have  heard  it  from  the  witness  stand  considered  in  connection 
with  the  charge  of  the  court  upon  the  law.  You  should  not  be 
drawn  aside  by  the  disputes  or  strictures  of  counsel  from  the  issues 
of  fact  involved  in  this  case. 

Briefly  stated  the  contention  of  the  plaintiff  is  that  the  infant, 
on  the  day  of,  and  immediately  before,  the  accident,  went  to  one 
Mooney,  a  servant  of  the  defendant,  in  charge  of  the  machine, 
and  purchased  tickets  for  himself  and  brother  for  a  ride  upon  the 
machine  and  that  the  servant  directed  him  then  and  there  "  to  go 
and  hop  on"  the  machine,  at  the  time  in  motion,  and,  in  attempt- 
ing to  do  as  directed,  he,  the  infant,  was  injured  as  you  have  had 
detailed  before  you.  Mooney,  the  said  servant  of  the  defendant, 
admits  that  he  was  in  charge  of  the  machine  at  the  time  of  the 
accident,  but  he  denies  that  the  infant  purchased  tickets  from 
him  as  claimed  by  the  plaintiff  or  that  he  directed  the  child  "to 
go  and  hop  on"  the  machine.  But  he  claims  that  a  short  time 
before  the  accident  the  child  crawled  under  the  rope  across  the 
entrance  to  the  machine,  and  seeing  the  child  he  took  him  outside 
of  the  rope  and  told  him  to  stay  outside,  that  he  then  proceeded 
to  attend  to  his  duties  in  and  about  the  operation  of  the  machine, 
when,  very  shortly  thereafter,  he  heard  the  cry  of  a  child  and  look- 
ing around  saw  the  child  with  his  foot  caught  between  the  rotary 
and  permanent  platforms,  that  the  machine  was  stopped  immedi- 
ately and  the  child  was  relieved  from  the  position  in  which  he 
had  been  caught;  that  the  defendant  was  in  the  exercise  of  due 
and  proper  care  in  the  management  of  the  premises  and  in  the 
movement  of  the  machine  at  the  time  of  the  accident  and  that  the 
accident  occurred  through  the  contributory  negligence  of  the  child. 

[10,  11]  As  to  the  application  of  the  law  of  contributory  neg- 
ligence in  a  case  like  this  we  instruct  you  as  follows: 

While  it  is  a  rule  of  law  that  contributory  negligence,  on  the 
part  of  the  person  injured,  will  defeat  the  recovery  of  damages 
for  the  injury,  yet  such  rule  is  somewhat' affected  by  the  relative 
rights  and  duties  of  the  plaintiff  and  the  defendant  at  the  time  and 
under  the  circumstances  of  the  accident,  growing  out  of  the  infancy 
of  the  plaintiff  or  person  injured.     It  is  a  well  established  rule 
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of  law  that  the  conduct  of  children  in  the  matter  of  contributory 
negligence,  should  not  be  governed  by  the  same  rule  that  gov- 
erns adults.  For  while  it  is  the  duty  of  the  infant  to  exercise 
ordinary  care  to  avoid  the  injuries  of  which  he  complains,  ordi- 
nary care  for  him  is  that  degree  of  care  which  children  of  the  same 
age,  of  ordinary  care  and  prudence,  are  accustomed  to  exercise 
under  like  circumstances.  But  this  is  not  an  inflexible  rule,  and 
is  to  be  modified  according  to  the  maturity  and  capacity  of  the 
infant,  his  ability  to  understand  and  appreciate  the  danger,  and 
his  familiarity  with  all  the  surroundings  and  conditions  in  each 
particular  case,  and  it  is  for  the  jury  to  say  whether  under  all  the 
circumstances  the  infant  exercised  reasonable  care.  Weldon  v.  P., 
W.  &  B.  R.  R.  Co.,  2  Perm.  11,  43  Ail.  156;  Tully's  Admr.  v.  P., 
W.  &  B.  R.  R.  Co.,  3  Penn.  455,  50  Ail.  95. 

[12]  While  a  particular  act  committed  by  an  infant  of  a  dis- 
cerning age  might  clearly  constitute  contributory  negligence,  yet, 
if  the  same  act  should  be  committed  by  an  infant  of  less  discern- 
ment, it  might  not  constitute  contributory  negligence.  Neverthe- 
less, if  such  infant  places  himself  in  a  position  of  peril,  although 
he  may  be  unable  to  comprehend  and  appreciate  the  danger  to 
which  he  is  exposed,  and  should  sustain  injuries  in  consequence 
thereof,  the  person  injuring  him  tinder  such  circumstances  would 
not  be  liable  therefor,  if,  by  the  exercise  of  due  and  reasonable 
care,  he  could  not  have  observed  the  perilous  position  of  the  in- 
fant and  prevented  injury  to  him.  Goldstein  v.  Peoples  Ry.t  5 
Penn.  306,  60  Ail.  975. 

If  you  find  from  a  preponderance  of  the  evidence  that  the 
defendant,  or  his  servant,  failed  to  perform  any  of  the  duties 
required  of  him  by  the  law  as  we  have  defined  them  to  you,  which 
failure  proximately  contributed  to  the  injury  complained  of  with- 
out contributory  negligence  on  the  part  of  the  infant  in  the  sense 
we  have  before  charged  you,  your  verdict  should  be  for  the 
plaintiff. 

If,  however,  you  find  that  the  defendant  and  his  servant 
have  performed  the  duties  imposed  by  law  which  we  have  likewise 
defined  to  you,  and  were,  therefore,  not  guilty  of  any  negligence, 
or  being  without  negligence,  the  servant  Mooney  was  attending 
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to  his  lawful  business  on  and  about  the  machine,  and  did  not 
observe  the  danger  into  which  the  infant  may  have  placed  himself 
and  for  that  reason  failed  to  prevent  the  injury,  your  verdict 
6hould  be  for  the  defendant. 

[13]  If  you  are  satisfied  by  a  preponderance,  that  is,  the 
weight  of  the  evidence,  taking  into  consideration  all  the  facts 
and  circumstances  of  the  case  that  John  C.  Linthicum  of  H.,  the 
infant,  was  injured  as  the  result  of  the  accident  complained  of, 
and  was  caused  by  the  negligence  of  the  defendant,  without  fault 
on  the  part  of  the  infant  (therein  considering  his  age,  intelligence 
and  familiarity  with  the  surroundings)  then  your  verdict  should 
be  for  the  plaintiff  for  such  a  sum  as  in  your  judgment  from  the 
testimony  will  reasonably  compensate  the  said  John  C.  Linthi- 
cum of  H.,  the  infant,  for  his  injuries,  including  therein  his  pain 
and  suffering  in  the  past,  and  such  as  may  come  to  him  in  the  fu- 
ture, and  for  permanent  injuries  received,  if  any,  resulting  from 
the  accident. 

Verdict  for  defendant. 


Richard  Roe,  Casual  Ejector,  and  Jesse  A.  Wright,  Tenant  in 
Possession,  defendant  below,  plaintiff  in  error,  vs.  John  Doe, 
upon  the  demise  of  the  Town  of  Seaford,  a  corporation  of 
the  State  of  Delaware,  Trustee  of  Boachim  Burial  Ground, 
plaintiff  below,  defendant  in  error. 

1.  Ejectment — Issues — Consent  Rule. 

Where  a  proper  consent  rule  is  entered  by  a  defendant  in  ejectment, 
defendant  thereby  confesses  the  fictitious  lease  averred  by  the  real  plaintiff, 
the  entry  of  the  fictitious  casual  ejector,  and  ouster  by  the  latter  of  the  ficti- 
tious lessee  of  the  real  plaintiff,  so  that  such  averments  need  not  be  proved; 
the  only  question  remaining  to  be  tried  being  the  title  to  the  land  mentioned 
in  the  declaration  and  in  the  rule. 

2.  Ejectment— Title  Required. 

In  ejectment,  plaintiff  must  prevail  on  the  strength  of  his  own  title, 
and  not  on  the  weakness  of  or  a  detect  in  the  title  of  his  adversary. 
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3.  Chawties — TmusTBBs — Public  Charity. 

Where  an  owner  of  land  conveyed  the  same  to  seven  trustees,  to  be  used  as 
a  burying  ground,  and  after  the  death  of  the  last  surviving  trustee,  without 
another  being  appointed  or  elected,  the  Legislature  passed  Act  March  15, 
1909  (25  Del.  Laws,  c.  197),  providing  that  all  the  estate  vested  in  the  trus- 
tee! under  such  deed  should  be  vested  in  defendant  town  to  carry  out  the 
provisions  of  the  trust  the  legal  title  to  the  land  vested  in  the  town,  and  not 
m  the  personal  representative  of  deceased's  surviving  trustee;  the  General 
Assembly  having  power  to  transfer  the  legal  title  to  land  held  in  trust  for  pub- 
lic purposes  from  one  body  or  set  of  persons  holding  title  to  another,  or  to  a 
particular  corporation. 

4.  Charities— Trustbbs— Appointment  op  Successors — Conveyance — 
Necessity. 

Where,  after  the  death  of  a  sole  surviving  trustee,  to  whom  land  had  been 
conveyed  for  cemetery  purposes,  the  Legislature,  by  Act  March  15,  1909 
(25  Del.  Laws,  c.  197),  vested  the  title  in  the  town  no  actual  conveyance  of 
the  property  was  essential. 

5.  Charities — Trust  for  Town — Trustees — Power  to  Hold  Title. 
Seaford  Town  Charter  (23  Del.  Laws,  c.  194)  §  6,  providing  that  the  town 

may  purchase  and  hold  lands,  tenements,  and  hereditaments  in  fee  simple  or 
otherwise,  and  may  do  all  other  things  which  a  body  corporate  may  lawfully 
do  to  carry  out  the  objects  of  the  act,  conferred  on  the  town  legal  capacity 
to  take  title  to  property  located  in  the  town,  and  previously  conveyed  to 
trustees,  since  deceased,  for  a  public  burying  ground. 

6.  Charities — Trustees — Municipal  Corporation — Authority. 

Act  March  15, 1909  (25  Del.  Laws,  c.  197),  providing  that  all  title  previ- 
ously vested  in  trustees  under  a  deed  to  certain  real  estate  for  cemetery  pur- 
poses shall  be  vested  in  the  town  of  S.  to  carry  out  the  provisions  of  the  trust, 
having  been  duly  passed,  constituted  an  amendment  of  the  town's  charter, 
so  as  to  confer  power  on  the  town  to  take  title  to  the  property,  if  such 
power  did  not  previously  exist. 
/.    Evidence — Documentary  Evidence — Judicial  Record. 

Where  a  town,  having  succeeded  to  the  title  of  certain  cemetery  prop- 
erty, conveyed  in  trust  for  cemetery  purposes,  brought  ejectment  to  recover 
a  part  of  the  land  from  a  trespasser,  the  record  of  the  Court  of  Chancery, 
showing  the  appointment  of  the  town  as  trustee,  was  admissible. 

8.  Charities — Death  of  Truster — Holder  or  Legal  Title — Powers. 
Where,  after  the  death  of  a  sole  surviving  trustee  of  land  conveyed  for 

cemetery  purposes,  the  legal  title  became  vested  in  the  town  by  Act  March  15, 
1909  (25  Del.  Laws,  c.  197),  in  trust,  the  town  had  power  to  maintain  eject- 
ment against  a  trespasser,  whether  authorized  to  act  as  trustee  or  not. 

9.  Charities— Trustees — Qualification — Municipal   Corporation. 

A  nrankipal  corporation  was  not  disqualified  to  act  as  trustee  of  land 
conveyed  in  trust  for  cemetery  purposes,  under  the  rule  that  there  is  no 
inherent  disqualification  in  a  municipal  corporation  to  execute  a  public  char- 
itable trust  of  a  character  not  repugnant  to  its  charter  or  general  purposes. 

{June  20,  1911.) 

Cuims,  Chancellor,  Pbnnbwill,  Chief  Justice,  and  Wool- 
let  J.,  sitting. 

Robert  C.  White,  James  M.  Turmell  and  Darnel  J.  Loyton, 
Jr.,   for  plaintiff  in  error. 
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Wkiley  and  Janes  and  Charles  W.  Cullen,  for  defendant  in 
error. 

Supreme  Court,  January  Term,  1911. 

Writ  of  Error  to  Superior  Court,  for  Sussex  County  (No. 
5,  January  Term,  1911) — Action  by  John  Doe,  on  the  demise  of 
the  Town  of  Seaford,  a  corporation  and  trustee  of  Boachim  Burial 
Ground,  against  Richard  Roe,  casual  ejector,  and  Jesse  A.  Wright, 
tenant  in  possession  (No.  11  October  Term,  1909).  Judgment 
for  plaintiff  (1  Boyce  216).  Affirmed.  Thef  acts  and  questions 
presented  appear  in  the  opinion  of  the  court. 

Curtis,  Chancellor,  delivering  the  opinion  of  the  court : 

The  action  in  the  court  below  was  one  of  ejectment  brought 
by  the  Town  of  Seaford,  a  municipal  corporation,  as  trustee  of 
Boachim  Burial  Ground,  to  recover  possession  of  the  burial 
ground  in  the  Town  of  Seaford.  The  pleadings  are  not  in  the  record 
filed  in  the  Supreme  Court,  but  it  is  to  be  assumed  that  they 
were  in  the  usual  and  proper  form  in  such  cases,  including  the 
consent  rule.  To  prove  its  case  the  plaintiff  put  in  evidence  a 
deed  from  James  Conwell  to  Henry  Little  and  six  other  persons, 
dated  April  29,  1818,  duly  recorded,  whereby  a  lot  of  land  in  Sea- 
ford was  conveyed  to  the  grantees,  and  to  their  successors  to  be 
elected  as  therein  mentioned,  as  trustees  in  trust  for  certain  pur- 
poses declared,  viz.:  (1)  For  a  public  burial  ground  and  (2)  for 
building  thereon  a  house  for  worship,  to  be  erected  by  contribu- 
tions to  be  received.  Authority  was  given  to  the  trustees  to  sell 
and  convey  the  church  building,  when  erected,  and  the  ground 
upon  which  it  should  stand,  and  the  disposition  of  the  proceeds  of 
sale  was  provided  for.  Vacancies  in  the  trustees  were  to  be  filled 
by  the  "subscribers,"  meaning  evidently  those  persons  who  should 
contribute  to  the  cost  of  erecting  the  meeting  house.  Prom  plots 
introduced  in  evidence,  and  the  testimony  adduced,  as  well  as  by 
the  statements  of  counsel,  it  appears  that  the  meeting  house  and 
the  land  on  which  it  stands  was  sold  and  conveyed  some  years 
prior  to  1909,  and  is  not  now  involved  in  this  action,  the  premises 
claimed  by  the  lessor  of  the  fictitious  plaintiff  in  the  action 
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only  the  remaining  portion  of  the  land  conveyed  by  James  Con- 
well,  the  part  used  as  a  public  burial  ground,  or  cemetery. 

By  an  act  approved  March  15,  1909  (Vol.  25,  c.  197,  Laws  of 
Delaware)  the  General  Assembly  enacted,  as  follows: 

"That  all  the  estate,  right,  title,  power  and  authority  vested 
in  the  trustees  under  and  by  a  deed  of  trust  *  *  *  from 
James  Conwell  to  Henry  Little  and  others,  trustees  and  their  suc- 
cessors in  trust  for  a  public  burial  ground,  be  and  the  same  is  here- 
by vested  in  the  Town  of  Seaford,  Sussex  County  and  State  of 
Delaware  for  the  purpose  of  carrying  out  the  provisions  of  said 
trust." 

The  preamble  to  the  act  recited  that  the  original  trustees 
were  long  since  dead;  that  no  new  trustees  could  be  legally 
elected  under  the  deed  of  trust;  that  no  one  had  authority  to 
protect  the  burial  ground  from  desecration;  and  that  the  Town  of 
Seaford  had  desired  authority  to  assume  control  of  the  cemetery. 

The  plaintiff  below  further  offered  in  evidence  the  record  of 
the  appointment  by  the  Chancellor  of  the  Town  of  Seaford  as 
trustee  of  the  burial  ground,  and  admission  of  the  record  was 
objected  to  by  the  defendant  on  the  ground  that  the  Town  of 
Seaford  was  not  competent  to  act  as  trustee,  though  the  defend- 
ant's attorney  expressly  admitted  that  the  appointment  had  been 
made.  After  argument  the  court  below  admitted  the  record 
showing  the  petition  of  the  Town  of  Seaford  to  be  appointed  trus- 
tee, and  its  appointment  by  the  Chancellor.  Exception  having 
been  taken  to  the  admission  of  this  evidence,  it  is  assigned  as 
error,  being  the  third  assignment  of  error.  The  record  of  the 
Court  of  Chancery  is  not  part  of  the  record  filed  in  this  court. 

No  evidence  was  offered  by  the  defendant.  His  motion  for 
binding  instructions  to  the  jury  for  a  verdict  for  the  defendant 
was  refused;  a  motion  of  the  plaintiff  for  binding  instructions  for 
a  verdict  for  the  plaintiff  was  granted;  and  pursuant  thereto  a 
verdict  for  the  plaintiff  was  rendered  that  the  defendant  was  guilty 
of  the  trespass  in  ejectment.  A  bill  of  exceptions  having  been 
allowed,  the  case  is  before  the  court  on  the  writ  of  error,  there 
being  three  assignments  of  error :  (1)  In  not  directing  a  verdict  for 
the  defendant;  (2)  in  directing  a  verdict  for  the  plaintiff;  (3)  in 
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admitting  the  record  of  the  appointment  of  the  town  by  tte 
Chancellor  to  be  trustee.  * 

[1,  2]  Assuming  that  the  proper  pleadings  were  had  in  the 
court  below,  by  the  entry  of  the  consent  rule  the  defendant  con- 
fessed the  fictitious  lease  avererd  by  the  real  plaintiff,  the  Town  of 
Seaford,  in  its  declaration,  the  entry  of  the  fictitious  casual  ejec- 
tor, and  the  ouster  by  the  latter  of  the  fictitious  lessee  of  the  real 
plaintiff,  and  therefore  as  these  averments  and  incidents  to  the 
suit  need  not  have  been  proved  at  the  trial,  the  only  question 
remaining  to  be  tried  was  that  of  the  title  to  the  land  mentioned 
in  the  declaration  and  in  the  consent  rule.  WooUey  on  Delaware 
Practice,  §  1599;  Armstrong's  Lessee  v.  Simmons ,  3  Harr.  342  (344). 
In  ejectment  the  plaintiff  must  prevail  on  the  strength  of  his  own 
title,  and  not  upon  the  weakness  or  defect  m  the  claim  of  his  adver- 
sary. 

[3]  In  this  action  of  ejectment,  then,  the  sole  question  for 
decision  is,  did  the  Town  of  Seaford  have  title  to  the  land?  By 
the  deed  of  James  Conwell,  made  in  1818,  the  title  became  vested 
in  the  seven  grantees,  in  trust,  and  all  of  them  being  deceased  and 
no  one  having  been  appointed  or  elected  as  their  successors,  the 
legal  title  to  the  land  would  have  descended  or  been  cast  by 
operation  of  law  upon  the  representative  of  the  last  surviving 
trustee.  By  the  Act  of  Assembly  of  1909  the  legal  title  to  the  land 
was  clearly  and  specifically  vested  in  the  Town  of  Seaford,  as  a 
municipal  corporation,  and  if  the  town  had  legal  power  to  take 
title  to  land,  the  effect  of  the  statute  was  to  divest  the  title  of  the 
representatives  of  the  deceased  trustees,  whoever  they  were  and 
however  they  may  have  acquired  title,  without  the  need  of  a  con- 
veyance from  such  representatives. 

[4]  There  can  be  no  question  but  that  the  General  Assembly 
may  by  an  act  so  transfer  the  legal  title  to  land  held  in  trust  for 
public  purposes  from  one  body  or  set  of  persons  holding  the  legal 
title  to  another  body  or  set  of  persons,  or  to  a  particular  corpora- 
tion, to  hold  the  land  for  the  same  purposes  and  under  the  same 
trusts,  and  in  such  cases  an  actual  conveyance  of  the  legal  title 
is  unnecessary.  So  here,  the  legal  title  to  the  land  was  by  the 
act  of  1909  transferred  from  a  quasi  public  body,  the  original 
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trustees,  and  the  representative  of  the  surviving  trustee,  to  another 
body,  a  municipal  corporation,  if  the  latter  had  power  to  take  the 
title.  Whether  the  town  had  authority  to  administer  the  trust 
is  another  question  to  be  considered  later. 

[5]  The  Town  of  Seaford  has  power  to  take  and  hold  the  legal 
title  to  land.  By  its  charter  of  1905  (23  Del.  Laws,  c.  194),  replac- 
ing prior  acts,  the  corporation  was,  by  section  6,  empowered, 
among  other  things,  as  follows: 

«  *  *  *  AjkI  may  purchase,  take,  hold,  and  enjoy  lands, 
tenements  and  hereditaments  in  fee  simple  or  otherwise,  and  also 
goods  and  chattels,  rights  and  credits,  alien,  grant,  devise  and  dis- 
pose of  the  same  as  they  may  deem  proper,  and  may  do  all  other 
things  which  a  body  politic  and  corporate  may  lawfully  do  to  carry 
out  and  effect  the  objects  and  purposes  of  this  act." 

[6]  This  provision  of  section  6  of  the  charter,  above  quoted, 
is  broad  enough  to  give  to  the  town  the  legal  capacity  to  take 
the  legal  title  cast  upon  it  by  the  act  of  1909  relating  to  the  ceme- 
tery. But  even  if  it  did  not,  the  act  of  1909  operated  to  amend 
the  charter  of  the  town  to  give  it  power  to  take  the  title  to  the  land 
in  question,  though  it  was  not  enacted  specifically  as  an  amend- 
ment, the  act  of  1909  having  been  passed  by  the  constitutional 
proportion  of  the  members  of  each  house.  Furthermore,  by  the 
act  approved  March  29, 1905  (Section  1,  c.  197,  Vol.  23,  Laws  of 
Delaware),  the  appointment  of  the  Town  of  Seaford  by  the  Chan- 
cellor to  be  trustee  of  the  Boachim  Burial  Ground,  the  survivng 
trustee  thereof  having  theretofore  died,  vested  in  the  new  trustee 
the  legal  title  to  the  trust  property  without  a  conveyance  thereof 
by  the  representatives  of  the  surviving  trustee,  provided  the  Town 
of  Seaford  was  capable  of  acting  as  such  trustee.  [7]  The  record 
of  the  Court  of  Chancery  showing  that  the  Chancellor  had  ap- 
pointed the  Town  of  Seaford  to  be  trustee  of  the  land  in  question 
was  surely  admissible  in  evidence  to  show  the  right  of  the  plain- 
tiff to  maintain  the  action  of  ejectment.  It  need  not,  of  course, 
be  considered  whether  the  order  of  the  Chancellor  was  necessary 
or  not  for  the  purpose.  Therefore,  as  the  legal  title  to  the  land 
in  question  was  by  the  statutes  in  question  actually  vested  in  the 
Town  of  Seaford,  it  had  a  right  to  maintain  the  ejectment,  and  the 

31 
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only  point  at  issue  in  the  cause,  that  of  the  legal  title  of  the  lessor 
of  the  plaintiff,  was  determined  in  its  favor.  The  plaintiff  below 
was  entitled  to  and  obtained  a  verdict  upon  the  strength  of  its 
own  title.  There  was  no  error,  then,  in  the  refusal  of  the  court  to 
instruct  the  jury  to  bring  in  a  verdict  for  the  defendant,  or  in 
ordering  a  verdict  for  the  plaintiff  below. 

The  plaintiff  in  error  contended,  however,  that  though 
appointed  by  the  act  of  1909  to  be  trustee,  the  Town  of  Seaford 
was  not  by  that  or  any  other  act,  empowered  to  act  as  trustee. 
This  was  urged  presumably  as  a  reason  why  the  town  had  not  the 
right  to  maintain  the  action  of  ejectment.  But  the  consequence 
does  not  follow. 

It  appears  from  the  record  that  the  defendant,  without 
authority  or  right,  and  as  a  trespasser,  encroached  upon  the 
ancient  burial  ground,  occupied  the  part  in  question  for  commer- 
cial purposes  by  erecting  thereon  an  engine  room,  pump  room  and 
ice  storage  house,  and  thereby  desecrated  it,  and  subjected  it  to 
a  use  wholly  inconsistent  with  the  general  purpose  for  which  the 
land  was  dedicated  by  the  original  grantor.  Under  these  circum- 
stances it  was  the  duty  of  the  town,  as  the  holder  of  the  legal  title, 
to  protect  the  trust  property. 

[8]  Where,  upon  the  death  of  a  sole  or  surviving  trustee,  the 
legal  title  to  the  trust  property  is  cast  upon  the  representatives  of 
the  deceased  trustee,  though  the  latter  succeeds  to  the  title  only 
and  not  to  the  office,  it  is  his  duty  to  protect  and  preserve  the  trust 
property  until  there  be  a  new  trustee.  1  Perry  on  Trusts,  §  344. 
Therefore,  even  if  the  Town  of  Seaford  was  not  competent  to 
execute  the  trust,  it  had  the  right  and  power,  and  perhaps  the  duty 
to  bring  and  maintain  the  suit  to  protect  and  preserve  the  trust 
property  from  the  unlawful  encroachment  of  the  defendant  there- 
on, and  his  injurious  occupation  thereof.  Furthermore,  in  bring- 
ing the  suit  the  Town  of  Seaford  was  directly  carrying  out  the 
manifest  purpose  of  the  act  of  1909,  by  which  the  legal  title  to 
the  cemetery  was  vested  in  the  town  as  trustee,  in  order  that  it 
might  protect  the  cemetery  from  desecration,  and  terminate  the 
occupation  of  it  for  commercial  purposes.  That  this  was  the  pur- 
pose of  the  act  is  quite  clearly  implied  from  the  preamble  to  it. 
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It  is  concluded,  then,  that  by  necessary  implication  the  power  to 
act  as  trustee,  at  least  to  the  extent  of  pjotecting  the  trust  property, 
was  conferred  on  the  Town  of  Seaford.  But  even  broader  powers 
were  undoubtedly  conferred  upon  the  Town  of  Seaford  by  the  act 
of  1909,  and  full  authority  and  duty  to  administer  the  trust  by  it 
conferred  and  imposed  upon  the  town. 

[9]  There  is  no  inherent  disqualification  or  incompetency  in 
a  municipal  corporation  as  such  to  execute  and  administer  a  pub- 
lic charitable  trust  of  a  character  not  repugnant  to,  or  inconsistent 
with,  its  charter,  or  general  purposes.  Vidal  v.  Girard's  Ex'r, 
2  How.  127,  11  L.  Ed.  205.  The  trust  respecting  the  land  in 
question  is  a  public  charitable  trust  (Trustees  of  New  Castle  Com- 
man  v.  Megginson,  1  Boyce  (Del.)  361,  77  Atl.  565);  and  the 
execution  of  it  is  not  repugnant  to,  or  inconsistent  with,  any 
provision  of  the  charter  of  the  Town  of  Seaford,  or  any  pur- 
pose for  which  the  charter  was  obtained,  but  on  the  contrary 
is  inaccord  therewith. 

The  object  of  the  act  of  1909  was  expressed  in  its  title,  "An 
act  constituting  the  Town  of  Seaford  trustee  for  the  Boachim 
Burial  Ground,"  and  by  it  the  legal  title  to  the  land  was  vested 
in  the  town  "for  the  purpose  of  carrying  out  the  provisions  of 
said  trust."  Such  words  in  the  clearest  manner  conferred  the 
power  and  imposed  the  duty  on  the  corporation  to  fully  execute 
the  trust  created  by  the  deed  of  James  Conwell,  and  the  bringing 
of  the  action  of  ejectment  was  a  proper  exercise  of  the  powers 
conferred  upon  it,  to  terminate  thereby  the  unlawful  encroachment 
by  the  defendant  upon  the  trust  property.  To  act  as  trustee  of 
the  burial  ground  was  a  right  given  and  duty  imposed  by  the 
statute,  and  by  necessary  implication  power  was  conferred  on  the 
town  to  make  the  right  available  and  to  enable  it  to  discharge 
the  duty  so  imposed.     Sutherland  on  Statutory  Construction,  343. 

Inasmuch,  therefore,  as  the  plaintiff  in  the  ejectment  had  the 
legal  title  to  the  land  in  question,  had  a  right  to  bring  the  suit  and 
was  vested  with  power  to  execute  the  trust  respecting  the  land, 
the  court  below  was  right  (1)  in  admitting  evidence  of  the  appoint- 
ment of  the  Town  of  Seaford  as  trustee  by  the  Chancellor;   (2) 
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in  refusing  to  direct  a  verdict  for  the  defendant ;  and  (3)  in  direct- 
ing a  verdict  for  the  plaintiff. 

The  judgment  of  the  court  below  is  affirmed. 


Frances  Theresa  Gatta,  plaintiff  below,  plaintiff  in  error,  tw. 
The  Philadelphia,  Baltimore  and  Washington  Rail- 
road Company,  defendant  below,  defendant  in  error. 

1.      I  >N   FOR  JUEY. 

1  i  for  personal  injury  is  such  that  the 

jury  ligent  in  failing  to  give  warning  suit- 

able i  je,  the  question  of  negligence  is  lor  the 

jury. 
,  is  to  Persons  on  Track — Cars  Required. 

railroad  company  to  give  warning  of  the  approach 
I  lines,  and,  under  the  varied  conditions  of  their  opera  - 

I  hat  such  warning  shall  be  timely  and  sufficient,  and 

i  ent  to  enable  persons  on  or  near  the  tracks  to  avoid 

i  te  place  of  danger,  the  position  of  the  person  endan- 

I  I  purpose  of  his  presence. 

i  is  to  Persons  Working  About  Cars — Question 

for  Jurv— Negligence. 

In  an  action  against  a  railroad  company,  for  injuries  resulting  in  the 
death  of  a  person  working  on  or  about  its  tracks  in  the  yard  of  an  independent 
employer,  in  which  its  switch  engines  were  operated,  whether  defendant 
failed  to  give  a  sufficient  warning  held,  on  the  evidence,  for  the  jury. 

4.  Railroads — Action  for  Injuries  to  Person  on  Track — Admissi- 
bility of  Evidence. 

In  an  action  for  wrongful  death  against  a  railroad  engaged  in  switching 
cars  on  tracks  in  the  yard  of  a  Pullman  car  company,  by  whom  the  decedent 
was  employed,  where  defendant  was  charged  with  failing  to  give  proper 
warning  of  the  danger  from  the  switching  of  cars,  evidence  as  to  the  custom 
of  Pullman  employees  to  pass  between  the  cars  when  no  switching  was  being 
done,  that  there  was  no  rule  against  such  passing,  and  that  it  was  the  custom 
of  the  defendant  itself  to  so  place  cars  that  spaces  were  left  between  them 
through  which  employees  might  pass  about  their  work,  is  admissible. 

5.  Railroads— Injury  to  Person  Working  Near  Track— Evidence. 

In  an  action  against  a  railroad  company  for  negligently  causing  the 
death  of  an  employee  of  a  Pullman  car  company,  in  whose  yard  it  operated 
a  switch  engine,  evidence  that  the  foreman  «f  the  Pullman  Company  was 
about  to  pass  between  cars  as  the  decedent  did,  without  any  testimony  that 
placed  him  in  an  exact  position  with  decedent,  is  irrelevant,  since  it  had  no 
tendency  to  prove  either  conditions  or  customs,  nor  the  absence  of  negligence 
on  decedent  ■  part. 
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6.  Railroads — Injuries  to  Persons  Working  on  Track — Customary 
Use  op  Track — Effect  of  Signs  and  Notices. 

Where  a  Pullman  car  company,  in  whose  yard  cars  were  switched  by 
defendant  railroad  company  to  be  repaired  and  renovated,  had  put  up  signs 
which  read:  "Notice.  Employees  must  not  work  under  cars,  or  on  scaffolds 
or  ladders  inside  of  cars,  or  pass  betwen  cars,  while  cars  are  being  shifted  in  the 
yard" — the  notice  meant  and  was  understood  by  employees  to  mean  that 
work  on  cars  should  stop,  and  workmen  should  not  pass  between  them  after 
an  actual  warning,  or  after  they  otherwise  knew  that  there  was  or  was  about 
to  be  shifting,  and,  until  they  received  warning,  or  otherwise  knew,  that 
shifting  was  to  be  done  upon  the  track  on  which  they  were  working,  they  were 
to  keep  on  with  their  work. 

7.  Railroads — Injuries  to  Persons  Working  on  Track — Contribu- 
tory Negligence. 

There  is  no  negligence  without  fault,  and,  to  hold  an  employee  of  a  Pull- 
man car  company  negligent  in  passing  between  cars  standing  on  tracks  in 
the  company's  yard,  it  must  be  shown  that  the  employee  charged  with  knowl- 
edge of  the  danger,  was  in  fault  in  passing  between  the  cars  after  he  was 
warned,  or  otherwise  knew,  or  by  the  exercise  of  care,  measured  by  the  char- 
acter and  custom  of  the  place  and  of  his  occupation,  might  have  known,  that 
shifting  was  to  be  done. 

8.  Railroads— Care  Required  of  Persons  on  or  near  Track. 

A  person  employed  in  the  yard  of  a  Pullman  car  company,  which  was  a 
place  of  safety  until  changed  into  a  place  of  danger  by  the  shifting  of  cars  at 
irregular  intervals  by  an  independent  railroad,  is  required,  while  crossing  the 
tracks  and  passing  between  the  cars  of  his  employer,  to  exercise  care  different 
from  that  ordinarily  required  of  one  in  crossing  the  tracks  of  a  railroad,  and 
may  assume  that  the  railroad,  when  shifting  cars  in  the  yard,  would  give  the 
customary  warning,  and  unless  he  saw,  or  otherwise  knew,  of  the  shifting,  he 
may  pursue  his  employment  until  given  warning  of  the  danger  sufficient  to 
enable  him  to  avoid  it. 

9.  Railroads — Action  for  Injuries  to  Persons  on  Track — Question 
for  Jury — Contributory  Negligence. 

In  an  action  against  a  railroad  company  for  injuries  resulting  in  the 
death  of  a  person  working  on  and  about  its  tracks,  in  the  yard  of  an  independ  - 
ent  employer,  in  which  its  switch  engines  were  operated,  plaintiff's  contribu- 
tory negligence  held,  on  the  evidence,  for  the  jury. 

(June  20,  1911.) 

Curtis,  Ch.,  Pennewill,  C.  J.,  and  Associate  Judges  Conrad 
and  Woolley  sitting. 

Horace  G.  Easiburn  and  Anthony  Higgins  for  plaintiff  in 
error. 

Ward,  Gray  and  Neary  for  defendant  in  error. 

Supreme  Court,  June  Term,  1911. 

Writ  op  Error  (No.  4,  June  Term,  19t2)  to  the  Superior 
Court  for  New  Castle  County.  Action  by  Frances  Theresa 
Gatta  against  Philadelphia,  Baltimore  and  Washington 
Railroad  Company  (No.  57,  September  Term,  1907)  to  recover 
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damages  for  death  of  plaintiff's  husband.  Judgment  for  defend- 
ant (1  Boyce  293,  76  All.  56),  and  plaintiff  brings  error.  Reversed. 
The  facts  and  questions  presented  appear  ^*n  the  opinion  of  the 
court.     (See  trial  of  same  case,  post  551.) 

Woolley,  J.,  delivering  the  opinion  of  the  court: 

This  is  a  writ  of  error  to  the  Superior  Court  for  New  Castle 
County,  brought  to  review  the  proceedings  and  judgment  in  an 
action  instituted  by  the  plaintiff  to  recover  damages  for  the  death 
of  her  husband,  occasioned  by  the  alleged  negl  gence  of  the  defend- 
ant, wherein  the  jury  under  the  instruction  of  the  court  rendered 
a  verdict  for  the  defendant. 

From  the  evidence  disclosed  by  the  record,  it  appears  that 
Charles  Gatta,  the  plaintiff's  husband,  was,  on  the  day  of  the 
injury  that  caused  his  death,  and  for  a  considerable  period  there- 
tofore, had  been  in  the  employ  of  the  Pullman  Company  at  its 
car  works  in  the  City  of  Wilmington;  that  the  premises  of  the 
Pullman  Company  were  located  on  the  easterly  side  and  adjoin- 
ing the  elevated  tracks  of  the  main  line  of  the  defendant  railroad 
company,  its  buildings  and  shops  were  situated  some  distance 
southerly  thereform,  and  between  the  elevated  tracks  of  the  rail- 
road company  and  the  shops  of  the  Pullman  Company,  there  was 
an  inclosed  yard;  that  within  this  yard  placed  parallel  with  the 
shops  of  the  Pullman  Company  and  the  elevated  structure  of  the 
railroad  company  were  three  railroad  tracks,  which  were  desig- 
nated and  known  as  tracks  "A,"  "B"  and  "C,"  A  being  the  one 
nearest  the  shops,  C  the  one  nearest  to  the  elevated  road  and 
furthest  from  the  shops,  and  B  the  one  between  the  other  two; 
that  these  tracks  were  connected  at  or  about  the  entrance  to  the 
yard  with  tracks  and  sidings  belonging  to  the  railroad  company 
which  further  on  were  connected  with  its  main  line  of  railway; 
that  tracks  A,  B  and  C,  as  well  as  the  yard  within  which  they  were 
located,  were  the  private  property  of  the  Pullman  Company,  upon 
which  Pullman  cars  stood  while  being  repaired,  and  over  which 
the  railroad  company  shifted  Pullman  cars  in  delivering  or  receiv- 
ing them  in  its  business  of  transportation. 

It  appears  that  between  the  shops  and  track  A  there  was  a 
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wooden  platform  or  flooring  and  a  like  platform  or  wooden  pas- 
sageway between  tracks  A  and  B,  and  that  the  distance  between 
the  shops  and  track  A  was  about  eight  or  nine  feet.  It  is 
further  shown  that  on  the  morning  of  the  accident,  five  Pull- 
man coaches  were  standing  on  track  A,  being  uncoupled  and  at 
short  distances  apart  from  each  other,  that  two  or  more  were 
on  track  B  and  that  one  or  more  were  on  track  C;  that  upon 
that  day,  Gatta  was  working  in  what  was  known  as  the  wash 
stand  and  hopper  gang,  and  a  few  minutes  prior  to  his  death  had 
been  making  repairs  to  a  hopper  in  a  car  on  track  B ;  that  he  left 
this  car  for  the  purpose  of  seeing  his  foreman,  Cooney,  who  was 
in  a  shop  a  short  distance  east  of  track  A;  that  in  going  from 
the  car  on  track  B  to  see  his  foreman,  it  was  necessary  for  Gatta 
to  cross  track  A ;  that  some  time  on  the  morning  of  the  accident  a 
shifter  had  worked  on  track  C,  after  which  it  left  track  C  and  went 
out  of  the  yard;  that  while  Gatta  was  in  the  shop  the  shifter 
returned  to  the  yard  upon  track  A,  pushing  a  Pullman  car  ahead  of 
it  and  stopped  just  within  the  gate;  that  while  Gatta  was  still  in 
the  shop,  the  crew  of  the  shifter,  which  was  owned  and  operated 
by  the  defendant  railroad  company,  caused  notice  to  be  given 
that  shifting  was  about  to  be  done  on  track  A,  by  having  one  of 
its  crew  and  one  of  the  Pullman  employees  to  pass  along  each 
side  of  track  A  calling,  "  Look  out  on  track  A  " ;  that  this  warning 
was  given  from  two  to  three  or  from  three  to  four  minutes  before 
Gatta  and  Cooney  came  out  of  the  shops  on  their  way  back  to 
track  B. 

It  is  further  given  in  evidence  that  the  shifting  crew  con- 
sisted of  Baylis,  Cox,  Donovan  and  Nugent,  who  were  lined  up 
in  this  order  along  the  cars  between  tracks  A  and  B,  Baylis  being 
near  the  engine,  Cox,  the  conductor,  standing  at  or  about  the 
second  car  from  the  engine  and  Nugent  several  cars  away  at  the 
point  of  the  accident,  with  Donovan  between  Nugent  and  Cox, 
and  that  Jones,  the  engineer,  from  his  position  in  the  right  side  of 
his  cab  next  to  track  B,  either  by  looking  forward  or  from  the 
side,  could  see  only  Baylis  and  Cox ;  that  within  the  period  of  from 
two  to  four  minutes  after  the  warning  had  been  given,  Gatta  came 
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out  of  the  shop,  on  his  way  back  to  track  B,  followed  by  Cooney, 
and  walked  rapidly  for  about  twelve  or  fifteen  feet  diagonally 
across  the  narrow  space  between  the  shop  and  track  A,  in  the  direc- 
tion of  the  shifter  and  towards  an  opening  between  two  cars  on 
track  A;  that  Nugent  and  employees  of  the  Pullman  Company 
were  at  this  opening  on  the  side  of  track  A  next  to  track  B,  but  in 
the  passageway  between  track  A  and  the  shop  there  was  no  one 
to  notify  Gatta  and  Cooney  that  shifting  was  about  to  be  done 
on  that  track  or  to  warn  them  of  the  danger  towards  which  they 
were  rapidly  walking,  and  that  after  the  preliminary  and  customary 
warning  given  while  Gatta  was  in  the  shop  from  two  to  four 
minutes  before  he  came  out,  no  other  warning  was  heard  save 
perhaps  by  the  engineer,  until  Gatta  got  between  the  cars. 

It  further  appears  that  from  the  time  Gatta  left  the  building 
until  he  started  between  the  cars,  the  cars  were  still,  and  while 
passing  between  them,  Gatta  stopped  to  let  some  one  pass  from 
the  platform  of  one  of  the  cars  to  the  platform  of  the  other,  and 
as  he  afterward  proceeded,  the  shifter  caused  the  cars  to  come 
together  and  he  was  crushed. 

It  was  shown  that  upon  several  of  the  buildings  of  the  Pull- 
man Company  the  following  notice  was  posted:  "Notice.  Em- 
ployees must  not  work  under  cars  or  on  scaffolds  or  ladders  inside 
of  cars  or  pass  between  cars  while  cars  are  being  shifted  in  the 
yard.  John  Cannon,  Manager.1 '  As  to  the  observance  of  this 
rule,  Polster,  a  witness,  testified  in  substance,  that  he  knew  of  the 
existence  of  the  rule,  that  he  never  paid  much  attention  to  it. 
The  rule  was  to  run  (meaning  to  work  with  dispatch)  and  that 
his  boss  always  told  him  when  the  shifter  came  in,  to  stay  away 
from  the  cars  they  "hollered  on,  and  until  they  hollered"  he  kept 
on  working. 

The  witness  Cooney  testified  in  part : 

"X.  What  is  the  warning  that  is  given  there  when  they  shift 
cars  on  A  track? 

"A.  It  is  'Look  out  on  A  track,1  or  'Look  out  on  B  track/  or 
'Look  out  on  C  track* — whatever  track  it  is — 'Look  out;  a 
shifter  is  in  the  yard.' 

"X.  Who  does  that? 
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"A.  The  Pennsylvania  shifting  crew,  and  the  Pullman  crew 
on  that  day. 

"X.  They  just  call,  when  shifting  is  about  to  be  done  on  A 
track,  to  'Look  out  on  A  track,'  or  'Look  out  for  the  shifter  on  A 
track?' 

"A.  They  just  come  along  and  holler  when  the  shifter  comes 
in  the  yard.  The  shifter  gets  in  the  gate  and  then  it  generally 
stands  there  while  the  warning  is  given  through  the  yard,  and  they 
most  always  holler  each  side  of  the  car. 

"X.  Every  time  shifting  is  to  be  done  on  A  track,  they  come 
down  each  side,  calling  'Look  out  on  A  track?' 
A.  Yes,  sir. 

X.  That  is  the  regular  signal  or  warning  given  in  shifting 
there? 

"A.  Yes,  sir." 

The  engineer  of  the  shifter  testified  that  it  was  customary 
when  he  ran  his  engine  on  to  track  "  A  ",  for  the  purpose  of  shifting 
on  that  track,  to  stop  the  engine  before  shifting  began. 

"  Q.  What  was  done  after  you  stopped  on  this  track  (meaning 
4  A')  by  yourself  or  the  crew  of  your  shifter? 

"A.  I  stopped  there  and  waited  until  I  got  a  signal  from  the 
crew  to  come  head.  They  generally  went  up  and  down  the  track 
and  hollered  'Look  out  on  A.' 

"Q.  Did  they  do  it  on  this  occasion? 

"A.  Yes,  sir. 
Q.  You  say  they  generally  did  it? 
A.  Yes,  sir. 

"Q.  Do  you  mean  to  say  they  generally  did  it  before  they 
did  shifting  on  that  track? 

"A.  On  A  track. 

"Q.  Who  gave  the  warning  in  your  crew? 

"A.  That  morning  I  heard  Conductor  Cox  and  the  gang  boss 
of  the  Pullman  Company — heard  them  particularly." 

Prom  this  statement  of  the  facts  it  appears  that  in  some  of 
its  aspects  this  case  resembles  the  case  of  Rex  v.  Pullman's  Palace 
Car  Company,  2  Marv.  337,  43  Atl.  246,  although  none  of  the 
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questions  there  raised  and  decided  were  presented  or  considered 
in  the  trial  of  this  case. 

On  the  defendant's  motion,  the  court  below  directed  a  nonsuit, 
which  the  plaintiff  refused  to  accept,  whereupon  the  court  gave 
to  the  jury  binding  instructions  to  return  a  verdict  for  the  defend- 
ant, upon  the  grounds  that  the  plaintiff  had  produced  no  evidence 
from  which  negligence  on  the  part  of  the  defendant  could  reason- 
ably be  inferred  and  that  from  the  evidence  produced  by  the 
plaintiff  it  appeared  that  the  plaintiff's  husband  was  guilty  of 
contributory  negligence. 

The  errors  assigned  to  have  been  made  by  the  trial  court 
and  which  are  here  under  review,  are  seven  in  number,  and  when 
considered  generally,  relate,  first,.to  the  court's  refusal  to  permit 
the  plaintiff  to  prove  that  in  the  absence  of  shifting,  it  was  cus- 
tomary for  the  Pullman  employees  to  pass  between  the  cars 
standing  upon  the  tracks;  second,  to  the  rejection  of  evidence 
that  there  was  no  rule  against  employees  of  the  Pullman  Company 
passing  between  the  cars  in  the  progress  of  their  work,  when  shift- 
ing was  not  being  done;  third,  to  the  rejection  of  evidence  that 
Gatta's  foreman,  was  on  the  point  of  passing  between  the  cars  at 
the  time  of  the  accident;  fourth,  to  the  court's  refusal  to  permit 
the  plaintiff  to  show  the  custom  of  the  engineer  in  charge  of  the 
shifter,  when  shifting  on  track  A,  to  place  the  cars  at  short  distances 
apart;  and  fifth,  to  the  court's  direction  to  the  jury  to  return 
a  verdict  for  the  defendant. 

By  a  further  classification,  the  questions  of  law  presented 
for  consideration  may  be  reduced  to  three  in  number,  which  are, 

First.    Was  the  defendant  negligent  ? 

Second.  Did  the  Court  err  in  rejecting  testimony  offered  to 
show  the  character  of  the  place  in  which  the  plaintiff's  husband 
worked  and  the  customs  and  conditions  that  prevailed  in  and 
about  the  place  of  his  employment? 

Third.  Was  the  plaintiff's  husband  guilty  of  contributory 
negligence? 

[1]  First.  The  court  below  found,  as  a  matter  of  law,  that 
Gatta  came  to  his  death  without  negligence  on  the  part  of  the 
defendant.     In  order  to  determine  whether  the  court  below  erred 
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in  so  finding,  it  becomes  necessary  to  inquire,  whether,  if  the  case 
had  been  submitted  to  the  jury,  the  jury  may  not  have  found, 
from  the  matters  of  fact,  that  the  defendant  was  negligent  in  fail- 
ing to  give  a  warning  proportioned  to  the  danger  it  was  about  to 
create. 

[2]  The  law  imposes  upon  a  railroad  company  the  duty  to 
give  warning  of  the  approach  and  movement  of  its  engines  and 
trains,  and  under  the  varied  conditions  of  their  operation,  requires 
generally  that  such  warning  shall  be  timely  and  sufficient.  What 
constitutes  a  warning  that  in  time  and  manner  is  sufficient  to 
enable  others  to  avoid  danger,  depends  upon  the  character  of  the 
place  at  the  point  of  danger,  the  position  of  the  persons  endangered 
and  the  right,  lawfulness  and  purpose  of  their  presence.  It 
therefore  becomes  necessary  to  consider  the  character  of  the  place 
in  which  Gatta  worked  and  was  killed,  the  nature  of  the  warning 
given  and  the  extent  to  which  Gatta  was  protected  by  it. 

[3]  The  yard,  which  inclosed  the  tracks  designated  as  A,  B 
and  C,  was  the  property  of  the  Pullman  Company  and  formed  a 
part  of  the  plant  and  premises  in  and  about  which  it  conducted 
its  business  of  renovating  and  repairing  Pullman  cars.  The  three 
tracks  within  the  yard  were  likewise  the  property  of  the  Pullman 
Company.  They  were  not  constructed  nor  used  for  the  purpose 
of  traffic  except  as  the  railroad  company  delivered  and  received 
cars  to  and  from  them  in  its  business  of  transportation,  and  they 
were  arranged  and  used  by  the  Pullman  Company  as  tracks  upon 
which  to  place  and  rest  cars  while  undergoing  repair  and  renova- 
tion. When  placed  upon  the  tracks,  the  cars  were  not  joined  or 
coupled  but  were  placed  apart,  in  order  that  workmen  might  work 
upon  the  ends  of  the  cars  in  the  spaces  left  between  them.  When 
placed  in  such  positions,  the  cars  were  repaired  within  and  without 
by  gangs  of  workmen  of  various  trades,  whose  places  of  work 
were  changed  and  controlled  by  the  location  of  the  particular  cars 
to  which  they  were  assigned.  Thus  the  yard  was  in  no  sense  a 
highway  nor  the  railroad  tracks  a  railroad  in  the  ordinary  meaning, 
but  the  yard  and  tracks  together  constituted  a  large  open-air 
workshop  in  no  way  distinguished  in  point  of  danger  from  an 
inclosed  shop  in  which  work  of  a  like  character  is  conducted. 
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When  no  shifting  was  being  done,  it  was  a  place  of  safety.  When 
shifting  was  being  done,  it  became  a  place  of  great  and  unusual 
danger. 

It  was  the  duty  of  the  defendant  railroad  company,  when 
about  to  move  the  cars  that  occasioned  the  injury  to  Gatta,  to 
give  a  warning  that  was  timely  and  suitable  to  the  danger.  It 
appears  that  a  warning  was  given  from  two  to  four  minutes  be- 
fore the  cars  were  moved,  by  sending  men  along  each  side  of  the 
track  calling  "Look  out  on  track  A,"  and  that  such  a  warning 
may  have  been  timely  and  sufficient  to  all  those  within  its  sound. 
But  it  appears  that  at  the  time  the  warning  was  given,Gatta 
was  inside  of  a  shop  and  it  is  not  shown  that  he  was  in  a  position 
to  hear  it.  When  he  came  out  of  the  shop  and  walked  into  the 
position  of  peril,  there  being  no  one  between  the  shop  and  the 
opening  to  repeat  to  him  the  warning  that  had  been  given  to  others, 
he  had  received  no  warning  that  shifting  was  about  to  be  done 
on  the  track  that  he  was  about  to  cross. 

The  duty  imposed  upon  the  defendant  to  give  a  warning 
that  there  was  about  to  be  danger  on  track  A,  contemplated  a 
warning  not  only  to  those  who  were  present  when  the  warning  was 
given,  but  to  those  who  might  be  present  when  the  danger  came. 
It  contemplated  a  warning  to  all  who  were  put  in  peril.  It  was 
not  limited  to  those  who  were  at  work  within,  upon  and  under 
the  cars  upon  the  track,  but  extended  to  those  who  otherwise 
might  lawfully  come  within  the  zone  of  danger,  in  ignorance  of 
their  peril.  If  the  warning  given  the  former  did  not  reach  the 
latter,  then  as  to  the  latter,  a  jury  may  have  found  the  warning 
to  have  been  stale  and  insufficient,  and  likewise  may  have  found 
negligence  on  the  part  of  the  defendant. 

[4]  Second.  When  the  act  of  negligence  charged  against  a 
defendant  railroad  company  is  its  failure  to  give  timely  and  suit- 
able warning  of  the  danger  to  be  avoided,  the  warning  in  point  of 
time  and  sufficiency,  has  relation  to  and  is  controlled  by  the  pecu- 
liar conditions  of  the  place,  the  established  and  recognized  habits 
and  customs  of  its  occupants  and  the  particular  dangers  to  be 
encountered.  In  order  for  the  jurors  to  have  determined  whether 
the  warning  given  by  the  defendant  company  in  this  case,  was 
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timely  and  sufficient,  the  peculiar  dangers  of  the  places  should  have 
been  shown  them  by  admitting  testimony  of  the  custom  of  Pull- 
man employees  to  pass  between  cars  when  no  shifting  was  being 
done,  that  there  was  no  rule  against  them  passing  between  cars 
when  there  was  no  shifting  and  that  it  was  the  custom  of  the 
defendant  company  itself  to  so  place  cars  that  spaces  were  left 
through  which  employees  might  pass  when  about  their  work. 
Upon  proof  of  such  conditions  of  place  and  occupation,  a  jury 
might  find  to  be  insufficient  a  warning  which  under  other  condi- 
tions it  would  find  to  be  timely  and  sufficient. 

[5]  The  trial  court,  however,  properly  rejected  testimony 
offered  to  show  that  the  foreman  was  about  to  do  what  Gatta  did, 
as  the  act  of  the  foreman,  in  the  absence  of  testimony  that  placed 
him  in  an  exact  position  with  Gatta,  tended  to  prove  neither  con- 
ditions nor  customs,  nor  the  absence  of  negligence  on  Gatta's 
part. 

Third.  The  court  below  found,  as  a  matter  of  law,  that 
Gatta,  at  the  time  of  his  injury,  was  guilty  of  contributory  negli- 
gence. It  was  held  that  when  Gatta  passed  between  the  cars 
with  a  knowledge  of  the  rule  posted  on  the  buildings  and  of  the 
dangerous  character  of  the  yard,  and  after  the  particular  warning 
that  had  been  given,  which  "was  a  sufficient  warning  for  every- 
body else,"  his  act  was  one  of  negligence. 

The  contention  of  the  defendant  that  the  deceased  was  guilty 
of  contributory  negligence  appears  to  be  based  upon  five  grounds : 

(a)  That  Gatta  passed  between  the  cars  after  the  defendant 
had  given  a  timely  and  sufficient  warning  of  its  intention  to  shift 
them. 

(b)  That  he  passed  between  the  cars  when  cars  were  being 
shifted  in  the  yard,  contrary  to  the  posted  rule,  of  which,  it  must 
be  assumed,  he  knew. 

(c)  That  he  attempted  to  cross  the  track  by  passing  between 
the  cars,  which  was  a  dangerous  and  unnecessary  thing  to  do. 

(d)  That  he  stopped  between  the  cars. 

(e)  That  he  saw  or  ought  to  have  seen  the  shifter,  if  he  had 
'ooked  before  passing  between  the  cars. 

(a)  The  contributory  negligence  charged  to  Gatta  in  passing 
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between  the  cars  after  the  defendant  had  given  a  timely  and 
sufficient  warning,  is  to  be  determined  by  the  character  of  the  warn- 
ing in  point  of  time  and  sufficiency,  and  the  conduct  of  Gatta  after 
he  knew  or  should  have  known  of  it.  This  first  question  has  re- 
ceived our  consideration,  the  remaining  question  relates  only  to 
Gatta's  conduct  after  the  warning.  It  appears  from  the  evidence 
that  at  the  time  the  warning  was  given,  Gatta  was  in  a  shop 
conferring  with  his  foreman,  and  it  does  not  appear  from  the  evi- 
dence whether  he  did  hear  or  could  have  heard  the  warning.  It 
further  appears  that  within  two  to  four  minutes  after  the  warning 
was  given,  he  came  out  of  the  shop  and  walked  twelve  to  fifteen 
feet  directly  toward  the  opening  between  the  cars,  and  although 
there  is  a  conflict  of  evidence  as  to  whether  the  bell  of  the  shifter 
at  the  extreme  of  the  track  was  then  ringing,  there  is  evidence  that 
there  was  no  one  present  between  track  A  and  the  shop  to  repeat 
to  Gatta  the  warning  that  had  been  given  to  others. 

[6]  (b)  The  negligence  imputed  to  Gatta  for  violating  a  rule 
made  for  his  protection,  depends  upon  the  interpretation  of  the 
rule.  Upon  the  buildings  of  the  Pullman  Company  appeared  a 
number  of  signs  which  read  as  follows: 

44  Notice.  Employees  must  not  work  under  cars  or  on  scaf- 
folds or  ladders  inside  of  cars  or  pass  between  cars  while  cars  are 
being  shifted  in  the  yard." 

The  general  inhibition  of  the  terms  of  this  rule  under  a  cer- 
tain condition,  implies  a  general  permission  under  another  condi- 
tion. Considered  with  reference  to  the  character  of  business  in 
which  the  Pullman  Company  was  engaged,  and  the  character  of 
work  in  which  its  servants  were  employed,  it  is  patent  that  "work 
under  cars  or  on  scaffolds  or  ladders  inside  of  cars"  was  at  some 
time  necessary  to  be  done.  If  this  kind  of  work  was  prohibited 
"while  cars  are  being  shifted,"  it  must  have  been  permitted  while 
cars  were  not  being  shifted,  and  if  employees  were  prohibited  to 
"  pass  between  cars  while  cars  are  being  shifted,,,  then  by  a  parity 
of  reasoning  as  well  as  from  the  nature  of  their  work,  employees 
must  have  been  permitted  to  pass  between  cars  while  cars  were 
not  being  shifted.  The  manifest  purpose  of  the  rule  is  the  protec- 
tion of  employees  from  the  dangers  of  shifting  while  working 
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about  cars,  and  the  rule  manifestly  comprehends  work  that  calls 
upon  or  permits  the  workmen  to  pass  between  the  cars  as  well  as 
work  that  has  to  be  done  under  and  within  them.  It  is  therefore 
a  fair  cone  usion  that  the  posted  notice  meant  and  the  employees 
so  understood,  that  work  on  cars  should  stop  and  workmen  should 
not  pass  between  them  after  an  actual  warning,  such  as  "  Look 
out  on  track  A,"  or  after  they  otherwise  knew  that  shifting  was 
being  done  or  was  about  to  be  done,  and  that  until  they  received 
warning  or  otherwise  knew  that  shifting  was  to  be  done  upon  the 
track  upon  which  they  were  working,  they  were  to  keep  on  with 
their  work. 

[7]  Whether  Gatta  by  his  own  negligence  contributed  to  his 
injury  depends  upon  his  act  of  passing  berween  the  cars,  charged 
with  knowledge  of  the  danger.  There  is  no  negligence  without 
fault,  and  to  hold  Gatta  negligent  it  must  have  been  shown  that 
Gatta  was  in  fault  in  passing  between  the  cars  after  he  was  warned, 
or  otherwise  knew  or  by  the  exercise  of  a  care,  measured  by  the 
character  and  custom  of  the  place  and  of  his  occupation,  he 
might  have  known  that  shifting  was  to  be  done.  In  point  of  fact 
there  is  nothing  in  the  testimony  to  show  that  Gatta  heard  or 
could  have  heard  the  warning  given  from  two  to  four  minutes 
before  he  came  out  of  the  shop.  There  is  testimony  by  the  engi- 
neer of  the  shifter  that  from  the  time  of  the  first  warning  the  bell 
was  rung  continuously  till  the  time  of  the  injury,  but  other  wit- 
nesses testified  that  the  bell  was  rung  only  when  the  warning  was 
first  given,  which  was  while  Gatta  was  in  the  shop  and  from  two 
to  four  minutes  before  he  came  out.  It  is  not  shown  that  Gatta 
knew  or  by  the  exercise  of  a  proper  care  could  have  known,  that 
cars  were  being  shifted  or  had  been  shifted  at  any  place  within 
the  yard  at  any  time  that  day.  There  is  testimony  that  during  the 
morning  of  that  day  shifting  had  been  done  on  track  C.  If  this 
be  so,  it  is  not  shown  that  Gatta  knew  it  when  he  went  into  the 
shop  fifteen  minutes  before  he  was  killed,  or  if  he  then  knew  it, 
there  is  nothing  to  show  that  Gatta  knew  that  the  shifter  had 
left  track  C,  or  after  it  had  left  track  C,  and  had  gone  out  of  the 
yard,  that  Gatta  knew  it  had  returned  to  do  shifting  on.  track  A. 

(c)  The  attempt  made  by  Gatta  to  cross  the  track  by  passing 
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e  cars  may,  not  have  been,  under  all  circumstances,  a 
ind  unnecessary  thing  to  do.  In  the  absence  of  shift- 
i  perfectly  safe  thing  to  do,  and  in  the  progress  of  bis 
y  have  been  a  necessary  thing  for  him  to  do. 
ter  entering  the  passageway  between  the  cars,  Gatta 
let  a  man  pass  above  him  from  the  platform  of  one  car 
form  of  the  other.  If  he  had  not  stopped,  he  might 
3d  injury.  But  it  cannot  be  said,  as  a  matter  of  law, 
negligence  for  Gatta  to  stop  between  the  cars  when 
was  interrupted  by  the  act  of  another.  It  might  have 
expected  hindrance  or  an  unavoidable  difficulty  that 
htm  after  he  got  between  the  cars  that  made  retreat 
as  as  advancing.  There  is  no  evidence  of  the  length 
stopped,  that  he  delayed  his  progress  after  he  could 
forward,  or  that  the  injury  could  have  been  avoided 

e  final  ground  upon  which  the  defendant  charges  Gatta 
butory  negligence  is  that  he  saw  or  by  looking  could 
he  shifter  on  track  A  before  passing  between  the  cars, 
!  knew  or  should  have  known  that  shifting  was  to  be 
it  track. 

idence  shows  that  Gatta,  followed  by  Cooney.came 
op  and  walked  for  a  distance  of  twelve  to  fifteen  feet 
to  the  opening  between  the  cars,  that  they  walked  in 

direction  of  Twelfth  Street,  which  could  be  seen  by 
hat  the  shifter  was  in  that  direction  at  the  end  of  sev- 
■n  cars.  The  evidence,  however,  does  not  show  that 
r  coming  out  of  the  shop  did  see,  or  by  looking  from 
could  have  seen  the  shifter.  Indeed,  the  trial  court, 
jatta  guilty  of  contributory  negligence,  having  before 
dch  this  court  has  not,  expressly  assumed  that  he 
ave  seen  it.  Furthermore,  the  engineer  testified,  that 
sition  on  the  right  side  of  his  cab,  he  could  not  see  the 
ich  Nugent  was  standing  at  the  right  side  of  the  open- 

which  Gatta  attempted  to  pass.  It  is  fair  to  assume 
ng  that  prevented  the  engineer  in  the  shifter  seeing  a 
ite  that  of  the  accident  on  one  side  of  the  track,  whether 
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it  was  the  distance  of  the  shifter  from  the  opening  or  the  course 
or  direction  erf  the  track,  would  likewise  have  prevented  Gatta 
seeing  the  shifter  from  a  point  opposite  the  same  opening  on  the 
other  side  of  the  track. 

[8]  When  the  character  of  the  place  in  which  Gatta  worked 
is  considered  in  connection  with  the  purpose  and  character  of  his 
employment,  it  is  plain  that  in  crossing  the  tracks  and  passing 
between  the  cars  of  his  employer,  there  was  required  of  him  a  care 
and  caution  different  from  that  which  is  ordinarily  required  of  one 
in  crossing  the  tracks  of  a  railroad.  A  railroad  is  a  place  of  danger 
and  in  itself  is  a  warning  of  its  constant  perils.  The  yard  in  which 
Gatta  worked  was  a  place  of  safety,  free  from  the  perils  of  a  rail- 
road, until  changed  into  a  place  of  danger  by  the  shifting  of  cars 
at  irregular  intervals.  Gatta  had  a  right  to  assume  that  the 
agency  that  transformed  his  place  of  safety  into  one  of  danger 
would  acquaint  him  with  that  change  by  giving  the  customary 
warning,  and  unless  he  saw  or  otherwise  knew  of  the  change  and 
its  consequent  peril,  he  had  a  right  to  pursue  his  work  in  the 
orderly  manner  of  his  employment  until  there  was  given  a  warning 
of  the  danger  sufficient  to  enable  him  to  avoid  it. 

[9]  Applying  to  the  testimony  in  this  case  the  principles  of 
the  law  of  negligence  as  stated  and  established  by  the  decisions  of 
this  court,  we  are  of  opinion  that  there  was  evidence,  which  if 
submitted  to  the  jury,  would  have  sustained  a  finding  of  negligence 
on  the  part  of  the  defendant  and  the  exercise  of  a  proper  care  on 
the  part  of  the  plaintiff's  husband,  and  that  the  court  below  erred 
in  holding  as  matters  of  law,  that  the  injury  complained  of  oc- 
curred without  negligence  on  the  part  of  the  defendant  and 
because  of  negligence  on  the  part  of  the  plaintiff's  husband. 

Finding  error  in  the  proceedings  below  as  specified  by  the 
first,  second,  fifth,  sixth  and  seventh  assignments  of  error,the 
court  directs  that — 

The  judgment  below  be  reversed. 
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Edward  W.  Evans,  Widower  of  Florence  E.  Evans,  deceased, 
plaintiff  below,  plaintiff  in  error,  vs.  Philadelphia,  Balti- 
more and  Washington  Railroad  Company,  defendant 
below,  defendant  in  error. 

1.  Railroads — Accident   at   Crossing — Contributory   Negligence — 
Nonsuit. 

In  an  action  for  death  at  a  railroad  crossing,  a  nonsuit  will  be  granted 
if  plaintiff  fails  to  prove  the  negligence  of  defendant,  or  if  plaintiff's  testimony 
shows  that  the  person  killed  was  guilty  of  negligence  which  proximately  con- 
tributed to  his  death. 

2.  Railroads — Accident    at    Crossing — Contributory    Negligence — 
Presumptions. 

Where  a  person  is  killed  at  a  railroad  crossing,  it  will  be  presumed  that 
in  approaching  the  crossing  he  exercised  the  care  of  an  ordinarily  prudent 
person,  if  the  evidence  is  silent  as  to  his  conduct  at  the  time  of  the  injury, 
but  such  presumption  will  not  obtain  in  the  face  of  unmistakable  evidence  of 
contributory  negligence. 

3.  Railroads-— Crossing  Accident — Contributory  Negligence. 
Decedent  was  killed  at  a  railroad  crossing,  where  the  track  was  straight 

in  the  direction  from  which  the  train  approached  for  between  800  and  1035 
feet.  Assuming  that  when  she  looked  in  that  direction  and  continued  to 
walk  over  the  crossing  she  was  traveling  two  or  two  and  one-half  miles  an 
hour  and  the  train  was  moving  seventy  miles  an  hour,  it  must  have  been 
visible  to  her.  She  was  in  good  health,  in  possession  of  all  her  faculties,  and 
was  familiar  with  the  crossing,  but  continued  to  walk  over  the  same  in  front 
of  the  approaching  train,  and  was  struck.  Held,  that  she  was  negligent  as 
a  matter  of  law. 

(June  21,  1911.) 

Curtis,  Chancellor,  and  Associate  Judges  Conrad  and  Wool- 
ley  sitting. 

Richard  R.  Kenney  and  Alexander  M.  Daly  for  plaintiff  in 
error. 

George  M.  Jones,  John  Biggs  and  Armon  D.  Chaytor,  Jr.,  for 
defendant  in  error. 

Supreme  Court,  June  Term,  1911. 

Writ  of  Error  (No.  1,  January  Term,  1911)  to  Superior 
Court  for  Kent  County.  Action  by  Edward  W.  Evans  against 
Philadelphia,  Baltimore  and  Washington  Railroad  Company  (No. 
13,  October  Term,  1909),  for  the  recovery  of  damages  for  the 
death  of  plaintiff's  wife.  Judgment  for  the  defendant  (1  Boyce 
562,  77  Ail.  831)  and  plaintiff  brings  error.  Affirmed;  Curtis 
Ch.,  dissenting.  The  facts  and  questions  presented  appear  in 
the  opinion  of  the  court. 
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Conrad,  J.,  with  whom  concurred  Woolley,  J.,  delivering 
the  opinion  of  the  court: 

On  May  27,  1909,  about  3:20  p.  m.,  a  bright,  sunshiny  day, 
Florence  E.  Evans,  the  wife  of  plaintiff,  aged  fifty-^ight,  in  good 
general  health,  was  killed  by  the  north-bound  Norfolk  Express, 
a  railroad  train  fifty  minutes  behind  its  schedule  time,  operated 
by  defendant  company  on  the  Delaware  Railroad,  as  it  passed 
northward  across  Broad  Street,  a  public  highway  in  the  town  of 
Wyoming,  Kent  County,  at  a  speed  estimated  at  from  forty  to 
seventy  miles  per  hour.  The  Delaware  Railroad  at  the  place 
where  the  accident  occurred  is  a  double  track  railroad  running 
north  and  south. 

The  engine  whistle  was  blown  about  six  hundred  yards  from 
Broad  Street,  while  the  train  was  on  a  curve  south  of  Hale's 
Crossing,  which  crossing  is  one  thousand  four  hundred  and  fifty- 
nine  feet  from  the  highway  crossing,  where  Mrs.  Evans  was 
killed.  The  whistle  was  not  blown  again  nor  any  bell  rung  or 
any  warning  whatever  given  until  Mrs.  Evans  was  struck  at 
the  crossing. 

The  speed  of  the  train  was  so  great  just  before  the  accident 
that  it  attracted  the  attention  of  people  along  the  line.  An  engine 
and  freight  train  of  thirteen  or  fourteen  cars  was  standing  on  the 
southbound  track  heading  north,  the  engine  being  just  south  of 
the  switch  box  five  hundred  and  seventy  feet  south  of  the  Broad 
Street  crossing. 

In  addition  to  the  switch  box  there  was  a  block  signal  sta- 
tion south  of  the  Broad  Street  crossing,  both  on  the  west  side  of 
the  tracks.  Neither  the  block  signal  station  nor  the  switch  box 
obstructed  the  view  southward  when  one  stood  within  six  or 
seven  feet  of  the  westerly  rail  of  the  southbound  track. 

Mrs.  Evans  was  walking  at  her  ordinary  gait  along  Broad 
Street  eastwardly  toward  the  railroad  crossing.  At  three  feet  from 
the  westerly  rail  of  the  southbound  track  she  was  observed  to 
turn  her  head  and  look  to  the  south,  and  then  she  looked  towards 
the  north  as  she  walked  across.  She  did  not  "  slacken  her  gait  at 
all  as  she  walked  along. M  She  was  walking  at  her  usual  gait. 
"She  was  a  pretty  fast  walker  anyhow."    As  she  was  going  across 
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the  southbound  track  ^juctbefoDc  she  was  struck,  .die  was  look- 
ing toward  the  north. "  She  did  not  change  her  gait  from  the  time 
she  was  first  seen  until  she  was  struck  by  the  engine  and  killed. 

Hie  facts  stated  having  been  proved  when  the  plaintiff 
rested,  defendant  moved  for  a  nonsuit,  which  the  court  below 
glinted,  and  the  plaintiff  declined  to  accept;  whereupon  the  court 
directed  a  verdict  for  defendant. 

The  errors  relied  upon  by  the  plaintiff  in  error  are  (as  num- 
bered in  the  assignments  of  error  set  out  in  the  record) : 

"2.  That  the  court  erred  in  directing  the  jury  to  render  a 
verdict  for  the  defendant. 

"3.  That  the  court  erred  in  charging  the  jury  as  follows: 
4  We  direct  you  to  return  a  verdict  for  the  defendant,  for  the  rea- 
son which  we  have  just  stated  in  granting  the  nonsuit '." 

[1]  The  general  principle  has  been  long  established  that  in 
an  action  where  damages  are  claimed  by  reason  of  the  negligence 
of  the  defendant  that  negligence  must  be  proven  by  the  plaintiff, 
and  the  plaintiff  failing  to  prove  negligence  a  nonsuit  will  be 
granted. 

Another  principle  of  law  equally  well  established  is,  that  if 
the  plaintiff's  testimony  shows  that  the  deceased  was  guilty  of 
negligence  at  the  time  of  the  accident,  and  that  such  negligence 
proximately  contributed  to  the  death  of  the  deceased,  the  case 
will  not  be  permitted  to  go  to  the  jury,  and  a  nonsuit  will  be 
granted,  even  though  the  defendant  was  guilty  of  negligence. 

The  law  books  and  reports  are  f  ull  of  decisions  on  the  points 
involved,  but  nowhere  have  questions  of  contributory  negligence 
and  the  right  of  courts  to  grant  nonsuits,  received  more  serious 
and  deliberate  consideration  than  by  the  courts  of  our  own  state; 
so  in  the  case  before  us  the  court  has  no  new  law  to  announce,  its 
duty  being  merely  the  fitting  of  well-established  law  to  the  facts 
as  shown  by  the  testimony  adduced  by  the  plaintiff.  The  estab- 
lished law  in  this  state,  determining  when  a  court  may  find  con- 
tributory negligence  as  a  matter  of  law,  appears  in  the  opinion  ot 
this  court,  in  the  case  of  Queen  Anne's  R.  R.  Co.  v.  Reed,  5  Peim. 
226,  59  Atl.  860,  119  Am.  St.  Rep.  301,  as  follows: 

44  It  is  .quite  impossible  to  lay  down  any  definite  xule  by  which 
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to  determine  whether  the  question  of  contributory  negligence  is 
to  be  found,  under  the  evidence,  as  a  conclusion  of  law,  or  should 
be  submitted  to  the  jury  as  a  question  of  fact.  The  determination 
ef  the  question  must  necessarily  be  controlled  by  the  facts  and 
circumstances  of  the  particular  case.  And  the  court  will  not 
decide  it  as  one  of  law,  although  the  weight  of  the  evidence  may 
seem  to  be  on  one  side  or  the  other,  if  the  testimony  be  conflicting, 
or  if  the  conclusion  to  be  drawn  therefrom  is  doubtful  and  uncer- 
tain. *  *  *  If ,  however,  it  clearly  appears  from  the  evidence 
that  there  was  contributory  negligence,  proximately  entering  into 
and  contributing  to  the  accident,  at  the  time  of  its  occurrence, 
it  is  the  duty  of  the  court  to  so  find,  as  a  matter  of  law." 

In  the  case  at  bar  negligence  of  the  defendant  will  be  assumed, 
as  suggested  in  the  charge  of  the  court  below,  but  the  real  ques- 
tion before  the  court  on  review  is,  was  the  deceased  guilty  of  such 
negligence  as  proximately  contributed  to  the  accident,  and  was 
such  negligence  so  clear  and  unmistakable  as  to  justify  the  court 
below  in  granting  a  nonsuit,  or  did  Florence  E.  Evans,  the  deceased, 
come  to  her  death  by  reason  of  her  own  negligence  and  would  the 
exercise  of  that  reasonable  care  and  prudence,  which  the  law 
requires  of  all  persons,  have  prevented  the  accident? 

[2]  In  reaching  a  determination  whether  the  trial  court  erred 
in  finding  as  a  matter  of  law  that  the  plaintiff's  wife  was  guilty  of 
contributory  negligence  and  failed  to  exercise  that  degree  of  care 
which  tie  law  required  of  her,  this  court  is  guided  by  an  estab- 
lished and  well-known  rule  of  law.  It  is  that  when  a  person  is 
killed  at  a  railroad  crossing,  and  being  dead  is  unable  to  speak 
and  show  the  degree  of  care  he  exercised,  he  is  clothed  by  law  with 
the  presumption  that  in  approaching  the  crossing  he  did  his  duty, 
and  used  the  care  and  caution  which  an  ordinarily  prudent  and 
careful  person  would  use  under  Uke  circumstances.  (Martin  v.  B. 
&  P.  R.  R.  Co.,  2  M arv.  123, 130,  42  Atl.  442.)  By  this  presumption 
the  court  as  well  as  a  jury  is  governed,  and  when  the  testi- 
mony is  silent  as  to  the  conduct  of  the  deceased  at  the  time  of 
the  injury  and  the  circumstances  suggest  nothing  as  to  his  failure 
to  exercise  the  caution  which  the  law  requires  of  him,  the  court  is 
bound  by  this  presumption,  and  upon  proof  of  negligence  on  the 
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part  of  the  defendant,  will  submit  the  case  to  the  jury.  But  this 
presumption  is  rebuttable,  and  when  it  is  shown  as  in  this  case, 
either  by  direct  testimony  or  rebutting  circumstances  (Queen 
Anne's  R.  R.  Co.  v.  Reed,  supra),  that  the  deceased  at  the  time 
of  the  injury  did  not  exercise  the  care  and  caution  required  of  her 
and  that  she  proximately  contributed  to  the  injury  that  resulted 
in  her  death,  she  is  thereby  stripped  of  the  presumption  with 
which  the  law  at  first  clothed  her,  and  leaves  her  case  to  be  deter- 
mined either  by  the  court  on  a  motion  for  nonsuit,  or  by  the  jury 
if  submitted  to  them,  by  the  same  unaided  rules  of  law  that 
apply  in  any  other  case  where  the  injured  person  survives. 

[3]  In  considering  the  evidence  of  the  conduct  and  situation 
of  the  plaintiff's  wife,  the  trial  court,  in  its  decision  upon  the  mo- 
tion for  a  nonsuit,  made  the  following  summary 

"  (1)  That  the  railroad  tracks,  at  the  place  of  the  accident, 
and  for  about  a  quarter  of  a  mile  southward,  were  straight. 

"  (2)  That  there  was  at  the  time  of  the  accident  no  obstruc- 
tion, or  anything  in  the  way,  of  such  a  character  as  to  prevent  the 
deceased  seeing  the  approaching  train  in  time  to  avoid  the  danger, 
and  there  was  nothing  that  occurred  at  or  about  the  time  of  the 
accident  in  any  of  the  surrounding  circumstances  to  prevent  her 
from  seeing  or  hearing  the  approaching  train  if  she  had  looked  and 
listened  as  it  was  her  duty  to  do  before  attempting  to  cross  the 
tracks. 

"  (3)  That  the  deceased  at  the  time  of  the  accident  was  in 
good  health  and  in  the  possession  of  her  faculties  of  sight  and 
hearing;  she  was  familiar  with  the  crossing  where  the  accident 
happened  and  the  conditions  surrounding  the  same.  Having 
lived  very  near  the  crossing  for  more  than  twenty  years,  she  was 
bound  to  know  that  the  crossing  was  a  place  of  danger. 

* '  (4)  That  the  deceased  was  walking  on  foot  as  she  approached 
the  crossing,  and  had  therefore  full  control  of  her  movements,  yet 
she  walked  fast  and  continued  to  do  so  without  stopping  until  she 
was  struck  by  the  engine. 

"(5)  That  the  whistle  of  the  train  was  blown  at  Hale's 
Crossing,  which  several  of  the  plaintiff's  witnesses,  who  were  at 
the  time  very  near  the  place  of  the  accident,  distinctly  heard,  and 
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it  was,  in  fact,  the  whistle  and  the  rumble  or  noise  made  by  the 
movement  of  the  train  which  first  attracted  their  attention." 

In  addition  to  this  summary  we  wish  to  say  that  from  the 
evidence  it  appears  that  the  deceased  was  afoot  and  approached 
the  railroad  tracks  at  a  right  angle,  thereby  being  in  complete 
control  of  her  own  movements  and  having  an  equal  opportunity 
to  look  in  both  directions  for  the  dangers  which  the  crossing  itself 
must  have  suggested  to  her.  While  several  persons  observed  her, 
at  intervals,  from  the  time  she  left  the  side  of  a  street  opposite 
to  and  parallel  with  the  tracks,  until  she  was  upon  the  tracks  and 
killed,  singularly  enough,  there  was  one  witness  who  testified  that 
be  watched  her  the  whole  time  as  she  approached  the  track,  from 
where  she  left  a  place  of  safety,  until  she  came  into  the  place  of 
danger.  He  testified  that  when  she  was  witfrn  about  a  yard  of 
the  westerly  rail  of  the  southbound  track  she  looked  south  (whence 
the  train  was  coming)and  then  turning  her  head,  and  looking  north, 
proceeded  across  the  tracks.  No  presumption  can  stand  against 
this  testimony  .  The  plaintiff,  by  the  testimony  of  this  witness, 
has  fixed  her  place  and  defined  her  act.  Having  looked  at  a  cer- 
tain place,  what  does  the  testimony  then  disclose? 

Upon  the  southbound  track,  five  hundred  and  seventy 
feet  away,  a  freight  train  was  standing,  heading  north.  When 
six  or  seven  feet  away  from  the  westerly  rail  of  that  track,  the 
deceased  could  have  seen  the  freight  train  and  probably  did  see 
it,  and  probably  was  deceived  by  it  in  thinking  it  to  be 
her  only  danger  in  that  direction.  But  at  that  point  she 
likewise  could  have  seen  past  the  freight  train  to  a  point  on  the 
northbound  track  eight  hundred  feet  south.  As  to  this 
distance  counsel  agreed.  When  she  was  on  the  westerly  rail  of 
the  southbound  track  she  could  have  seen  down  the  northbound 
track  one  thousand  and  thirty-five  feet,  therefore  when  she  was 
three  feet  from  the  rail  she  had  a  clear  and  unobstructed  view 
for  some  distance  between  eight  hundred  and  one  thousand  and 
thirty-five  feet. 

Assuming  that  the  train  was  moving  at  seventy  miles  an 
hour  and  she  was  walking  at  two  or  two  and  one-half  miles  an  hour, 
the  conclusion  is  irresistible,  that  when  she  looked  the  train  was 
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visible  to  her.  These  facts  would  seem  to  establish  the  fact  that 
Mrs.  Evans  could  have  seen  the  approaching  train  in  time  to  have 
Averted  the  accident  when  she  looked,  and  looking,  she  must 
have  seen. 

If  seeing,  she  did  not  heed  the  oncoming  train  then  she  rashly 
put  herself  in  a  position  of  danger  that  was  inexcusable,  a  posi- 
tion that  clearly  debars  her  from  recovery  aga  nst  the  defendant. 
If,  seeing,  she  did  not  comprehend,  Mrs.  Evans  must  be  charged 
with  seeing  what  was  obvious,  what  any  ordinary  person  under 
like  circumstances  and  comprehension  could  or  would  have  seen 
and  comprehended.  From  the  evidence  the  judges  sitting  below, 
reached  the  conclusion  that  the  deceased  was  guilty  of  such  con- 
tributory negligence  as  would  prevent  the  plaintiff  from  recover- 
ing. The  evidence  of  contributory  negligence  on  the  part  of  the 
deceased  was  so  clear  that  the  court  felt  impelled  to  grant  a  non- 
suit. 

After  listening  to  the  exhaustive  arguments  made  at  the  last 
January  term,  and  after  carefully  reading  and  considering  the 
full  and  exhaustive  briefs  submitted  by  counsel,  a  majority  of  the 
judges  sitting  in  the  cause  in  this  court  unite  in  the  conclusion 
reached  by  the  court  below. 

The  judgment  of  the  court  below  is  therefore  affirmed. 

Curtis,  Ch.,  (dissenting): — I  do  not  agree  with  the  conclu- 
sions of  the  majority  of  the  Qourt.  I  find  evidence  of  Mrs.  Evans' 
alertness  to  the  dangers  of  the  railroad  crossing,  and  of  the  exer- 
cise of  reasonable  care  and  caution  on  her  part  to  avoid  them. 
It  is  not  clear  to  me,  from  the  evidence,  what  things  were  in  fact 
visible  to  her  when,  just  before  stepping  onto  the  tracks,  she  looked 
to  the  south,  or  clear  that  the  calculations  of  counsel  as  to  the  loca- 
tion of  the  express  train  at  that  time  were  correct,  and  am  con- 
vinced that  the  jury  should  have  been  permitted  to  decide  both 
these  points. 

Furthermore,  I  consider  that  it  should  have  been  left  to  the 
jury  to  decide  whether  under  the  circumstances,  referring  partic- 
ularly to  the  presence  of  the  freight  train,  Mrs.  Evans  was  negli- 
gent in  not  seeing  the  express  train  when  she  looked  to  the  south, 
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if  the  jury  should  have  found  that  the  express  train  was  then  in 
fact  within  range  of  her  vision, 


.•m. 


Caroline  E.  Speakman  and  Cumhiwgs  E.  S.  Spearman;  trading 
tinder  the  firm  name  of  Mm.  Peterson  Spbakman  and  Son, 
d.  b.  a.,  us.  John  Price,  p.  b.  r. 

1.  Goers— Appeal — Tender. 

Const,  art.  4,  J  25,  provides  that  at  any  time,  pending  an  action  for  debt 
or  damages,  defendant  may  bring  into  court  a  sum  of  money  to  discharge 
the  same,  together  with  the  costs  then  accrued,  and,  plaintiff  not  accepting 
it,  if  on  final  decision  of  the  case  he  shall  not  recover  a  greater  sum,  he  shall 
not  recover  any  costs  accruing  after  such  payment,  except  where  plaintiff  is 
an  executor  or  administrator*  Held  that,  where  a  payment  is  made  under 
such  section  to  a  justice  of  the  peace,  that  fact  is  not  admissible  on  the  trial 
of  the  ease  anew  in  the  Superior  Court  on  appeal. 

2.  Contracts — Definition. 

In  legal  contemplation,  a  "contract"  is  an  agreement  between  two  or 
more  persoris  on  a  sufficient  Consideration  to  do  or  not  to  do  a  particular 
thing.  To  make  a  contract  there  must  be  an  offer  by  one  person  for  a  sufficient 
consideration  to  do  or  not  to  do  a  particular  thing,  and  there  must  be  an  accep- 
tance by  the  other  party  of  that  offer,  which  offer  and  acceptance  must  be 
equally  binding  on  both  parties  to  the  agreement,  and  must  &e  to  do  or  not 
to  do  a  particular  thing. 

3.  Sales— Contract— -Buyer's  £*bach— Damages. 

Where  defendants  agreed  to  purchase  plaintiff's  crop  of  tomatoes  at  a 
specified  price  per  basket,  but  after  accepting  90  baskets  refused  to  receive 
any  more,  the  measure  of  plaintiff's  damage  was  th6  value  of  the  crop  actually 
grown  at  the  price  agreed  on,  less  such  amount  as  ha  received  for  tomatoes 
sold  elsewhere. 

4.  Sales— Delivery  oe  Property— Reasonable  Value. 

Where  no  Contract  is  made  to  purchase  property  delivered  to  and  ac- 
cepted by  the  buyer,  he  is  liable  to  the  seller  for  the  reasonable  value  thereof. 

(April  36,  1911.) 

Pennewill,  C.  J.,  and  Rice,  J.,  sitting. 
James  H.  Hughes  for  appellant. 
John  B.  Huiton  for  respondent. 
Superior  Court,  Kent  County,  April  Term,  1911, 
Appeal  (No.  1,  April  Term,  1910)  from  a  judgment  rendered 
by  a  justice  of  the  peace. 
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*  Assumpsit  to  recover  for  the  value  of  a  tomato 
)  have  been  sold  by  John  Price,  the  plaintiff,  to 
■peakman  and  others,  trading  as  Mrs.  Peterson 
1  Son,  the  defendants.  The  facts  and  questions 
at  in  the  charge  of  the  court. 

Eil,  the  defendant  was  asked  by  his  counsel  the  foi- 
ls: Q.  Did  you,  at  the  time  of,  or  just  before,  the 
justice  of  the  peace,  pay  into  the  justice's  court 
noney,  twelve  dollars  and  sixty  cents  and  the  inter- 
date,  nineteen  cents,  and  one  dollar  and  sixty-sue 
Objected  to  by  counsel  for  plaintiff  as  irrelevant, 
•r  defendant  contended  that  the  evidence  was  proper 
15,  Article  4,  page  27,  of  the  Constitution  of  the  State 

ir  plaintiff  contended  first,  that  the  evidence  was 

luse  any  reference  to  what  took  place  in  the  pro- 

the  justice  of  the  peace  was  inadmissible  in  the  trial 

we,  which  was  a  trial  de  novo. 

hat  the  provision  of  the  Constitution  referred  to 

o  actions  in  the  Superior  Court,  and  not  before  a 

peace;  stating  that  there  was  no  plea  in  the  case 

to  court. 

—The  section  of  the  Constitution  referred  to  reads 

time  pending  an  action  for  debt  or  damages,  the 
/  bring  into  court  a  sum  of  money  for  discharging 
:ther  with  the  costs  then  accrued,  and  the  plaintiff 
the  same,  if  upon  the  final  decision  of  the  cause,  he 
/er  a  greater  sum  than  so  paid  into  court  for  him, 
recover  any  costs  accruing  after  such  payment, 
he  plaintiff  is  an  executor  or  administrator.'' 
t  decide  that  that  does  not  apply  to  the  court  of  the 
peace,  but  we  do  hold,  where  a  payment  is  made 
'  the  peace  that  that  fact  is  not  admissible  when  an 
a  to  the  Superior  Court  on  that  case.    We  sustain 

t  amount  did  you  owe  Mr.  Price  for  tomatoes? 
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A.  Twelve  dollars  and  sixty  cents.  Q.  That  was  at  what  time? 
A.  When  I  got  through  canning,  the  first  of  November.  Q.  You 
testified  that  Mr.  Price  said  that  you  would  settle  with  Mr. 
Anthony,  the  justice  of  the  peace.  Did  you  ever  pay  any  money 
to  Mr.  Anthony  in  pursuance  of  that  transaction?"  Objected  to 
by  counsel  for  plaintiff  as  immaterial. 

Rice,  J. : — It  seems  to  the  court  that  this  money  was  paid 
to  the  justice  of  the  peace  to  meet  the  requirement  of  Section  25 
of  Article  4  of  the  Constitution  and  was  not  an  unqualified  payment 
on  this  claim.     We  sustain  the  objection. 

Plaintiff's  Prayers. 

First,  That  if  the  jury  believe  there  was  a  sale  of  the  tomato 
crop  of  the  plaintiff  below,  to  defendants  below  and  the  defendants 
below  refused  to  permit  the  delivery  of  said  crop  or  any  part  there- 
of, accbrding  to  the  terms  of  the  agreement,  that  plaintiff  is  enti- 
tled to  damages. 

Barr  v.  Logan,  5  Harr  52;  Gruell  v.  Clark,  4  Penn.  321, 
54  Atl.  985;  Hartnett  v  Baker,  4  Penn.  431,  56  AH.  672. 

Second.  That  the  measure  of  damages  in  such  case  would 
be  the  difference  between  the  contract  price  and  the  amount 
which  plaintiff  below  received  from  said  crop. 

Barr  v.  Logan,  5  Harr.  52,  (55);  Taylor  v.  Trustees  of  Poor, 
1  Penn.  555,  43  Atl.  613;  Pancoast  v.  Vale,  6  Penn.  183,  65  Atl. 
512. 

Third.  That  the  plaintiff  is  entitled  in  any  event  to  a  ver- 
dict for  the  value  of  the  goods  delivered  and  not  paid  for. 

Defendant's  Prayers. 

To  entitle  the  plaintiff  to  recover  he  must  prove  to  the  satis- 
faction of  the  jury  (1)  a  valid  contract  reasonably  definite  and 
certain  in  its  terms;  (2)  a  breach  thereof;  (3)  the  loss  sustained  by 
the  plaintiff  in  consequence  of  such  breach. 

The  contract  must  be  sufficiently  certain  and  definite  for  the 
jury  to  understand  its  provisions. 
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The  damages  must  be  shown  from  the  evidence  with  reason- 
able certainty  and  not  left  to  speculation  or  conjecture. 
Truitt  &  Bro.  v.  Fahey,  3  Penn.  573  (575),  52  AH.  339. 

To  constitute  a  contract  there  must  be  mutual  promises  and 
undertakings  obligatory  on  both  parties,  and  before  the  one  can 
require  the  other  to  comply  with  his  engagements  he  must  be 
bound  to  fulfill  his  own  obligations. 

Reed  &  Walker  v.  P.,  W.  &  B.  R.  R.  Co.,  3  Houst.  176  (204) 
Truax  v  P.W.&  B.  R.  R.  Co.,  3  Houst  233  (238,  242,  243). 

That  in  case  of  a  contract  for  sale  of  goods  the  quantity  to 
be  sold  must  be  specified,  otherwise  the  contract  will  not  bind 
beyond  the  goods  actually  delivered  and  accepted. 

24  Am.  &  Eng.  Ency.  of  Law,  1030;  Higby  v.  Rust,  211  III. 
333  (337),  71  N.  E.  1010,  103  Am.  St.  Rep.  204;  McCaw  Mfg. 
Co.  v.  Felder,  115  Ga.  408  (410,  411),  41  S.  E.  664. 

That  an  inquiry  as  to  the  price  that  a  person  is  paying  for 
tomatoes  with  a  reply  simply  stating  the  price,  does  not  consti- 
tute a  contract  either  to  sell  or  to  buy  and  neither  party  is  bound. 

That  the  law  will  not  imply  a  contract  when  an  express  one 
is  proved. 

Draper  v.  Randolph  &  Co.,  4  Harr.  454  (456). 

If  no  special  contract  is  proved  the  plaintiff  is  not  entitled 
to  recover  for  tomatoes  not  accepted. 

Draper  v.  Randolph  &  Co.,  4  Harr.  454  (456). 

Rice,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — This^is  an  appeal  from  a  judgment 
obtained  before  a  justice  of  the  peace. 

John  Price,  the  plaintiff,  brings  this  action  against  Caroline 
E.  Speakman  and  Cummings  E.  S.  Speakman,  trading  and  doing 
business  under  the  firm  name  of  Mrs.  Peterson  Speakman  &  Son, 
the  defendants,  for  damages  for  what  he  alleges  to  be  a  failure 
6t  the  defendants  to  accept  and  pay  for  a  crop  of  tomatoes  raised 
by  the  plaintiff  and  sold  to  the  defendants  under  an  agreement 
made  between  the  plaintiff  and  defendants,  or  if  there  was  no 
such  contract  existing  between  the  parties,  then  for  the  value  of 
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the  tomatoes  delivered  by  Price  to  the  firm  of  Mrs.  Peterson  Speak- 
jnan  &  Son,  and  by  them  received  and  sot  yet  paid  for. 

The  plaintiff  claims  that  after  several  conversations  during 
the  spring  and  summer  of  1909,  with  Mr.  Cummings  E.  S.  Speak- 
man,  a  member  of  the  firm,  and  one  of  the  defendants  to  this  suit, 
in  which  conversations  Mr.  Speakmaa  inquired  of  the  plaintiff,  if 
he  wanted  to  sell  his  tomato  crop,  and  the  plaintiff,  in  effect, 
replied  that  he  did  not  at  that  time;  that  the  plaintiff  then  on  the 
eighteenth  day  of  August,  1909,  drove  over  to  the  plant  of  Mrs. 
Peterson  Speakman  &  Son,  with  a  load  of  ten  baskets  of  toma- 
toes, that  the  plaintiff  then  and  there  said  something  about  toma- 
toes, and  Mr.  Speakman  replied  in  substance  as  follows:  "I  will 
give  you  fourteen  cents  a  basket  for  your  tomatoes."  The  plain- 
tiff thereupon  taking  this  to  be  a  contract  for  the  sale  of  his  tomato 
crop,  on  that  day  and  on  two  other  days  thereafter,  he,  the  plain- 
tiff, delivered  to  the  defendants,  and  the  defendants  accepted, 
ninety  baskets  of  tomatoes  in  all.  That  the  defendants  would  not 
receive  any  more  tomatoes  from  him,  although  he  had  more, 
which  he  offered  to  deliver  and  was  prevented  by  the  defendants 
from  doing  so,  and  was  told  not  to  deliver  any  more,  and  as  a 
result  of  the  defendants'  refusal  to  receive  his  tomatoes  he  was 
obliged  to  sell  elsewhere  three  hundred  and  fifty  baskets  of  toma- 
toes at  eight  cents  a  basket,  and  the  rest  of  his  crop  amounting 
on  est  mate  to  nine  hundred  and  ten  baskets  were  allowed  to 
rot  on  the  ground,  while  he  was  waiting  for  the  defendants  to 
accept  them. 

Under  this  contract  as  alleged  by  him,  he  claims  payment 
for  the  ninety  baskets  of  tomatoes  the  defendants  accepted,  and 
the  difference  between  fourteen  cents  a  basket  and  eight  cents  a 
basket  for  the  three  hundred  and  fifty  baskets  of  tomatoes  he  sold 
elsewhere,  and  also  payment  at  the  rate  of  fourteen  cents  a  bas- 
ket for  the  nine  hundred  and  ten  baskets  which  rotted  in  the  patch. 

The  plaintiff  also  claims  that  even  ii  there  was  no  such  con- 
tract as  he  claims,  that  even  then  he  is  entitled  to  recover  for  the 
value  of  the  tomatoes  delivered  by  him  to  the  defendants  and  by 
them  accepted,  and  not  paid  for. 

While  the  defendants  .^4wt  at  least  Qfte  -Qonve^atiionbetwe^|i 
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Mr.  Price  and  Mr.  Speakman  previous  to  the  eighteenth  day  of 
August,  1909,  and  also  in  substance  the  conversation  between  the 
same  parties  on  August  eighteenth,  yet  the  defendants  contend 
that  Mr.  Speakman's  statement  that  "I  will  give  fourteen  cents 
a  basket  for  your  tomatoes,"  did  not  have  reference  to  Mr.  Price's 
crop  of  tomatoes,  nor  did  they  intend  that  it  should  have  any  such 
reference,  that  in  fact  it  only  referred  to,  and  he  only  did  contract 
for  the  tomatoes  the  plaintiff  had  with  him  on  August  eighteenth 
and  for  such  other  tomatoes  as  the  plaintiff  would  deliver  to  the  de- 
fendants, on  such  other  occasions  as  would  be  acceptable  and 
convenient  to  the  defendants,  at  the  time  of  delivery. 

The  defendants  admit  receiving  tomatoes  from  the  plaintiff 
on  three  different  occasions,  amounting  in  all  to  ninety  baskets, 
and  claim  that  it  was  convenient  for  them  to  accept  them  on  those 
days;  that  when  they  found  that  they  had  all  the  tomatoes  they 
could,  at  the  time,  handle,  as  a  courtesy  to  Mr.  Price  they  advised 
him  not  to  deliver  any  more  tomatoes  to  them. 

From  the  evidence  in  this  case  we  will  say  to  you  that  it 
appears  that  the  ninety  baskets  of  tomatoes  delivered  and  accepted 
have  not  been  paid  for. 

For  you  to  determine  this  question,  other  than  the  ninety 
baskets  referred  to,  you  must  first  decide  whether  there  was  or 
was  not  a  contract  or  agreement  between  the  parties  to  this 
suit.  If  you  decide  there  was  a  contract  then  you  must  decide 
what  were  the  terms  of  the  agreement. 

[2]  In  legal  contemplation  a  contract  is  "an  agreement 
between  two  or  more  persons,  upon  sufficient  consideration,  to  do 
or  not  to  do  a  particular  thing."  In  other  words  to  make  a  con- 
tract there  must  be  an  offer,  by  one  party,  for  a  sufficient  consid- 
eration, to  do  or  not  to  do  a  particular  thing,  and  there  must  be 
an  acceptance,  by  the  other  party,  of  that  offer,  and  this  offer 
and  acceptance  must  be  equally  binding  upon  both  parties  to  the 
agreement,  and  must  be  to  do  or  not  to  do  a  particular  thing. 

In  order  to  determine  whether  there  was  or  was  not  a  contract 
between  the  plaintiff  and  defendants,  you  should  consider  all  the 
negotiations,  conversations  and  dealings  of  the  parties  in  respect 
to  the  subject  matter  involved  in  this  suit. 
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[3]  If  you  believe  from  all  the  evidence  in  this  case  that  there 
was  a  contract  for  the  crop  of  tomatoes  of  the  plaintiff,  and  the 
defendants  would  not  receive  the  crop  of  tomatoes  other  than  the 
ninety  baskets,  then  the  defendants  would  be  liable  for  damages 
for  failure  to  comply  with  their  contract.  The  amount  of  damages 
would  be  the  value  of  the  crop  of  tomatoes  actually  grown,  at  the 
price  agreed  upon,  less  such  amount  as  he  received  from  the  toma- 
toes sold  elsewhere. 

If,  however,  on  the  other  hand,  you  believe  that  there  was  a 
contract,  but  as  claimed  by  the  defendants  it  was  only  for  the  sale 
of  tomatoes  actually  delivered  by  the  plaintiff  and  received  by  the 
defendants,  then  the  plaintiff  is  only  entitled  to  recover  at  the 
rate  of  fourteen  cents  a  basket  for  the  tomatoes  actually  received 
by  the  defendants  from  the  plaintiff. 

[4]  We  will  say  to  you  that  even  if,  on  account  of  the  parties 
not  agreeing  to  do  a  particular  thing,  you  find  that  no  contract 
did  exist  between  them,  then  and  in  this  event  the  plaintiff  is 
entitled  to  recover  for  the  value  of  the  tomatoes  delivered  by  him 
to  the  defendants  and  accepted  by  the  defendants,  and  not  paid 
for. 

Where  there  is  a  conflict  in  the  testimony  as  there  is  in  this 
case,  it  is  your  duty  to  reconcile  it  if  you  can,  but  if  you  cannot, 
then  you  should  give  credit  to  that  which  you  think  is  most  worthy 
of  belief  under  all  the  circumstances  of  the  case. 

Verdict  for  plaintiff. 


Annib  E.  Callaway  vs.  Gborge  W.  Milligan,  Executor  of 
Mary  J.  Moore,  deceased. 

1.  Trial — Deliberations  op  Jury — Manner  op  Arriving  at  Verdict. 
Where  the  testimony  is  in  many  regards  conflicting,  the  whole  testimony 
is  to  be  taken  by  the  jury,  if  it  can  reconcile  it;  but,  if  not,  the  jury  should 
give  credit  to  those  witnesses  which  in  its  opinion  are  most  worthy  of  credit, 
and  reject  the  testimony  of  those  that  it  deemed  less  worthy,  taking  into  con- 
sideration the  bias,  prejudice,  or  interest  which  the  individual  witnesses 
may  have  in  the  outcome. 
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2.  Work  and  Labok— -Xmfukd  Contract. 

Ordinarily,  where  one  performs  labor  for  another,  in  the  absence  of  any 
specific  agreement,  the  law  raises  an  implied  promise  to  pay;  but  there  is  no 
implied  promise  to  pay  for  services  rendered  gratuitously. 

3.  Contract  — Compensation. 

If  there  was  an  express  promise  between  parties  that  services  would  be 
paid  for,  but  no  definite  price  was  agreed  on,  the  one  rendering  the  service* 
would  be  entitled  to  recover  fair  ana  reasonable  compensation,  not  in  excess 
of  the  sum  sued  for. 

(AprU  11,  1911.) 

Judges  Boyce  and  Conrad  sitting. 

Robert  C.  White  and  James  M.  Ttmnsll  for  plaintiff. 

Sudler  S.  Richards  for  defendant. 

Superior  Court,  Sussex  County,  April  Term,  1911. 

Action  of  Assumpsit  (No.  3,  June  Term,  1910),  to  recover 
for  services  in  nursing  and  attending  to  deceased  in  her  lifetime. 

Conrad,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — This  is  an  action  of  assumpsit, 
brought  by  Annie  E.  Callaway,  the  plaintiff,  against  George  W. 
Milligan,  executor  of  Mary  J.  Moore,  deceased,  to  recover  from  the 
estate  of  the  said  Mary  J.  Moore  for  work  and  labor  performed  by 
the  plaintiff  in  caring  for  and  attending  to  the  said  Mary  J.  Moore 
for  a  period  of  three  years  from  September  25.  1906,  to  Septem- 
ber 25,  1909,  and  the  plaintiff  claims  cpiqpensation  for  su<h 
services  at  the  rate  of  three  dollars  per  week  which  for  a  period 
of  one  hundred  and  fifty-six  weeks  made  four  hundred  and  sixty- 
eight  dollars. 

The  defendant  claims  that  no  such  services  were  rendered, 
or  if  rendered  that  they  were  rendered  as  a  gratuity;  that  is, 
that  they  were  services  rendered  without  any  promise  or  agree- 
ment to  pay  for  them,  either  express  or  implied 

[1]  You  have  heard  the  testimony.  It  in  many  regards  is 
conflicting,  but  the  whole  of  the  testimony  is  to  be  taken  by  you, 
and  if  you  can  you  are  to  reconcile  it,  but  if  you  are  not  able  to 
reconcile  it,  then  you  are  to  give  credit  to  those  witnesses  which 
in  your  opinion  are  most  worthy  of  credit,  and  reject  the  testi- 
mony of  those  witnesses  that  you  deem  .less  worjtjiy  .of  sredit, 
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taking  into  consideration  the  bias,  prejudice  or  interest  which  the 
individual  witnesses  may  have  in  the  outcome  of  the  case. 

[2]  Ordinarily  where  one  person  performs  personal  labor  and 
services  for  another,  in  the  absence  of  any  specific  bargain  or  agree- 
ment for  the  payment  of  the  same,  the  law  raises  an  implied 
promise  on  the  part  of  the  person  receiving  such  services  to  pay 
therefor.  But  there  is  no  such  implied  promise  to  pay  for  ser- 
vices rendered  gratuitously,  when  so  rendered. 

[3]  If  there  was  an  express  promise  or  understanding  between 
the  parties  that  the  services  would  be  paid  for  but  no  definite 
price  was  agreed  upon,  then  the  plaintiff  would  be  entitled  to 
recover,  if  at  all,  a  fair  and  reasonable  compensation  for  the  ser- 
vices rendered,  not  however  in  excess  of  the  sum  demanded. 

In  this  case  you  should  determine  whether  any  services  were 
rendered  the  deceased  by  the  plaintiff,  and  if  any,  the  character  and 
value  of  those  services. 

And  if  you  find  that  the  deceased  did  receive  the  services 
which  it  is  alleged  she  received,  and  that  she  promised  or  agreed 
to  pay  therefor,  then  you  are  to  determine  what  is  a  fair  and  rea- 
sonable compensation  for  the  services  rendered,  and  that  sum, 
whatever  it  may  be,  should  be  your  verdict. 

If,  however,  you  find  that  no  services  were  rendered,  or  that 
if  rendered  they  were  rendered  gratuitously,  in  a  friendly  way, 
without  hope  or  expectation  of  compensation,  then  your  verdict 
should  be  for  the  defendant. 

Verdict  for  plaintiff. 


Rbbsb  Roberts,  defendant  below,  plaintiff  in  error,  vs.  State  of 
Delaware,  plaintiff  below,  defendant  in  error. 

1.    Witnesses — Contradictory  Statements — Accused  as  Witness. 

Where  accused  is  a  witness,  the  grounds  ordinarily  necessary  for  contra- 
diction by  prior  statements  need  not  be  laid,  the  statements  being  received 
in  the  nature  of  admissions  and  when  material,  they  are  admissible,  whether 
the  party  appears  as  a  witness  or  not. 

u 
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«-— Evidence— Admissions — Contradiction. 
nission  of  accused  that  he  told  another  that  he  was  without 
en.ce,  the  state  might,  if  such  evidence  was  material,  show 
tatement. 

t/— Evidence — Order  op  Proof — Rebuttal. 
lurder  trial,  defendant  on  cross  examination  gave  evidence 
him  of  the  incriminating  circumstances  of  the  possession 


.  rebuttal,  though  such  rebuttal  evidence  further  tended  t 
e  first  set  up  by  the  state  in  chief. 
«r— Evidence— Re  butt  al— Discretion  of  Court. 
liscretion  of  the  court  to  admit  evidence  in  reply  which 
tve  been  given  in  chief. 

i'— Trial— Contradiction  of  Testimony — Materiality. 
vas  evidence  that  a  wallet  belonging  to  deceased,  in  which 
money,  was  missing,  that  a  lock  of  bis  safe  had  been  knocked 
as  found  on  the  floor  by  the  safe,  and  that  footprints  made 
to  accused  led  toward  deceased's  house  from  a  cherry  tree, 
>  used  in  the  killing  was  broken,  testimony  of  accused  on 
that  he  had  stated  after  the  murder  he  had  no  money  was 
tate  was  properly  allowed  to  show  by  a  witness,  in  contradic- 
e  murder  accused  had  a  considerable  amount  of  money  in 

(March  23,  1911.) 

lancellor,   and  Woollby   and   Rice,    Associate 

all  for  plaintiff  in  error. 

Gray,  Attorney  General,  and  Josiah  0.  Wolcott, 
jy  General,  for  defendant  in  error, 
ourt,  January  Term,  1911. 

Court  of  Oyer  and  Terminer,  for  New  Castle 
9,  January  Term,  1911).  Reese  Roberts  was 
6,  September  Term,  1910)  for  murder  of  the  first 
cted    (ante,    140)    and    brings    error.    Affirmed. 

J.,  delivering  the  opinion  of  the  court: 
erts,  the  plaintiff  in  error,  was  charged  by  the 
i  the  murder  of  Robert  Casey,  Jr.,  and  upon  trial 
Oyer  and  Terminer,  sitting  in  New  Castle  County, 
0,  was  found  guilty  of  murder  in  the  first  degree. 
Aion,  he  obtained  from  this  court  a  writ  of  error, 
which  he  has  made  one  specification  of  error, 
ms  that  in  the  proceedings  and  judgment  below 
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the  court  committed  error  in  admitting  certain  evidence  in  rebutal. 
The  evidence  upon  which  the  prisoner's  guilt  was  determined 
was  wholly  circumstantial,  and  only  so  much  thereof  as  has  rela- 
tion to  the  matter  in  review  will  be  here  considered.  From  this 
evidence  it  appears  that  on  Saturday  morning,  August  20th, 
1910,  Robert  Casey  was  found  dead  in  bed,  with  his  skull  crushed 
by  a  blunt  weapon.  In  his  bedroom  was  discovered  the  limb  of  a 
cherry  tree,  spotted  with  blood,  and  sufficiently  heavy  to  have 
caused  the  wounds  resulting  in  Casey's  death.  There  was  evidence 
that  entrance  into  Casey's  bedroom  was  effected  by  means  of  a 
ladder  and  porch  roof.  The  combination  lock  of  the  safe  in  Ca- 
sey's store,  which  was  on  the  first  floor  of  the  building  in  which 
Casey  lived,  had  been  knocked  off  and  the  safe  left  open.  A 
hatchet  and  shutter  bolt  were  found  near  the  safe,  and  while 
some  coins  were  found  in  the  safe,  and  money  and  valuables 
about  his  bedroom  remained  undisturbed,  a  black  leather  wallet 
which  the  deceased  was  familiarly  known  to  keep  in  his  safe  and 
in  which  he  kept  his  paper  money  and  checks  before  depositing 
them  in  bank,  was  missing,  and  a  check  was  found  lying  on  the 
floor  in  front  of  the  safe.  The  wallet  had  been  last  seen  by  the 
only  witness  who  spoke  with  reference  to  it,  on  the  Monday 
preceding  the  murder. 

Aside  from  testimony  showing  the  presence  of  the  prisoner 
in  the  vicinity  of  the  Casey  house  on  the  night  of  the  murder, 
there  was  evidence  to  the  effect  that  footprints  made  by  shoes 
with  peculiar  markings  were  discovered  in  a  plowed  field  near  the 
Casey  property,  that  these  footprints  led  to  the  bank  of  the  river 
and  to  and  about  a  cherry  tree  from  which  a  branch  had  been 
twisted  or  torn,  that  the  footprints  then  returned  and  pursued  a 
direction  towards  the  Casey  house,  where  they  ceased  at  the  edge 
of  the  plowed  ground,  and  that  the  limb  of  a  tree  found  in  Casey's 
bedroom,  spotted  with  blood,  fitted  or  matched  precisely  the 
twisted  or  broken  part  in  the  cherry  tree  toward  which  and  from 
which  the  footprints  led,  and  lastly  it  was  shown  that  the  peculiar 
footprints  were  made  by  shoes  which  the  prisoner  admitted  to  be 
his  own. 

The  prisoner  testified  in  his  own  defense,  denying  his  guilt 
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;  to  an  alibi.  On  cross  examination  by  the  Attorney 
•as  asked  the  question  and  made  the  answer  following : 
rill  ask  you  whether  or  not  on  September  sixteenth 

at  the  workhouse,  you  did  not  tell  Mr.  Wolcott,  in 
of  Detective  Gillis  and  Mr.  Walter  Hastings,  one  of 
t  the  workhouse,  that  on  the  Saturday  after  the  mur- 
1  no  money,  that  you  had  not  worked  that  week 
as  wet,  and  there  was  nothing  coming  to  you? 
jrtainly  did." 

le  defense  had  closed,  Edward  Stephenson  was  pro- 
itness  for  the  state  and  under  objection  by  the  coun- 
■isoner,  the  court  permitted  the  state  to  show  by  him 
>ner  had  considerable  money  on  the  morning  after  the 
ontradiction  of  the  prisoner's  admission  to  the  con- 
sd  the  examination  to  that  contradiction  and  allowed 
>y  answering  appropriate  questions  to  testify  in  sub- 
lows  :  That  he  had  known  the  prisoner  for  a  year  or 
le  saw  him  on  Saturday,  August  20th,  1910,  about  a 
Brandywine  Springs;  that  he  talked  with  the  pris- 
l  two  drinks  with  him ;  that  the  prisoner  wanted  him 
>rk  and  go  with  him  to  a  nearby  brewery,  and  offered 
for  his  day's  wages;  that  the  prisoner  had  money 
s  pocket,  pulled  it  out  and  showed  it  to  him,  saying, 

some  money.  I  will  pay  you  for  your  day";  that 
e  had  was  both  paper  and  silver,  the  paper  money 
1  as  big  as  the  top  of  a  glass  (indicating  an  ordinary 

for  the  prisoner  contends  that  in  admitting  in 
testimony  of  Stephenson,  the  trial  court  erred  for  the 
sons: 

The  evidence  of  Stephenson,  if  admissible  at  all,  was 
ily  in  contradiction  of  the  prisoner,  and  as  no  grounds 

such  a  contradiction  when  the  prisoner  was  under 
ition,  the  evidence  is  wholly  inadmissible.  The  court 
e  general  rule  that  a  witness  cannot  be  contradicted 
laying  the  legal  ground  by  addressing  his  attention 
lination  to  the  time,  place  and  persons  present  when 
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the  statement  was  made  with  respect  to  which  contradiction  is 
intended,  but  when  a  witness  is  a  party,  the  legal  grounds  need 
not  be  laid,  for  the  party's  statements  are  received  in  the  nature 
of  admissions  and,  when  material,  are  admissible  whether  the 
party  appears  as  a  witness  or  not. 

Second.  The  answer  of  the  prisoner,  that  he  did  tell  Mr. 
Wolcott  that  on  Saturday  morning  after  the  murder  he  had  no 
money,  was  in  no  sense  evidence  given  at  the  trial  that  he  had  no 
money  on  that  Saturday  morning.  From  this  we  gather  that 
counsel  means  that  the  prisoner's  admission  on  the  stand  that  he 
told  Mr.  Wolcott  at  another  time  that  he  had  no  money  on  the 
Saturday  morning  was  not  evidence  given  by  the  prisoner  at  the 
trial,  that  in  fact  he  had  no  money  on  that  morning,  and  therefore 
there  was  in  the  case  no  evidence  to  rebut  by  Stephenson's  testi- 
mony. To  this  proposition  we  do  not  accede,  for  it  is  a  well  estab- 
lished rule  of  evidence,  that  the  prosecution  may  prove  the  admis- 
sions of  a  defendant  in  excuse  of  the  act  charged  and  then  show 
the  falsity  of  the  excuse  (Commonwealth  v.  Grose,  99  Mass.  423), 
so  in  this  case  the  admission  of  the  prisoner  that  he  told  another 
that  he  was  without  money,  being  in  evidence,  and  if  material, 
the  state  may  proceed  to  show  the  falsity  of  the  statement  admitted 
to  have  been  made.  Commonwealth  v.  Williams,  171  Mass.  461, 
50  N.  E.  1035. 

Third.  If  the  testimony  admitted  in  rebuttal  was  material, 
and  admissible  at  all,  it  should  have  been  introduced  in  the  state's 
case  in  chief  and  not  in  rebuttal  With  respect  to  this  conten- 
tion we  say,  that  as  a  general  rule  it  is  for  the  state  to  prove  the 
allegations  of  the  indictment  on  which  it  relies  and  to  produce  all 
its  evidence  upon  the  issue;  and  then  the  defendant  should  put 
in  all  his  evidence,  and  in  reply  the  state  is  restricted  to  such  new 
matter  as  may  be  first  opened  by  the  defendant's  evidence. 
Ridgely  v.  State,  75  Md.  510,  23  Atl.  1099,  citing  1  Greenl.  Ev. 
(12*  Ed.)  467a;  Abbott's  Trial  Brf.  C.  C.  305-309.  From  this 
general  rule  there  may  be  many  departures  to  meet  the  require- 
ments of  particular  cases,  and  these  departures  are  made  more  out 
of  consideration  to  the  administration  of  justice  than  to  technical 
rules  of  procedure.    It  is  generally  held  that  it  is  no  objection  to 
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l  rebuttal  that  it  strengthens  the  case  in  chief,  if  in 
it  rebuts  or  tends  to  disprove  evidence  in  defense. 
vrence,  70  Vt.  524,  41  Ail.  1027.  While  some  cases  hold 
lg  which  tends  directly  to  prove  the  case  in  chief  and 
j  not  bear  directly  upon  the  subject  matter  of  the 
>uld  be  admitted  in  rebuttal  (12  Cyc.  557),  neverthe- 
ling  to  the  weight  of  authority,  it  is  in  the  discretion 
t  to  permit  evidence  to  be  given  in  reply  which  should 
»ve  been  given  in  chief.  Chase's  Stephen's  Ev.  (2d  Ed.) 
VC.  557;  Abbott's  Trial  Brief,  305-309;  Moore  v.  Stale, 
09,  33  5.  W.  1046;  Bannon  v.  Warfield,  42  Md.  22,  38. 
le  extremes  of  these  rules  appears  the  one  which  we 
s  the  case  under  consideration,  and  which  in  principle 
ized  in  the  case  of  the  State  v.  Jack,  4  Pa.  470,  and  it  is 
ty  has  a  right  to  give  evidence  in  rebuttal  in  reply  to 
his  adversary,  even  if  such  evidence  in  reply  inciden- 
to  corroborate  and  strengthen  his  case  in  chief.  Abbott's 
',  308;  State  v.  Fourchy,  51  La.  Ann.  228,  25  South.  109; 
igoon,  50  Vt.  333;  People  v.  Kindra,  102  Mick.  147,  60 
;  State  v,  Jacobs,  28  S.C  29,  4  S.E.  799;  White  v.  State, 
9,  28  5.  E.  423;  Moore  v.  State,  96  Tenn.  209,  33  5.  W. 

case  under  consideration,  the  state,  upon  the  authority 
twealth  v.  Grose,  99  Mass.  423,  might  have  made  the 
of  the  prisoner  a  part  of  its  case  in  chief,  by  the  testi- 
hose  in  whose  presence  the  statement  was  made,  and 
:  case  in  chief  have  shown  the  falsity  of  the  admission 
;imony  of  Stephenson,  but  when  the  prisoner  was  asked 
>n  and  by  his  answer  gave  evidence  that  tended  to  releve 
incriminating  circumstance  of  the  possession  of  a  large 
money  and  to  that  extent  tended  to  prove  that  he  was 
t  at  Casey's  house  on  the  night  before,  he  was  making  a 
s  own  defense,  the  falsity  of  which  may  properly  be 
ebuttal,  although  the  evidence  in  rebuttal  tends  further 
len  the  case  first  set  up  by  the  state  in  chief, 
i.  The  fourth  contention  of  counsel  for  the  prisoner  is 
vidence  of  the  prisoner  in  answer  to  the  question  pro- 
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pounded  to  him  on  cross  examination  was  immaterial,  and  as  evi- 
dence in  contradiction  of  an  immaterial  matter  is  inadmissible, 
the  evidence  of  Stephenson  contradicting  the  prisoner  upon  an 
immaterial  point  was  improperly  admitted. 

This  contention  is  predicated  upon  the  theory  that  as  the 
evidence  of  money  being  in  Casey's  safe  on  the  night  of  the  mur- 
der was  limited  to  the  circumstance   of  Casey's  habit  of  keeping 
his  bank  notes  and  checks  in  his  black  wallet  and  the  wallet  in  the 
safe,  there  was  no  evidence  of  money  actually  being  in  the  safe  to 
be  stolen,  therefore  the  possession  of  a  considerable  sum  of  money 
by  the  prisoner  is  immaterial,  as  it  proves  nothing.     It  is  further 
suggested  that  any  inference  of  guilt  drawn  from  the  prisoner's 
possession  of  money  is  an  inference  upon  the  inference  that  money 
was  stolen  from  the  safe,  which  is  against  the  rule  that  an  infer- 
ence upon  an  inference  will  not  be  permitted.     The  existence  of 
such  a  rule  is  asserted  by  some  text  writers  and  denied  by  others 
(1  Wigmore,  §  41 ;  Hinshaw  v.  State,  147  Ind.  334,  363,  47  N.  E. 
157;   People  v.  Ah  Chung,  54  Cal.  398),  and  might  be  worthy  of 
consideration  if  the  issue  were  one  of  larceny  instead  of  murder. 
The  issue  being  one  of  murder,  the  testimony  that  related  to  the 
breaking  of  the  safe,  the  habit  of  the  deceased  in  keeping  paper 
money  and  checks  in  the  black  wallet  and  keeping  the  wallet  in 
the  safe,  its  disappearance  with  its  contents,  save  for  a  stray 
check,  contemporaneously  with  the  murder,  and  the  after  posses- 
sion by  the  prisoner  of  a  considerable  sum  of  money,  his  display  of 
it  and  its  sudden  acquisition  (as  shown  against  his  statement  to  Mr. 
Wolcott),  are  circumstances  separately  and  independently  proved 
by  testimonial  evidence  which  the  jury  might  consider  with  other 
circumstances  independently  proved,  namely,  the  footprints  made 
by  shoes  belonging  to  the  prisoner  leading  from  the  cherry  tree 
toward  the  Casey  house  in  which  the  limb  of  the  tree  was  found, 
and  from  all  of  which  circumstances  the  jury  might  reasonably 
infer  and  conclude  that  the  footprints  were  made,  the  tree  limb 
carried  and  the  murder  committed  by  the  same  man  who  opened 
the  safe,  and  had  access  to  the  place  where  the  black  wallet  and 
its  contents  were  usually  kept.     The  habit  of  Casey  in  keeping 
his  bank  notes  and  checks  in  a  wallet  and  his  wallet  in  the  safe, 
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the  open  safe,  the  stray  check  upon  the  floor,  and  the  disappear- 
ance of  the  wallet  and  its  contents,  constitute  a  duster  of  circum- 
stances from  which  the  jury  might  reasonably  infer  the  presence 
of  money  in  the  safe  at  the  time  it  was  entered,  and,  with  the 
other  legitimate  inferences  drawn  separately  and  collectively 
from  separately  proven  facts,  it  is  relevant,  in  order  to  meet  the 
effect  of  the  prisoner's  statement  that  he  had  no  money,  which 
tended  to  prove  his  absence  and  his  innocence,  for  the  state  to 
show  he  was  possessed  of  a  large  roll  of  money  on  the  morning 
after  the  safe  was  opened  and  Casey  killed,  in  contradiction  of 
his  statement  that  he  had  none  and  that  he  was  d'splaying  it  and 
acting  with  it  otherwise  than  indicated  by  his  admitted  state- 
ment that  he  had  no  money,  that  he  had  not  worked  that  week 
because  it  was  wet  and  there  was  nothing  coming  to  him.  Wills 
on  Circumstantial  Ev.  54,  57,  71,  74. 

The  testimony  of  Stephenson  when  considered  in  reply  to  the 
admission  of  the  prisoner  does  more  than  to  contradict  the  pris- 
oner's statement  that  he  had  no  money,  in  that  if  it  were  true  that 
the  week  had  been  wet  and  the  prisoner  had  not  worked  and  noth- 
ing was  coming  to  him,  as  stated  by  bin  in  his  admission,  thai  if 
Stephenson's  testimony  be  true,  the  money  which  the  prisoner 
possessed  the  morning  after  the  murder  was  recently  acquired  by 
him,  and  brings  the  circumstance  within  the  rule  that  allows  the 
inference  of  guilt  upon  proof  of  possession  and  without  proof  of 
identification  of  money.  1  Wigmore,  §  154;  Wills  on  Circumstan- 
tial Ev.  54,  57,  71,  74. 

The  circumstance  of  the  after  and  sudden  possession  of  money 
by  the  prisoner,  as  shown  in  this  case,  is  one  upon  which  may  be 
predicated  the  natural  hypothesis  that  the  acquisition  was  accom- 
panied by  guilt  (Gates  v.  People,  14  III.  433,  438;  1  Wigmore,  § 
154),  yet  proof  of  such  a  possession  does  not  have  to  be  conclusive 
in  its  inference  of  guilt,  and  possibly  under  indictment  for  larceny, 
independent  of  other  circumstances,  would  not  require  the  prisoner 
to  satisfactorily  account  for  its  possession.  By  itself  and  consid- 
ered without  reference  to  the  other  circumstances  proven,  the  pos- 
session erf  the  money  does  not  prove  the  guilty  presence  of  the 
prisoner  at  the  scene  of  the  crime.     But,  as  Judge  Holmes  said 
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in  the  case  of  Commonwealth  v.  Mulrey,  170  Mass.  103,  110,  49 
N.  E.  91,  94:  "It  is  not  necessary  that  every  piece  of  evidence 
admitted  should  be  sufficient  by  itself  to  prove  the  crime.  Evi- 
dence which  would  be  colorless  if  it  stood  alone  may  get  a  new 
complexion  from  other  facts  which  are  proved,  and  in  turn  may 
corroborate  the  conclusion  which  would  be  drawn  from  the  other 
facts."  Commonwealth  v.  Devaney,  182  Mass.  33,  35,  36,  64  N.  E. 
402;  Commonwealth  v.  O'Neill  169  Mass.  394,  48  N.  E.  134; 
Commonwealth  v.  Montgomery,  11  Mete.  (Mass.)  534,  45  Am.  Dec. 
227;  State  v.  Burns,  19  Wash.  52,  52  Pac.  316;  Commonwealth  v. 
Williams,  171  Mass.  461,  50  N.  E.  1035. 

We  are  therefore  of  opinion  that  the  admission  of  the  pris- 
oner was  material  and  the  evidence  of  Stephenson  in  rebuttal  was 
likewise  material,  and  together  disclosed  circumstances,  to  be 
weighed  by  the  jury,  and  from  which  in  conjunction  with  the 
rest  of  the  evidence  in  the  case,  the  jury  might  reasonably  infer 
the  guilty  presence  of  the  prisoner  at  the  scene  of  the  crime. 

The  judgment  of  the  court  below  is  affirmed. 


State  vs.  Sydney  Wright. 

1.  Malicious  Mischief — Nature  and  Elements  or  Offense. 

"Malicious  mischief,"  in  the  absence  of  statutes,  is  a  common-law 
offense,  and  is  an  indictable  offense  under  the  statute  by  which  all  offenses, 
indictable  at  common  law  and  not  specially  provided  for  by  statute,  are 
deemed  misdemeanors.  It  is  any  malicious  or  mischievous  injury,  either  to 
the  rights  of  another  or  to  those  of  the  public  generally.  It  embraces  all 
malicious  physical  injuries  to  the  rights  of  another,  and  malice  is  an  essential 
element  of  the  offense. 

2.  Criminal  Law— Trial — Province  of  Jury  in  General — Weight  and 
Sufficiency  of  Evidence. 

The  jury  in  a  criminal  case  is  the  sole  judge  of  the  weight  of  evidence, 
and  when  the  evidence  is  conflicting  it  should  be  reconciled,  if  that  can  be 
done;  if  not,  so  much  of  it  as  is  deemed  worthy  of  credit  should  be  accepted  as 
true,  and  any  which  is  deemed  unworthy  of  credit,  should  be  rejected. 
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3.  Malicious  Mischief — Nature  and  Elements  op  Offense — "Mal- 
ice." 

Malice,  as  an  element  of  malicious  mischief,  is  not  restricted  to  ill  will  or 
revenge  against  the  owner  or  possessor  of  the  property  injured;  but  a  willful 
or  wanton  injury  to  property,  under  circumstances  indicating  a  malignant 
spirit  or  mischief,  is  sufficient  to  constitute  malicious  mischief,  and  such 
malice  may  be  either  expressed  or  implied. 

4.  Malicious  Mischief — Elements — Malice — Evidence. 

Express  malice,  as  an  element  of  malicious  mischief,  may  be  shown  by  the 
declarations  or  confessions  of  the  accused  in  connection  with  the  unlawful 
act,  and  implied  malice  by  the  doing  of  a  willful  or  wanton  unlawful  act. 

5.  Malicious  Mischief — Defenses — Bona  Fide  Claim  of  Right. 
Where  the  act  complained  of  in  a  prosecution  for  malicious  mischief  is 

done  under  a  bona  fide  claim  of  right,  such  claim  repels  the  presumption  of 
malice  and,  if  proved,  is  a  good  defense;  but,  if  the  accused  does  more  damage 
than  is  reasonably  necessary  for  the  assertion  or  protection  of  such  claim  of 
right,  he  is  without  defense. 

6.  Criminal    Law — Evidence — Weight    and    Sufficiency — "Reason- 
able Doubt." 

"Reasonable  doubt"  means  a  substantial  and  well-founded  doubt  aris- 
ing from  a  candid  and  impartial  consideration  of  the  evidence,  or  want  of  evi- 
dence; and  such  a  doubt  m  the  minds  of  the  jury  as  to  the  guilt  of  the  accused 
entitles  him  to  an  acquittal. 

(February  24,  1911.) 

Pbnnewill,  C.  J.,  and  Boyce  and  Conrad,  J.  J.,  sitting. 

W.  Watson  Harrington,  Deputy  Attorney  General,  for  the 

state. 

Thomas  C.  Frame,  Jr.,  for  the  defendant. 

Court  of  General  Sessions,  Kent  County,  February  Term, 
1911. 

Indictment  for  Malicious  Mischief,  in  breaking  certain 
window  lights  by  the  defendant,  who  was  a  boarder  with  the 
prosecuting  witness,  the  occupant  of  the  house  in  which  the  win- 
dow lights  were  broken. 

The  facts  fully  appear  in  the  charge  of  the  court. 

Boyce,  J.,  charging  the  jury: 

Gentlemen  of  the  jury. — Sydney  Wright,  the  accused,  is 
charged  in  this  indictment  with  an  offense,  commonly  known  as 
malicious  mischief,  which  by  the  courts  of  this  state,  as  well  as  by 
the  weight  of  American  authority,  is  held,  in  the  absence  of 
statute,  to  be  a  common-law  offense.     By  a  statute  in  this  state, 
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all  offenses,  indictable  at  common  law  and  not  specially  provided 
for  by  the  statute,  are  deemed  misdemeanors. 

It  is  claimed  and  not  controverted  that  the  prosecutrix  was, 
at  the  time  of  the  alleged  commission  of  the  offense  charged,  tenant 
and  occupant  of  a  certain  house  in  the  town  of  Dover,  this  county. 

The  state- has  introduced  evidence  to  show  that  the  prose- 
cuting witness,  with  others,  was  on  the  night  of  January  fourth 
last,  at  about  eleven  o'clock,  in  the  peaceable  and  lawful  posses- 
sion of  the  said  house,  when  the  accused,  without  legal  excuse  or 
justification,  threw  bricks  at  the  house  and  broke  out  twenty- 
three  windowpanes 

The  accused  claims  that  he  and  his  wife  occupied  one  of  the 
rooms  in  said  house  as  undertenant,  and  that  upon  going  to  the 
house,  on  the  night  alleged,  he  found  the  doors  fastened,  and  fail- 
ing to  obtain  admission,  he  went  around  to  the  window  in  the 
room  which  he  occupied,  when  a  shot  was  fired  from  the  window, 
whereupon  he  admits  that  he  did  throw  two  bricks  against  the 
wall  of  the  house,  but  he  denies  that  he  willfully  and  maliciously 
broke  any  windowpanes,  or  that  he  broke  any  at  all 

You  have  heard  the  evidence  and  we  shall  not  attempt  a 
detailed  statement  of  it.  You  are  the  sole  judges  of  the  weight 
and  value  of  the  testimony  adduced  before  you.  Where,  as  in 
this  case,  the  testimony  is  conflicting,  you  should  reconcile  it  if 
you  can;  if  you  cannot,  you  should  accept  as  true  so  much  of  it 
as  you  deem  worthy  of  credit,  and  reject  that,  if  any,  which  you 
deem  unworthy  of  credit,  keeping  in  mind  the  interest  or  bias  of 
the  witnesses,  if  any,  their  means  of  information  and  opportunity 
of  knowing  the  facts  of  which  they  have  testified,  their  demeanor 
on  the  stand,  their  apparent  candor  or  frankness  or  lack  of  it,  and 
to  what  extent,  if  any,  they  are  corroborated  or  contradicted  by 
other  testimony. 

This  court  has  defined  the  offense  charged  against  the  accused 
to  be  "any  malicious  or  mischievous  injury,  either  to  the  right  of 
another,  or  to  those  of  the  public  generally."  The  offense  em- 
'braces,  all  malicious  physical  injuries  to  the  rights  of  another 
which  impair  utility  or  materially  diminish  its  value.  Malice  is 
an  essential  element  of  the  offense,  and  it  must  be  proved  to  the 
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satisfaction  of  the  jury  as  any  other  material  fact  necessary  to  be 
proved. 

As  to  what  constitutes  the  element  of  malice  in  malicious 
mischief,  this  court  has  never  restricted  it  to  ill  will  or  revenge 
against  the  owner  or  possessor  of  the  property  alleged  to  have  been 
injured  or  destroyed.  On  the  contrary  it  has  beei*  held  that  will- 
ful or  wanton  injury  to  or  destruction  of  property,  committed  under 
such  circumstances  as  to  indicate  a  malignant  spirit  or  mischief  is 
sufficient  to  constitute  malicious  mischief.  State  v.  McAllister,  7 
Penn.  301,  76  AH.  ll(>. 

Malice  may  be  either  express  or  implied .  Express  malice  may 
be  shown  by  the  declarations  or  confessions  of  the  accused  in  con- 
nection with  the  unlawful  act.  Malice  may  be  implied  or  inferred 
from  doing  a  willful  or  wanton  unlawful  act. 

It  is  a  rule  of  law  that  when  the  act  complained  of  in  a  prose- 
cution for  malicious  mischief  is  done  under  a  bona  fide  claim  of 
right,  such  a  claim  repels  the  presumption  of  malice,  and  when 
well  founded,  it  is  a  good  defense.  But  if  the  accused  does  more 
damage  than  is  reasonably  necessary  for  the  assertion  or  protec- 
tion of  such  a  claim  of  right,  he  is  left  without  defense  the  same  as 
if  he  had  committed  the  act  unlawfully,  willfully  and  wantonly 
without  any  claim  of  right.  19  Anter.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  644. 

If  you  find  from  the  evidence  that  the  accused  did  throw  bricks 
and  break  out  the  windowpanes  as  complained  against  him,  then, 
in  determining  whether  the  injury  was  done  willfully  and  mali- 
ciously, or  whether  it  was  done  under  such  circumstances  as  to 
negative  malice,  you  should  consider  all  the  facts  and  circum- 
stances disclosed  to  you  by  the  evidence. 

If  after  considering  all  the  evidence,  you  should  entertain 
a  reasonable  doubt  as  to  the  guilt  of  the  accused,  such  a  doubt 
would  inure  to  the  benefit  of  the  accused,  and  it  would  entitle  him 
to  an  acquittal. 

A  reasonable  doubt  means  a  substantial,  well-founded  doubt, 
arising  from  a  candid  and  impartial  consideration  of  all  the  evi- 
dence, or  want  of  evidence. 

If  you  are  satisfied  from  the  evidence  beyond  a  reasonable 
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doubt,  such  as  we  have  defined,  that  the  accused  did  willfully  and 
maliciously  break  the  windowpanes,  as  alleged,  your  verdict 
should  be  guilty;  otherwise  your  verdict  should  be  not  guilty. 

Verdict,  guilty  with  recommendation  to  mercy. 


Harry  L.  Gray  vs.  Harry  Steele  and  Alice  Steele. 

Execution — Notice  of  Sale — Publication. 

Rev.  Code  1852,  amended  to  1893,  p.  835,  c.  Ill,  J  23,  requiring  notice  of 
sheriff's  sale  to  be  published  for  two  weeks  previous  to  the  sale  in  two  news- 
papers with  not  more  than  three  insertions  a  week  in  any  one  newspaper,  does 
not  require  the  first  publication  to  be  made  on  the  fourteenth  day  preceding 
the  sale,  and  permits  it  to  begin  before  the  two- weeks'  period,  making  the 
notice  legal  if  it  appears  at  least  once  in  the  two  newspapers  for  each  of  the 
two  weeks. 

(March  29,  1911.) 

Pbnnewill,  C.  J.t  and  Woolley  and  Rice,  J.  J.,  sitting. 

Robert  Adair  for  petitioner. 

T.  Bayard  Heisel  and  Walter  H.  Hayes  for  defendant. 

Superior  Court,  New  Castle  County,  March  Term,  1911. 

Rule  to  show  cause  why  Sheriffs  Sale  should  not  be  set 
aside. 

The  facts  and  questions  presented  appear  in  the  opinion  of 
the  court. 

Rice,  J.,  delivering  the  opinion  of  the  court: 
This  was  a  hearing  on  a  rule  to  show  cause  why  a  sheriff's 
sale  should  not  be  set  aside. 

The  facts  are  that  on  January  31,  1911,  one  Harry  L.Gray, 
the  plaintiff  in  a  judgment  obtained  in  the  Superior  Court,  caused 
to  be  issued  out  of  this  court  a  writ  of  venditioni  exponas  directing 
the  sheriff  of  New  Castle  County  to  expose  for  sale  certain  lands 
and  tenements,  described  in  said  writ,  and  belonging  to  Harry 
Steele  and  Alice  Steele,  the  defendants  in  the  judgment  before 
mentioned,  and  that  he,  the  sheriff,  should  have  the  money  before 
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jes  of  the  Superior  Court  on  Monday,  the  sixth  day  of 
1911.  In  compliance  with  Section  23,  Chap  ler  111,  of  the 
"ode  of  the  Laws  oj  Delaware  of  1852,  amended  to  1893,  the 
imong  other  things  provided  for  in  that  section,  caused 
if  the  sale  to  be  advertsed  in  the  Morning  News  and  the 
Journal,  two  newspapers  of  the  county,  wherein  the  said 
'  was  situated,  the  said  newspapers  being  published  daily, 
s  excepted).  The  advertisement  of  the  notice  being  pub- 
l  the  Morning  News  on  February  third,  eighth,  eleventh, 
;h,  fifteenth  and  seventeenth,  and  in  the  Evening  Journal 
uary  third,  sixth,  ninth,  thirteenth,  sixteenth  and  seven- 
ind  the  property  was  advertised  to  be  sold  on  February 
th,  and  on  that  day  the  sale  was  held  and  the  property 
n  March  tenth  the  defendants  in  the  writ  came  into  court 
petition  setting  forth  five  reasons  why  the  sheriff's  sale 
e  set  aside,  and  praying  that  a  rule  should  be  issued  out  of 
rt,  and  directed  to  Harry  L.  Gray,  the  plaintiff,  Charles 
incott,  the  purchaser  at  the  sale,  and  to  James  Logue, 
:  New  Castle  county,  for  them  to  appear  and  show  cause, 
hey  had,  why  the  said  sale  should  not  be  declared  void, 
and  set  aside  for  the  reasons  in  the  petition  set  forth. 
;  issued  and  service  upon  the  same  was  accepted  by  the 
'e  attorneys  representing  the  sheriff  and  the  purchaser, 
rule  as  to  Harry  L.  Gray  was  returned  "  Non  est  inventus," 
•equently  he  appeared  by  counsel. 

he  hearing  counsel  for  the  petitioners  abandoned  the  third, 
nd  fifth  reasons  set  forth  in  the  petition,  and  urged  only 
>ns  stated  in  paragraphs  1  and  2  of  the  petition,  as  grounds 
ng  the  sale  aside. 

shall  first  consider  the  reasons  set  forth  in  paragraph  2 
etition,  this  paragraph  reading  as  follows: 

That  no  advertisement  of  the  said  sale  was  delivered,  at 
n  (10)  days  before  the  day  of  sale  to  the  petitioners,  or 
them,  they  being  the  defendants  in  the  said  writ,  nor  was 
i  advertisement  left  at  the  usual  place  of  abode  of  the  said 
its  (your  petitioners)  in  the  said  county,  as  required  by 
dtes  of  the  State  of  Delaware,  in  such  cases  made  and 
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provided,  although  your  petitioners  have  had  a  known  place  of 
abode  in  the  said  county  throughout  the  entire  period  of  their 
residence  in  the  City  of  Wilmington,  as  aforesaid,  in  which  period 
the  time  during  which  such  advertisement  should  have  been  deliv- 
ered to  them  personally,  or  left  at  their  usual  place  of  abode,  is 
included." 

The  court  are  of  the  opinion  that  the  weight  of  the  evidence 
produced  at  the  hearing,  is  against  this  contention  and  refuse  to 
set  the  sale  aside  for  the  reasons  set  forth  in  paragraph  2  of  the 
petition. 

We  shall  next  consider  paragraph  1  and  the*  reasons  there 
set  forth,  the  paragraph  being  as  follows: 

"That  public  notice  of  the  said  sale  on  the  said  eighteenth 
(18th)  day  of  February,  was  not  posted  according  the  the  provi- 
sions of  the  laws  of  Delaware;  and  that  notice  of  such  sale  was 
not  advertised  in  two  (2)  newspapers  in  the  manner  and  for  the 
time  required  by  the  statutes  of  Delaware." 

As  there  was  no  evidence  produced  to  show  that  the  notices 
of  the  advertisement  were  not  posted  as  required  by  law  we  shall 
not  consider  that  portion  of  the  paragraph.  As  to  the  second  rea- 
son stated  in  paragraph  one,  this  being  the  main  reason  urged  by 
the  counsel  for  the  petitioners,  he  contends  that  the  meaning  of 
section  23  is  that  notices  of  the  sale  must  be  advertised,  for  three 
times  a  week  for  two  weeks  immediately  preceding  the  day  set 
for  the  sale,  in  two  newspapers  of  the  county  wherein  the  prop- 
erty is  situated,  and  that  the  notice  should  be  first  published  in 
both  newspapers  on  the  fourteenth  day  immediately  preceding  the 
day  of  the  sale.  We  believe  that  the  Legislature  did  not  intend 
such  a  restricted  meaning  to  be  given  to  section  23,  and  that  the 
intention  of  the  Legislature  was  to  provide  that  the  public  should 
have  at  least  a  two  weeks'  notice  previous  to  the  day  of  the  sale, 
and  that  the  advertisement  in  the  newspapers,  required  to  be 
inserted  "for  two  weeks  previous"  thereto,  may  be  begun  prior 
to  the  said  period  of  two  weeks,  and  would  be  legal  if  the  sheriff 
thereafter  complied  with  the  other  provision  of  the  statute  in 
having  at  least  one  insertion  in  the  two  newspapers  for  each  of  the 
said  two  weeks. 
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claimed  for  the  state  was  one  thousand  fottr  hundred  and  ninety- 
four  dollars  and  forty-four  cents,  with  interest  at  the  rate  of 
one  per  centum  per  month  from  the  first  day  of  May,  A.  D.  1910. 
The  contention  of  the  defendant  was  that  it  owed  the  state  one 
hundred  and  fifty  dollars  with  interest  as  aforesaid. 

Woollby,  J.f  delivering  the  opinion  of  the  court: 
The  matter  in  issue  in  this  case  has  been  submitted  upon  an 
agreed  state  of  facts,  from  which  it  appears  that  the  defendant  is 
a  corporation  organized  under  the  General  Corporation  Laws  of 
the  State  of  Delaware,  with  a  capital  stock  of  sixty  million  dollars 
authorized  by  amendment  to  its  certificate  of  incorporation,  filed  in 
1908;  that  on  the  twenty-second  day  of  December,  A.  D.  190P, 
by  another  amendment  to  its  certificate  of  incorporation,  its 
authorized  capital  stock  was  decreased  from  sixty  million  dollars 
to  five  million  dollars;  that  on  or  before  the  first  Tuesday  in 
January,  A.  D.  1910,  the  defendant  filed  its  annual  report  as 
required  by  the  statute,  setting  forth  inter  alia,  that  its  author- 
ized capital  stock  was  five  million  dollars;  that  on  or  before  the 
first  Tuesday  in  February,  A.  D.  1910,  the  Secretary  of  State 
of  the  State  of  Delaware,  certified  to  the  Treasurer  of  the  State 
of  Delaware,  the  basis  of  the  annual  license  fee  or  franchise  tax 
and  the  amount  thereof  due  from  the  defendant  and  corporation; 
that  the  basis  of  the  annual  license  fee  or  franchise  tax  of  the 
defendant,  so  certified  by  the  Secretary  of  State,  was  determined 
and  computed  on  an  authorized  capital  stock  of  sixty  million 
dollars  from  the  first  day  of  January,  A.  D.  1909,  to  the 
twenty-second  day  of  December,  A.  D.  1909,  and  upon  an  author- 
ized capital  stock  of  five  million  dollars  from  the  latter  date  to 
the  first  day  of  January ,  A.  D.  1910,  and  the  amount  thereof  was 
ascertained  to  be  the  sum  of  one  thousand  four  hundred  and 
ninety-four  dollars  and  forty-four  cents;  that  the  defendant  cor- 
poration made  application  to  the  Governor  of  the  State  of  Dela- 
ware for  a  review  of  the  assessment  and  readjustment  of  the  tax 
by  filing  with  him  a  petition  of  appeal,  the  prayer  of  which  was 
refused,  whereupon  the  State  of  Delaware  instituted  this  action 
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taTrecover  from  the  defendant  the  amount  of  the  franchise  tax 
assessed  against  it. 

The  statute  by  force  of  which  the  license  fees  or  franchise 
taxes  of  corporations  are  assessed  and  collected,  is  Chapter  166, 
Vol.  21,  Laws  of  Delaware,  entitled  "An  Act  to  raise  revenue  for 
the  state  by  taxing  certain  corporations,"  the  general  provisions 
of  which,  so  far  as  they  apply  to  the  question  involved  in  this 
case,  are  as  follows: 

Every  corporation  is  required  to  file  with  the  Secretary  of 
State,  on  or  before  the  first  Tuesday  in  January  in  each  year,  an 
annual  report,  which  shall  state  the  amount  of  its  authorized  capi- 
tal and  such  other  matters  as  are  required  for  the  information  of 
the  Secretary  of  State  in  determining  the  basis  of  its  franchise  tax- 
ation. Upon  the  failure  or  neglect  of  a  corporation  to*  make  such 
return  within  the  time  prescribed,  the  Secretary  of  State  may  as- 
certain and  fix  the  amount  of  its  annual  license  fee  or  franchise 
tax  and  the  basis  upon  which  the  same  is  determined,  in  such 
manner  as  he  may  deem  practicable. 

After  establishing  the  rates  of  taxation,  which  for  corpora- 
tions of  the  class  of  the  defendant  are  fixed  and  graduated  accord- 
ing to  the  amounts  of  their  authorized  capital  stock,  the  statute 
directs, 

"That  the  Secretary  of  State  shall  certify  and  report  to  the 
State  Treasurer,  on  or  before  the  first  Tuesday  of  February  in 
each  year,  a  statement  of  the  basis  of  the  annual  license  fee  or 
franchise  tax  determined  from  the  annual  report  filed  by  each  cor- 
poration as  hereinbefore  required,  and  the  amount  of  tax  due  there- 
on *  *  *  ;  such  tax  when  determined  shall  be  a  debt  due 
from  such  corporation  *  *  *  to  the  state,  for  which  an  action 
at  law  may  be  maintained.     *    *    *  " 

Upon  the  facts  and  the  law  as  stated,  the  contention  of  the 
defendant  is  that  the  purpose  of  the  law  in  requiring  a  corpora- 
tion to  file  an  annual  report  is  to  supply  the  Secretary  of  State 
with  information  from  which  he  may  determine  the  basis  of  its 
annual  license  fee  or  franchise  tax,  and  in  determining  the  basis 
for  such  a  fee  or  tax,  the  Secretary  of  State  is  limited  to  and  bound 
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by  the  contents  of  such  a  report  when  it  is  filed  within  the  time 
prescribed  by  the  statute. 

Considered  with  respect  to  the  contention  of  the  defendant, 
an  examination  of  the  statue  cited  discloses  several  things.  It  is 
evident  that  the  purpose  of  the  law  in  requiring  corporations  to 
make  annual  reports  to  the  Secretary  of  State,  is  to  enable  that 
officer  to  determine  the  basis  of  their  annual  license  fees,  especially 
when  such  determination  rests  wholly  or  in  part  upon  the  infor- 
mation that  can  be  acquired  only  from  the  corporations  them- 
selves, as  for  instance  the  character  of  the  business  pursued  and 
the  amount  thereof  transacted  within  and  without  the  State  of 
Delaware. 

It  is  further  evident  that  it  is  the  policy  of  the  law  to  exact 
the  payment  of  a  tax  for  the  enjoyment  of  corporate  privileges. 
The  Legislature  has  seen  proper  to  exact  this  tax  annually,  and  by 
the  law  has  established  as  the  basis  of  its  assessment,  among  other 
things,  the  amount  of  the  authorized  capital  of  a  corporation  and 
the  method  and  place  of  its  employment  during  the  year  embraced 
within  the  report  required  to  be  filed  annually.  It  is  therefore 
certain  that  as  the  law  contemplates  an  annual  taxation  on  the 
basis  of  an  annual  authorized  capitalization,  the  law  requires  a 
corporation  in  making  its  annual  report  to  give  accurately,  truth* 
fully  and  fully  the  status  of  its  capitalization  for  the  whole  year, 
with  reference  to  which  its  report  is  required  to  be  made. 

It  is  further  evident  that  the  law  places  upon  the  Secretary 
of  State  the  duty  of  assessing  the  tax  and  directs  him  to  the  annual 
report  of  each  corporation,  that  he  may  be  informed  how  to  deter- 
mine the  basis  and  fix  the  rate  prescribed  by  law.  While  the  law 
thus  directs  resort  to  the  annual  report  for  the  basis  upon  which 
the  tax  is  to  be  assessed,  it  in  no  wise  limits  the  Secretary  of  State 
to  the  report,  when  he  has  reason  to  believe  that  the  report  is 
either  false  or  does  not  contain  the  whole  truth,  for  the  statute 
which  places  upon  him  the  duty  to  determine  the  basis  of  the 
tax  from  the  annual  report,  likewise  provides  that  "he  shall  have 
power  to  inquire  into  the  truth  or  falsity  of  every  report  required 
to  be  filed  by  this  act  as  may  be  necessary  to  carry  out  the  provi- 
sions hereof." 
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If  acting  upon  this  authority  he  finds  a  report  of  a  corpora- 
tion to  contain  false  matter,  or  not  to  state  the  whole  truth,  he 
surely  is  not  bound  by  the  report  which  he  is  authorized  to  inves- 
tigate and  if  necessary  repudiate. 

An  examination  of  the  report  filed  by  the  defendant  corpora- 
tion, a  copy  of  which  is  an  exhibit  in  this  case,  discloses  a  statement 
which  required  the  Secretary  of  State  to  use  his  statutory  power  of 
inquiry  with  respect  to  its  truth  or  falsity.  The  report  is  dated 
December  10th,  1909,  and  certifies  to  an  authorized  capitalization 
of  five  million  dollars.  A  comparison  of  this  statement  with 
the  records  of  his  own  office,  must  have  shown  the  Secretary  of 
State,  if  the  agreed  state  of  facts  in  this  case  be  correct,  that  at 
that  date  the  authorized  capital  stock  of  the  defendant  corpora- 
tion was  sixty  million  dollars  and  not  five  million  dollars;  that 
the  authorized  capital  of  six  million  dollars  was  reduced  to  an 
authorized  capital  of  five  million  dollars  on  December  22,  1909, 
which  was  a  date  subsequent  to  the  date  of  the  report,  and  that 
for  one  portion  of  the  year  the  authorized  capital  stock  of  the 
corporation  was  sixty  million  dollars,  and  for  another  portion 
it  was  five  million  dollars.  As  the  annual  report  of  the 
defendant  corporation  failed  to  give  the  Secretary  of  State 
the  information  necessary  under  the  law  to  enable  him  to  deter- 
mine the  basis  of  its  annual  license  fee  or  franchise  tax,  we  are  of 
opinion  that  the  Secretary  of  State  acted  within  the  power  con- 
ferred upon  him  by-law,  in  determining  the  basis  of  the  tax  from 
the  records  of  his  own  office,  and  in  ascertaining  the  amount  of 
the  tax  by  applying  to  the  authorized  capital  stock  of  the  corpora- 
tion as  it  existed  and  was  changed  during  the  year,  the  appropri- 
ate statutory  rates  of  taxation,  and  that  the  defendant's  petition 
of  appeal  was  properly  dismissed  by  the  Governor  of  the  State  of 
Delaware.  The  court  therefore  directs  that  judgment  be  entered 
in  this  case  in  favor  of  the  plaintiff  for  the  sum  of  one  thousand 
four  hundred  and  ninety-four  dollars  and  forty-four  cents,  with 
interest  at  the  rate  of  one  per  centum  per  month  from  the  first 
day  of  May,  A.  D.  1910. 


25DcL] Statb  vs.  Brown,  bt  al. 465 

Syllabus, 


State  vs.  Earl  Hugo  Brown,  alias  Hugo  Williams,  and  Jambs 
Sharp. 

1.  Criminal  Law — Confessions — Voluntary  Character— Arrest. 

Confessions  obtained  at  a  coroner's  inquest  under  oath,  while  accused 
were  in  the  custody  of  the  sheriff,  having  been  taken  from  the  jail  handcuffed 
to  the  scene  of  the  murder,  where  the  inquest  was  held,  were  involuntary  and 
inadmissible. 

2.  Criminal  Law — Confessions— Voluntary  Character — Preliminary 
Proof. 

Where  a  detective  was  offered  to  prove  a  confession  obtained  from 
accused,  they  were  entitled  to  cross  examine  him  to  ascertain  whether  any 
inducement  had  been  held  out,  and  to  show  by  another  witness  that  the  con- 
fession was  in  fact  obtained  by  inducement,  before  the  detective  would  be 
permitted  to  disclose  the  same. 

3.  Criminal  Law — Evidence— Confessions — Promise. 

A  statement  by  witness  to  the  prisoner,  at  the  time  of  an  alleged  confes- 
sion, that  the  prisoner  should  tell  the  truth,  that  it  would  be  better  for  him, 
was  not  such  an  inducement  as  would  require  the  exclusion  of  the  confession 
as  involuntary. 

4.  Homicide — Murder — "Malice". 

"Malice/1  as  an  element  of  murder,  is  a  condition  of  the  mind  or  heart. 
It  is  not  restricted  to  spite  or  malevolence  towards  the  particular  person  slain, 
but  includes  general  malignity  and  reckless  disregard  of  human  life,  which  pro- 
ceed from  a  heart  void  of  a  just  sense  of  social  duty  and  fatally  bent  on  mis- 
chief,  so  that,  wherever  the  fatal  act  is  done  deliberately  or  without  adequate 
cause,  the  law  presumes  that  it  was  done  with  malice,  and  the  burden  is  on  the 
prisoner  to  show  that  the  act  was  not  malicious. 

5.  Homicide — Principals  and  Accessories — Statutes. 

Rev.  Code  1852,  amended  to  1893.  p.  975,  c.  133,  §  1,  provides  that  every 
person  who  shall  abet,  procure,  command,  or  counsel  any  other  person  or 
persons  to  commit  any  crime  or  misdemeanor,  shall  be  deemed  an  accomplice, 
and  equally  criminal  as  the  principal  offender,  and  shall  be  punished  in  the 
same  manner.  Held  that,  where  either  of  several  alleged  to  be  implicated 
in  a  homicide  inflicted  the  mortal  wound,  it  was  sufficient  for  the  conviction 
of  the  others,  provided  they  were  aiding  and  assisting  in  the  assault  on 
deceased. 

6.  Criminal  Law — Weight — Evidence — Confessions. 

Where  a  confession  of  guilt  was  reduced  to  writing  and  signed  by  the 
person  making  it  deliberately,  without  being  influenced  by  threats  or  promises 
by  others,  it  should  be  regarded  as  convincing  evidence,  in  the  absence  of  proof 
to  the  contrary;  the  degree  of  credit  being  for  the  jury. 

7.  Criminal  Law — Evidence — Confession — Co-defendants. 

After  the  commission  of  a  crime  has  been  accomplished,  no  one  engaged 
in  it  can,  by  any  subsequent  declaration  of  his  awn,  not  made  or  done  in  the 
presence  of  any  of  the  others,  affect  them;  and  a  confession  is  therefore  not 
admissible  against  co-defendants. 

8.  Criminal  Law — Burden  of  Proof — Presumption  of  Innocence. 

In  order  to  convict  of  a  crime,  the  burden  is  on  the  state  to  prove  every 
material  element  of  the  offense  charged;  the  accused  being  presumed  inno- 
cent until  his  guilt  is  established  beyond  a  reasonable  doubi. 
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»—  "Rba  son  able  Doubt." 

a  "reasonable  doubt"  does  not  require  that  guilt  be  estab- 
bsolute  certainty  of  a  mathematical  demonstration,  nor 
gue,  speculative,  or  whimsical  doubt,  nor  a  mere  possible 

doubt  as  an  intelligent,  reasonable,  and  impartial  man  may 
.  after  a  careful  examination  and  conscientious  considers- 
ence. 

(February  13,  1911.) 

:.,  C.  J.,  and  Boyce  and  Conrad,  J.  J.,  sitting. 

Jones,  Deputy  Attorney  General,  for  the  state. 

layton,  Jr.,  for  the  prisoner  Brown. 

Richards  for  the  prisoner  Sharp. 

rer  and  Terminer,  Sussex  County,  February,  1911. 

sd  were  indicted  jointly  for  murder  of  the    first 

I  the  state  produced  evidence  consisting  chiefly  of 
i  of  the  prisoners  made  to  different  witnesses  to 
on  the  morning  of  June  21,  1910,  the  prisoners 
ys  about  the  ages  of  seventeen  and  eighteen  years 
:  with  John  Rogers,  (a  white  boy  about  fifteen  years 
terwards  murdered,)  were  sent  by  Mr.  Wilmore  M. 
ter  of  the  deceased,  out  in  his  field  to  thin  or  sucker 
;er  reaching  the  field  some  slight  altercation  arose 
y  Rogers  and  the  two  colored  boys  and  they  sub- 
eded  with  their  work,  but  the  effect  of  the  alter- 
save  in  the  minds  of  the  colored  boys  a  desire  to 
s,  and  they  discussed  plans  as  to  how  they  might 
h.  Their  first  idea  was  to  club  him  to  death  with 
cks  which  they  were  using  in  their  work,  but  the 
;  presenting  itself  they  cont  nued  working  until  thf 
jut  further  trouble.  Upon  returning  to  their  work 
i,  John  Rogers,  the  boy  who  was  killed,  took  with 
Id  a  shot  gun  for  the  purpose  of  shooting  a  nicker 
d  down  in  the  woods  adjoining  the  field  where  they 
He  told  the  colored  boys  to  proceed  with  their 
went  into  the  woods  to  shoot  the  bird.  He  soon 
ring  failed  to  shoot  it,  and  not  feeling  very  well 
le  ditch  bank  under  a  tree,  gave  the  gun  to  the 
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colored  boy  Brown  and  told  him  to  go  in  the  woods  and  shoot  the 
fl  cker.  Brown  went  and  shot  the  flicker  and  came  back  with  the 
gun.  In  the  meantime,  Rogers  had  lain  down  and  fallen  asleep. 
He  was  lying  on  his  left  side  with  his  back  towards  where  Brown 
came  with  the  gun.  Seeing  Rogers  in  this  position,  half  or  wholly 
unconscious  and  dozing,  the  two  colored  boys  thought  that  then 
was  the  proper  time  to  carry  out  their  purpose  which  they  had 
formed  in  the  morning,  of  killing  the  boy  Rogers.  Accordingly, 
Sharp  said,  "  Now  is  your  chance,"  and  Brown  being  within  three 
or  four  feet  of  where  Rogers  lay  asleep,  picked  up  the  single  barrel 
shot  gun,  placed  it  across  his  knee,  deliberately  aimed  at  the  back 
of  Rogers'  head  and  fired,  hitting  him  with  deadly  effect  and  caus- 
ing instant  death;  their  statement  being  that  he  never  moved  or 
quivered.  Finding  that  Rogers  was  dead  they  dragged  him  face 
downward  across  the  rough  ground  to  a  thicket  or  woods  in  the 
neighborhood  of  a  quarter  of  a  mile;  Sharp  in  the  meantime  hav- 
ing gone  to  the  house  and  obtained  a  shovel  with  which  they  dug 
a  hole  and  buried  and  covered  up  the  dead  boy,  and  also  con- 
cealed the  gun  in  like  manner  in  a  very  shallow  trench.  They  then 
continued  their  work  until  nightfall  and  upon  going  back  to  Mr. 
Rogers'  house  were  asked  by  Mr.  Rogers  what  had  become  of 
John;  they  said  he  had  gone  into  the  woods  to  shoot  a  bird  and 
they  had  come  on  home.  After  waiting  a  reasonable  time  for  the 
dead  boy  to  come  back  members  of  the  family  went  out  to  search 
for  him,  taking  the  two  colored  boys  with  them  to  show 
them  where  John  was  last  seen.  They  searched  for  sometime 
unsuccessfully,  the  colored  boys  intentionally  leading  them  away 
from  the  spot  where  they  had  buried  John.  Finally  neighbors 
were  sent  for  and  came  over  and  assisted  in  the  search.  A  brother 
of  the  dead  boy  found  the  mound  of  fresh  earth  where  he  was  bur- 
ied and  upon  removing  the  loose  dirt  with  his  hands  discovered 
the  body  of  his  dead  brother.  Some  one  of  the  party  also  found 
the  gun  near  the  body.  Upon  being  charged  with  the  crime  the 
colored  boys  admitted  the  killing;  their  statements  varying  some- 
what as  to  who  did  the  actual  killing,  but  each  admitted  his  par- 
ticipation in  the  crime. 

The  state  sought  to  introduce  in  evidence  a  statement  made 
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tiers  at  the  coroner's  inquest  under  oath,  taken  in 
signed  by  the  prisoners,  they  being  at  the  time  in 
:>f  the  sheriff,  having  been  taken  from  the  jail  hand- 
e  scene  of  the  murder  where  the  said  inquest  was 

ton,  counsel  for  the  prisoner  Brown,  objected  on  the 
where  a  person  is  suspected  of  a  crime,  or  is  under 
d  with  a  crime,  and  is  taken  before  a  coroner's  jury, 
i  oath,  any  statement  so  made  amounting  to  a  con- 
t  a  voluntary  statement  and  is  inadmissible.  1 
,225-6;  Roscoe's Crim.  Ev.,  47;  Underbill  Crim.  Ev., 
v.  Mondon,  103  N.  Y.  211,  8  N.  E.  496,  57  Am. 
ople  o.  Chapleau,  121  N.  Y.  266,  24  N,  E.  469;  People 
15  N.  Y.  384;  Lyons  v.  People,  137  III.  602,  27  N.  E. 
Young,  lI9Afo.495,24S.  W.  1038;  2  Starkie Ev.  *p. 
Ev.  W.Wilsonv.  State,  110  Ala.,  20  South.  415, 
?ef .  17,  diss,  opin.;  State  v.  Garvey,  25  La.  Ann.  191 ; 
ite,  60  Miss.  847;    Sckoejjter  v.  State,  3  Wis.  823. 

n,L,  C.  J.,  delivering  the  opinion  of  the  court: 
admitted  that  these  alleged  confessions  were  obtained 
er's  inquest  and  after  the  prisoner  was  sworn  as  a 
r  it  was  known  that  a  crime  had  been  committed 
'  that,  but  that  suspicion  rested  upon  the  prisoner 
practically  charged  then  with  the  crime  and  had 
ated  for  it,  and  was  taken  from  the  jail  to  the  cor- 
t  there  testifying  under  oath.  We  think  that  under 
has  been  cited,  and  under  the  peculiar  facts  and  cir- 
f  this  case,  the  alleged  confession  is  not  admissible. 
sustain  the  objection. 

i  further  sought  to  show  by  W.,  a  state  detective,  an 
de  by  one  or  both  of  the  prisoners  as  to  what  they 
i  the  body  of  the  boy  after  shooting  him.  Mr.  Lay- 
litted  to  cross  examine  the  witness  as  to  whether  or 
:ement  was  held  out,  which  elicited  the  answer,  "I 
boys  were  to  tell  the  truth  and  nothing  but  the  truth 
."    Mr.  Layton  thereupon  asked  at  this  point  to  be 


2$  Dd.}  State  vs.  BaoWN,  bt  al.  40$' 

^^ ^ — — ■ »■—  I  ■  ■  I  ■  I.I  I  ■     ■         ■■■        ~        I  I         ■  -■  I  I  ■■         — ^—         !■■■■■  > 

Opinion — Charge. 

- 

permitted  to  produce  a  witness  to  contradict  the  above  testimony, 
contending  that, — 

When  a  confession  of  the  accused  is  offered  against  him, 
he  has  a  right  to  cross-examine  and  call  another  witness  on  the 
preliminary  question  as  to  whether  such  confession  was  volun- 
tary Com.  v.  Culver,  126  Mass.  464;  Brown  t>.  Stale,  70  Ind. 
576;  Lefevre  v.  State,  50  Ohio  St.  584,  35  N.  E.  52;  Roeset  v.  State, 
62  N.  J.  Law  216,  41  Ail.  408. 

The  state  objected  on  the  ground  of  irregularity.  The  objec- 
tion was  overruled  and  the  request  allowed.  A  witness  thereupon 
being  called  testified  that  what  the  witness  W.  said  to  the  prisoner 
at  the  time  of  the  alleged  confession  was,  "Tell  us  the  truth;  it 
will  be  better  for  you." 

Mr.  Layton  thereupon  objected  to  the  state  proving  by  the 
witness  W.  what  the  prisoners  stated  to  him  in  the  alleged  confes- 
sion on  the  ground  that, — 

Confessions  are  held  inadmissible  obtained  after  persons  in 
authority  have  said,  "It  will  be  better  for  you,"  or  like  words. 
Rex  v.  Grifien,  R.  &  R.  C.  C.  151 ;  Rex  v.  Kingston,  4  Carr.  &  P. 
387;  Rex  v.  Enoch,  5  Carr.  &  P.  539;  Sherrington's  Case,  Lewin, 
C.  C.  123;  Rex  v.  Thomas,  6  Carr  &  P.  353;  Rex  ti.  Simpson, 
Moody,  C.  C.  410;  Rex  v.  Garner,  1  Den.  C.  C.  320;  Kelly  v.  State, 
72  Ala.  244;  Reg.  t.  Hatts,  49  L.  T.  (N.  S.)  780;  Ford  v.  Stale,  75 
Miss.  101,  21  South.  524. 

Pennewill,  C.  J.: — [3]  We  think  we  cannot  exclude 
this  testimony  now.  We  will  hear  you  later,  and  if  you  convince 
us  that  it  was  improperly  admitted  we  will  instruct  the  jury  not 
to  consider  it. 

Pennewill,  C.  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — In  this  indictment  Earl  Hugo 
Brown,  alias  Hugo  Williams,  and  James  Sharp,  the  prisoners  at 
the  bar,  stand  charged  with  murder  of  the  first  degree  for  the  fe- 
lonious killing,  with  express  malice  aforethought,  of  John  Rogers 
on  the  twenty-first  day  of  June  last  in  Georgetown  Hundred  in 
this  county. 


410  Court  op  Oyer  and  Terminer — 1911.  [2Boyce 

-.  *■■■-■■      ■         ■■-■■         ■■■■..  !■■        .    -  -  i  .■_■■■■■     ■  ii  - 1  — 

Charge. 

There  are  three  counts  in  the  indictment.  The  first  charges 
that  the  prisoners  feloniously,  willfully  and  with  express  malice 
aforethought  committed  an  assault  upon  one  John  Rogers,  and  that 
the  said  Williams,  alias  Brown,  feloniously  and  with  express  malice 
aforethought  killed  the  said  John  Rogers  by  shooting  him  in  the 
head  with  a  shotgun. 

The  second  count  charges  that  the  said  Williams,  alias  Brown, 
feloniously  and  with  express  malice  aforethought,  did  kill  and 
murder  the  said  John  Rogers. 

The  third  count  charges  that  James  Sharp,  at  the  time  the 
said  felony  and  murder  was  committed,  feloniously,  willfully  and 
with  express  malice  aforethought,  was  present,  aiding,  helping, 
assisting,  abetting,  procuring,  commanding  and  counseling  the 
said  Earl  Hugo  Brown,  alias  Hugo  Williams,  in  the  commission 
of  the  felony  and  murder  aforesaid. 

The  prisoner  being  indicted  for  murder  of  the  first  degree,  it 
becomes  the  duty  of  the  court  to  state  to  you,  as  clearly  as  we  are 
able  to  do,  what  constitutes  that  degree  of  murder,  and  we  feel  it 
incumbent  upon  us  to  tell  you  also  what  constitutes  murder  of  the 
second  degree,  and  manslaughter,  because  a  statute  of  this  state 
provides  that:  "A  person  indicted  for  murder  may  be  found 
guilty  of  either  degree  of  murder,  or  of  manslaughter. ' 

[4]  Homicide,  we  may  say,  is  the  killing  of  one  human  berng 
by  another.  Felonious  honLcide  is  of  three  kinds:  Murder  of  the 
first  degree,  murder  of  the  second  degree,  and  manslaughter. 
Malice  is  an  essential  ingredient  of  the  crime  of  murder  of  both 
degrees.  Without  malice  there  can  be  no  murder  either  of  the 
first  or  of  the  second  degree.  Malice  is  a  condition  of  the  mind 
or  heart.  As  here  used  this  term  is  not  restricted  to  spite  or 
malevolence  towards  the  particular  person  slain,  but  also  includes 
that  general  malignity  and  reckless  disregard  of  human  life  which 
proceed  from  a  heart  void  of  a  just  sense  of  social  duty  and  fatally 
bent  on  mischief.  Whenever  the  fatal  act  is  done  deliberately  or 
without  adequate  cause,  the  law  presumes  that  it  was  done  with 
malice,  and  the  burden  is  on  the  prisoner  to  show  from  the  evidence 
or  by  inference  from  the  circumstances  of  the  case,  that  the  act 
was  not  done  with  malice. 
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Murder  of  the  first  degree  is  where  the  killing  was  done  with 
express  malice  aforethought.  Express  malice  aforethought  is 
where  one  person  kills  another  with  a  sedate,  deliberate  mind  and 
formed  design,  which  formed  design,  or  purpose,  may  be  shown 
from  the  circumstances  attending  the  act,  such  as  the  deliberate 
selection  and  use  of  a  deadly  weapon,  knowing  it  to  be  such, 
stealthily  lying  in  wait,  preconcerted  plans,  or  the  previous  pro- 
curement or  preparation  of  instruments,  contrivances  or  other 
means  for  slaying  the  victim. 

Murder  of  the  second  degree  is  where  the  killing  was  done 
with  implied  malice;  that  is,  where  the  malice  is  not  express,  as 
in  murder  of  the  first  degree,  but  is  an  inference  or  conclusion  of 
law  from  the  facts  actually  proved.  It  is  where  there  is  no  delib- 
erate mind  or  formed  design  to  take  life,  but  where  the  killing  was 
done  without  justification  or  excuse  and  without  provocation,  or 
without  sufficient  provocation  to  reduce  the  offense  to  manslaugh- 
ter. For  example,  where  the  killing  was  done  without  design  and 
premeditation,  but  under  the  influence  of  a  wicked  and  depraved 
heart,  or  with  a  cruel  and  reckless  disregard  of  human  life,  the 
law  implies  malice  and  makes  the  offense  murder  of  the  second 
degree. 

Malice  is  implied  by  law  from  every  unlawful  and  cruel  act 
committed  by  one  person  against  another,  for  the  law  considers 
that  he  who  does  an  unlawful  and  cruel  act  voluntarily ,  does  it  mali- 
ciously. Where  the  killing  is  shown  to  have  been  done  with  a 
deadly  weapon,  that  is,  with  a  weapon  likely  to  produce  death, 
it  is  presumed  to  have  been  done  maliciously. 

Manslaughter  is  where  one  person  unlawfully  kills  another 
without  malice.  For  example,  when  one  in  a  sudden  affray,  or 
fight,  in  the  heat  of  blood,  or  in  a  transport  of  passion,  inflicts  the 
mortal  wound  without  time  for  reflection  or  for  the  passions  to 
cool. 

[5]  A  statute  of  this  state  provides  that,  "Every  person  who 
shall  abet,  procure,  command,  or  counsel  any  other  person,  or  per- 
sons, to  commit  any  crime,  or  misdemeanor,  shall  be  deemed  an 
accomplice  and  equally  criminal  as  the  principal  offender,  and  shall 
be  punished  in  the  same  manner,  and  with  the  same  punishment/' 
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2&t>.  C«fe,  1852,  amended  to  1893,  £.  975,  c.  133,  §  1.  Therefore, 
if  the  jury  is  satisfied  that  either  of  the  prisoners  inflicted  said 
mortal  wounds,  it  is  sufficient  for  the  conviction  of  the  other,  who 
was,  if  you  so  find  from  the  evidence,  aiding  and  assisting  in  the 
felonious  assault  upon  Rogers  the  one  who  actually  inflicted  them, 
because,  in  contemplation  of  law,  it  becomes  the  act  of  each  and 
all  of  those  who  were  co-operating  and  participating  in  the  per- 
petration of  the  crime  then  and  there  committed. 

[6]  Confessions  of  guilt  should  not  be  received  where  they  are 
not  free  and  voluntary,  but  procured  through  the  influence  of 
threats  or  the  promise  of  favor.  Both  their  admissibility  and  value 
as  evidence  depend  upon  their  being  deliberate  and  voluntary, 
and  on  the  presumption  that  a  rational  being  will  not  make  admis- 
sions prejudicial  to  his  interests  and  safety  unless  impelled  to  do 
so  by  the  promptings  of  truth  and  conscience.  A  confession  of 
guilt  reduced  to  writing,  and  signed  by  the  person  making  it,  if 
deliberately  made  and  signed,  without  being  influenced  thereto  by 
any  threats  or  promises  by  others,  should  be  regarded,  in  the 
absence  of  evidence  to  the  contrary,  as  strong  and  convincing 
evidence  in  the  case.  The  degree  of  credit  due  to  a  confession  is 
to  be  estimated  by  the  jury  under  the  circumstances  of  the  par- 
ticular case.  The  whole  of  what  the  accused  said  on  the  subject 
at  the  time  of  making  the  confession  should  be  taken  together. 
The  jury  may  believe  that  part  which  criminates  the  accused  and 
tfeject  that  which  is  in  his  favor,  or  credit  so  much  as  is  in  his  favor 
and  discard  that  which  is  against  him,  if  they  see  sufficient  grounds, 
upon  all  the  evidence,  for  so  doing,  for  the  jury  are  at  liberty  to 
judge  of  it,  like  any  other  evidence,  from  all  the  proven  circum- 
stances of  the  case. 

[7]  After  the  commission  of  a  crime  has  been  accomplished, 
no  one  engaged  in  it  can,  by  any  subsequent  declaration  or  act 
of  his  own,  not  made  or  done  in  the  presence  of  another,  affect 
such  other  person.  The  confession,  therefore,  so  subsequently 
made,  is  not  admissible  in  evidence  as  such  against  any  one  but 
himself. 

Gentlemen  of  the  jury,  you  have  listened  very  patiently  and 
attentively  to  the  presentation  of  this  case,  and  it  will  now  become 
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Charge. 

your  duty  to  determine  from  the  evidence,  applying  thereto  the 
law  as  we  have  stated  it,  whether  the  prisoners  are  guilty  or  not 
guilty.  The  case  is  important  to  the  prisoners  and  also  to  the 
people — the  state.  It  should  receive  from  you  the  most  careful 
and  conscientious  consideration,  and  we  believe  it  will. 

[8]  In  conclusion,  we  say  that  in  every  criminal  prosecution 
the  defendant  is  presumed  to  be  innocent  until  his  guilt  is  proved 
to  the  satisfaction  of  the  jury  beyond  a  reasonable  doubt.  In 
order  to  convict  the  prisoners  it  is  incumbent  upon  the  state  to 
prove  beyond  such  a  doubt  every  material  element  or  ingredient  of 
the  crime  charged.  If,  after  carefully  considering  and  weighing 
all  the  evidence,  you  should  entertain  a  reasonable  doubt  of  the 
guilt  of  the  prisoners,  you  should  give  them  the  benefit  of  such 
doubt,  and  your  verdict  should  be  not  guilty. 

[9]  But  proof  beyond  a  reasonable  doubt  does  not  mean  that 
the  guilt  of  the  accused  must  be  established  with  the  absolute 
certainty  of  a  mathematical  demonstration.  Matters  of  fact  are 
required  to  be  proved  to  a  moral  certainty.  To  require  more  in 
dealing  with  human  conduct,  and  the  affairs  of  life,  would  be 
impracticable  and  therefore  unreasonable.  It  is  sufficient  that  any 
disputed  fact  in  the  case  shall  be  established  by  that  amount  of 
competent  and  appropriate  evidence  which  will  satisfy  a  fair  and 
unprejudiced  mind  beyond  a  reasonable  doubt. 

Reasonable  doubt  in  the  legal  sense,  therefore,  does  not  mean 
a  vague,  speculative  or  whimsical  doubt,  nor  a  mere  possible  doubt, 
but  a  substantia]  doubt,  and  such  a  doubt  as  intelligent,  reasona- 
ble and  impartial  men  may  honestly  entertain  after  a  careful 
examination,  and  conscientious  consideration  of  all  the  evidence. 
If  after  carefully  and  conscientiously  considering  all  the  evidence 
in  the  case  you  believe  that  the  guilt  of  the  prisoners  has  been  estab- 
lished beyond  a  reasonable  doubt,  your  verdict  should  be  guilty. 
If  you  are  not  satisfied  beyond  a  reasonable  doubt  of  the  guilt  of 
the  prisoners,  your  verdict  should  be  not  guilty. 

This  being  an  indictment  for  murder  of  the  first  degree  you 
may  find  the  prisoners  guilty  in  manner  and  form  as  they  stand 
indicted,  that  is,  of  murder  of  the  first  degree;  or  you  may  find 
them  guilty  of  murder  in  the  second  degree,  or  of  manslaughter, 
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tie  law  and  the  evidence  may  warrant.    But  unless 

ccused  guilty  of  one  of  these  three  grades  of  homi- 

Id  render  a  verdict  of  not  guilty. 

find  both  of  the  prisoners  guilty  or  you  may  find  one 

and  the  other  not  guilty,  or  you  may  find  them  both 

the  law  and  the  evidence  in  your  judgment  shall 

istify. 

Verdict,  guilty. 


1  the  demise  of  Mary  C.  Twillby,  vs.  Richard 
mal    Ejector,    and   John    W.    Carey,    Tenant  in 


il  Estates. 

>f  plaintiff's  husband  devised  to  him  all  of  the  home  farm, 
it  if  he  died  without  heirs  it  should  go  to  another  son,  R., 
sband,  upon  his  father's  death,  took  possession,  and  he  and 
1  a  mortgage  thereon,  which  was  outstanding  when  he  and 
d  to  another,  who  immediately  reconveyed  to  plaintiff,  and 
s  afterwards  foreclosed,  and  the  purchaser  took  possession, 
isband  afterward  died  leaving  issue.  The  present  action  is 
ft  such  purchaser.  Held,  that  plaintiff  could  not  recover  on 
ler  husband  took  an  estate  tail  only,  which  was  not  docked 

(April  17,  1907.) 

ruancb  and  Boycb  sitting. 
Davis  for  plaintiff. 

'.  Cullen  and  Henry  Ridgely  for  defendant. 
ymit,  Sussex  County,  April  Term,  1907. 
p  Ejectment  (No.  24,  October  Term,  1906). 
id;  filed  April  sixteenth,  1907. 
d  facts  are  substantially  as  follows: 
illey,  father  of  James  E.  Twilley,  who  intermarried 
Twilley,  the  plaintiff  in  this  action,  departed  this 
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life  about  the  year  1864,  seized  in  his  demesne  as  of  fee  of  cer- 
tain lands  known  as  the  "  Home  Farm  ",  for  the  recovery  of  which 
this  action  was  brought,  having  first  made  and  published  his  last 
will  and  testament,  which,  after  his  death,  was  duly  admitted  to 
probate  by  the  Register  of  Wills  for  Sussex  County,  by  which  he 
devised  the  said  lands  in  words  following: — "  I  give  and  bequeath 
to  my  son,  James  E.  Twilley,  all  of  the  Home  Farm  containing  one 
hundred  and  twenty-five  acres,  more  or  less,  also  the  tract  of 
land  known  by  the  name  of  Friendship,  containing  eighty-two 
acres— and  if  my  son,  James  E.  Twilley,  should  die  without  any 
heirs,  the  Home  Farm  to  go  to  my  son,  Robert  C.  Twilley,  and  the 
tract  known  by  the  name  of  Friendship  to  my  daughter,  Emeline 
P.  Collins";  that  James  E.  Twilley,  the  devisee,  upon  the  death 
of  his  father,  entered  into  the  possession  of  the  said  "Home 
Farm";  and,  on  the  twelfth  day  of  December,  1881,  he  and  his 
wife,  the  said  plaintiff,  executed  their  Indenture  of  Mortgage  for 
said  Home  Farm  to  Daniel  Hearn,  which  mortgage  after  sundry 
assignments  was  assigned  to  William  T.  Records;  that  while  said 
mortgage  was  outstanding  against  said  farm  and  unpaid,  to  wit, 
on  the  ninth  day  of  January,  1891,  the  said  James  E.  Twilley,  in 
his  lifetime  and  the  said  Mary  C.  Twilley,  his  wife,  by  their  deed 
conveyed  said  farm  to  Joshua  H.  Marvil,  who  on  the  tenth  day 
of  February,  1892,  by  his  deed,  conveyed  the  same  to  the  said 
Mary  C.  Twilley;    that  under  foreclosure  proceedings  of  said 
mortgage,  the  then  sheriff  of  Sussex  County  sold  said  farm  on 
the  third  day  of  February,  1894,  to  George  S.  and  William  R. 
Twilley,  which  sale  being  duly  confirmed,  the  said  sheriff  executed 
his  deed  for  said  lands  to  the  said  purchasers  thereof,  on  the  twen- 
tieth day  of  November,  1894;  that  thereupon  the  said  George  S. 
Twilley,  the  real  defendant  in  this  action,  entered  into  possession 
of  the  said  farm,  and  has  since  that  time  continued  in  possession 
thereof;  the  said  William  R.  Twilley  and  his  wife  conveyed  his 
one-half  interest  in  said  farm  to  the  said  George  S.  Twilley,  on  the 
twenty-fifth  day  of  June,  1898;  that  the  said  James  E.  Twilley 
departed  this  life  on  the  fourth  day  of  February,  1904,  leaving 
the  plaintiff,  his  widow,  and  lawful  issue  to  survive  him,  he  having 
remained  in  possession  of  said  farm  until  the  execution  of  said 
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deed  from  the  said  sheriff;  and  that  said  will,  deeds,  mortgage 
and  foreclosure  proceedings  including  all  writs,  etc.,  shall  be  taken 
and  considered  as  if  set  out  in  full,  etc. 

Brief  of  Plaintiff. 

1.  Under  the  devise  of  James  Twilley,  deceased,  James  £. 
Twilley  took  an  estate  tail  in  the  Home  Farm.  McColley  v. 
Lampleugh,  3  Houst.  461 ;  Waples  v.  Harmon,  1  Hart.  223 ;  Blax- 
ion  v.  Stone,  3  Mod.  123;  Webb  v.  Herring,  Cro.  jac.  415;  Law  v. 
Davis,  2  Stra.  849;  Pickering,  et  al.y  v.  Towers,  ei  al.,  Amb.  363; 
Bodens  v.  Lord  Galway,  2  Ed.  297;  Eagle  v.  Funnell,  WiUes  164; 
Goodridge  v.  Goodridge,  WiUes  369;  Nottingham  v.  Jennings,  1  P. 
W.  23. 

When,  by  one  clause  in  a  will,  an  estate  for  life  or  an  estate 
in  fee  is  given  by  plain  words,  if  it  appear  in  other  parts  of  the  will, 
by  explanatory  words  or  by  implication,  that  it  wps  the  intent  of 
the  testator  in  such  devise  that  the  issue  of  the  devisee  should 
take  the  estate  in  succession  after  him,  then  the  life  estate  is 
enlarged  in  the  one  case,  and  the  estate  in  fee  is  reduced  in  the 
other,  to  an  estate  tail.  Nightingale  v.  Buttell,  15  Pick.  104; 
McCoUey  v.  Lampleugh,  et  al.,  3  Houst.  461. 

An  express  devise  to  a  person  for  life  may  be  enlarged  by 
subsequent  words,  or  by  a  necessary  implication  into  an  estate 
tail.    Cruise's  Dig.  Tit.  38,  Ch.  12,  Sec.  46. 

2.  James  E.  Twilley  had  but  an  estate  tail  in  the  Home 
Farm  when  he  gave  the  mortgage  thereon. 

The  entail  was  not  docked  by  this  mortgage. 

The  mortgagee  takes  by  the  mortgage  no  title  to  the  land, 
but  merely  a  lien  upon  it,  which  upon  bis  dying  intestate,  passes, 
not  to  his  heir-at-law,  but  to  his  executor  or  administrator. 
Seals  v.  Chadwick,  2  Penn.  381;  Fox  v.  Wharton,  5  Del.  Ch.  200; 
CoocWs  Lessee  v.  Gerry,  3  Harr.  280. 

3.  By  the  deed  of  James  E.  Twilley  and  wife  to  Joshua  H. 
Marvil,  the  estate  tail  of  James  E.  Twilley  was  barred  and  Joshua 
H.  Marvil  took  a  fee  simple  title  in  the  Home  Farm  subject  only 
to  the  mortgage  thereon  which  was  a  lien  only  on  the  interest 
which  James  E.  Twilley  had  therein  at  the  time  of  the  execution 
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of  said  mortgage.  So  by  the  deed  of  Joshua  H.  Marvil  to  Mary  C. 
Twilley,  the  latter  acquired  the  fee  simple  estate  in  the  Home 
Farm  subject  to  the  same  conditions.  Section  27,  Chapter  83, 
Revised  Code  631. 

4.  By  the  sheriff's  sale  and  deed,  George  S.  Twilley  and 
William  R.  Twilley,  the  purchasers  thereat,  acquired  only  the 
interest  of  James  E.  Twilley  in  the  Home  Farm  mortgaged  by 
him,  which  interest  terminated  at  his  death.  Hollett's  Lessee  v. 
Pope,  etal.,3  Harr.  542  (545) ;  §  59,  Chapter  111,  Revised  Code  844. 

At  the  death  of  James  E.  Twilley,  the  absolute  fee  simple, 
estate  in  said  Home  Farm,  freed  from  all  adverse  interests, 
acquired  by  virtue  of  said  mortgage  and  sale  thereunder,  vested 
in  Mary  C.  Twilley,  who  now  has  the  right  of  property  therein, 
and  is  entitled  to  the  possession  thereof. 

Brief  op  Dependant. 

1.  That  the  execution  of  the  mortgage  by  James  E.  Twilley 
whereby  he  pledged  an  estate  in  fee  simple,  estopped  him  from 
doing  any  act  which  would  destroy  the  mortgage  as  a  lien  upon  an 
estate  in  fee  simple. 

2.  That  the  estoppel  of  the  mortgagor  bound  his  grantee  and 
all  persons  claiming  tinder  him. 

3.  That  as  against  the  mortgagor  and  his  privies,  the  judi- 
cial sale  with  the  sheriff's  deed,  vested  in  the  purchasers  a  fee 
simple  estate  in  the  lands  in  question. 

4.  The  statement  in  the  deed  of  Marvil  to  Mary  C.  Twilley 
that  the  same  was  subject  to  the  mortgage  against  the  land,  worked 
an  estoppel  against  both  to  deny  the  lien  of  said  mortgage  accord- 
ing to  its  terms  and  legal  tenor. 

While  a  mortgage  in  this  state  is  merely  a  security  for  a  debt, 
yet  its  object  and  effect  is  to  pledge  as  security  such  estate  in  the 
lands  as  is  defined  or  limited  by  the  terms  of  the  mortgage.  It 
is  in  effect  a  covenant  running  with  the  land  and  binding  upon  the 
mortgagor  and  his  privies;  that  as  well  the  real  property  men- 
tioned as  also  the  estate  defined,  shall  be  the  fund  for  the  pay- 
ment of  the  debt.     Section  59,  Revised  Code  844. 

It  is  manifest  from  the  language  of  the  statute  the  estate  or 
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e  property  sold,  is  the  estate  or  interest  defined  in 
under  which  the  sale  is  made.  It  is  not  simply  the 
rest  which  the  mortgagor  had  that  is  transferred  by 
:  are  not  of  course  considering  the  question  with 
angers  claiming  adversely  to  the  mortgagor.  The 
i  proceeding  are  privies  in  the  estate  to  the  mortgagor 
xmrse,  have  no  better  rights  than  he  himself  would 

ion  59  settles  the  question  that  the  purchaser  at  the 
estate  in  fee  simple  in  the  lands  and  tenements  as 
lortgagor  and  his  privies. 

v.  Chadwick,  2  Perm.  381,  it  was  decided  that  the 
s  the  only  necessary  party  to  a  set.  fa.  on  a  mortgage 
e  tenants  need  not  be  joined  therein, 
to  a  sealed  instrument  is  estopped  from  denying  its 
d.  Potts  v.  Dowdall,  3  Houst.  369. 
ppel  binds  the  privies  of  parties  to  a  declaration 
well  as  the  parties  themselves.     Ibid  379;   Inskeep 
iarr.  345;  Jefferson  v.  Howell,  1  Houst.  178. 
o.  Pratt,  \  H.&M.  (Md.)  465,  the  court  held  that 
il  could  mortgage  his  estate  and  that  this  would  bar 
I  estop  his  heirs  from  claiming  the  estate  discharged 
ge  upon  his  death. 

yland  statute  authorizing  the  barring  of  an  entail 
ally  similar  to  the  Delaware  law.  Dorsey's  Laws  of 
hap.  23,  p.  181. 

Stewart,  67  Cat.  275,  it  was  held: — A  mortgagor  must 
3  estopped  by  the  terms  of  the  mortgage  debt  itself, 
the  estate  was  other  or  less  than  an  estate  in  fee  in 
These  terms,  importing  a  conveyance  of  the  fee, 
t  to  a  covenant  of  general  warranty  of  title  running 
s. 

n-nia  a  mortgage  is  merely  a  security  for  a  debt. 
'mt.,  16  Cat.  461. 

r  v.  Draper,  5  Harr.  358,  it  was  held  that  on  execution 
nent  the  whole  estate  of  a  tenant  in  tail  as  well  that 
is  that  in  remainder  could  be  seized  and  sold. 
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In  Stewart  v.  Anderson,  10  Ala.  504,  the  court  held  that  a 
mortgage  in  fee  estopped  the  mortgagor  from  denying  its  lien 
upon  an  after  acquired  estate. 

In  Danforth  v.  Murray,  12  Johnson  Rep.  201,  the  court  held 
that  a  deed  worked  an  estoppel  both  as  against  the  grantor  and  his 
privies. 

Per  Curiam: — The  concluding  paragraph  of  the  case  stated 
is: — "If  the  Court  shall  be  of  opinion  that  the  plaintiff  is  enti- 
tled to  recover  the  premises  in  question,  mentioned  in  the  demise 
laid  in  her  declaration,  then  judgment  shall  be  entered  for  her, 
but  if  not,  judgment  shall  be  entered  for  the  defendant." 

The  court  is  clearly  of  the  opinion  that,  under  the  facts  and 
questions  of  law  presented,  judgment  should  be  entered  for  the 
defendant,  which  is  accordingly  done. 

And  now,  to  wit,  this  seventeenth  day  of  April,  A.  D.  1907, 
this  cause  having  been  heard,  and  the  court  being  of  the  opinion 
that  the  plaintiff  is  not  entitled  to  recover  the  premises  in  ques- 
tion, mentioned  in  the  demise  laid  in  her  declaration,  judgment  is 
hereby  entered  for  the  defendant. 

(Signed  by  the  court.) 


Lucy  Scanlon,  Widow,  vs.  Baltimore  and  Philadelphia  Rail- 
road Company,  a  corporation  of  the  State  of  Delaware. 

Railroads — Injuries  to  Persons  Rightfully  on  Premises — Negligence 
— Declaration. 

A  declaration  in  an  action  against  a  railroad  company,  which  alleges  that 
plaintiffs  decedent  was  rightfully  on  the  premises  of  the  company,  thereby 
imposing  on  it  the  duty  to  exercise  reasonable  care  in  the  movement  of  its 
trains,  and  that  it  negligently  ran  a  freight  train  into  a  station  and  along  the 
side  of  a  passenger  train,  without  giving  any  warning  of  its  movements,  and 
while  the  passenger  train  was  stopped,  states  a  cause  of  action  as  against  a 
demurrer  based  on  failure  to  give  warning. 

(March  25,  1911.) 

Judges  Conrad  and  Woollby  sitting. 
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Opinion. 


/.  Harvey  Whiteman  for  plaintiff. 

Andrew  E.  Sanborn  and  John  W.  Huxley,  Jr.,  for  defendant. 

Superior  Court,  New  Castle  County,  March  Term,  1911. 

Action  on  the  Case  (No.  118,  September  Term,  1910)  for 
damages  alleged  to  have  resulted  from  the  negligence  of  the  defend- 
ant company. 

Demurrer  to  a  count  in  the  declaration  overruled. 

Conrad,  J.,  delivering  the  opinion  of  the  court: 

The  court,  after  argument  and  full  consideration,  is  satisfied 
that  the  eighth  count  of  plaintiff's  declaration  is  sufficient  in  law 
in  that  it  alleges  that  the  plaintiff  was  rightfully  on  the  premises 
of  the  defendant,  whereby  the  duty  arose  upon  the  part  of  the 
defendant  to  exercise  reasonable  and  proper  care  in  the  movement 
and  management  of  its  trains,  and  the  allegation  of  negligence  is 
sufficiently  charged  in  the  words  used,  viz. :  "Carelessly  and  neg- 
ligently ran  one  of  its  freight  trains  into  the  said  Delaware  Avenue 
station,  and  along  the  side  of  the  said  mail  and  passenger  train  of 
the  defendant,  without  giving  any  warning  regarding  its  move- 
ments, and  while  the  said  passenger  train  was  stopped,"  etc. 

The  averment  of  no  warning  being  given  was  vital,  and  with- 
out such  an  averment  another  question  would  be  presented. 

In  the  case  of  Mac  Feat*  s  Administrators  v.  P.,W.&  B.  R.  /?. 
Co.,  (decided  by  this  court  in  1904)  5  Penn.  66,  62  Atl.  906,  the 
law  governing  the  giving  of  warning  was  laid  down  in  the  following 
language:  "It  is  the  duty  of  a  railroad  company  to  give  timely 
and  sufficient  warning  by  bell,  whistle  or  otherwise,  of  the  approach 
of  trains,  and  to  run  its  trains  at  a  rate  of  speed  proper  and  rea- 
sonable under  the  circumstances,  and  if  the  defendant  failed  to 
make  use  of  such  usual  and  appropriate  means  to  warn  the 
deceased  at  the  time  and  place  of  the  accident,  it  would  be  negli- 
gence on  its  part." 

The  demurrer  is  overruled. 
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Syllabus — Statement. 

Doylbstown  Agricultural  Company  vs.  Gustavus  A.  Ewing. 

1.  Evidence — Parol  Evidence. 

In  general,  a  written  contract  may  not  be  varied  by  oral  testimony. 

2.  Sales — Warranties — Implied  Warranty  op  Fitness. 

Where  a  machine  is  sold  for  a  particular  use,  there  is  an  implied  warranty 
that  it  is  fit  for  that  use. 

3.  Sales — Warranties — Implied   Warranty   op    Fitness — Waiver  op 
Breach. 

Where  the  purchaser  of  a  threshing  machine  objected  to  it  as  defective, 
and  the  seller  sent  one  out  who  operated  it  with  the  purchaser,  an  acceptance 
by  the  purchaser  at  that  time  was  a  waiver  of  the  breach. 

4.  Sales — Warranties — Implied    Warranty    op    Fitness — Offer    op 
Return  op  Goods. 

Where  the  purchaser  of  a  threshing  machine  found  it  was  not  reasonably 
adapted  to  the  purpose,  for  which  it  was  intended,  and  notified  the  seller  that 
it  would  not  perform  the  work,  and  declined  to  keep  it,  informing  the  seller 
that  he  held  the  machine  subject  to  its  order,  he  was  not  liable  for  the  price. 

5.  Trial — Province  op  Jury — Preponderance  op  Evidence. 

It  is  for  the  jury  to  determine  the  preponderance  of  the  evidence  in  a 
civil 


6.    Evidence — Weight — Conflicting   Evidence — Credibility  op  Wit- 
ness. 

Where  there  is  a  conflict  in  the  evidence,  the  jury  should  reconcile  it,  if 
possible;  but,  if  not,  it  is  for  them  to  determine  the  weight  of  the  evidence, 
taking  into  consideration  the  bias,  interest,  or  prejudice  which  the  witness 
might  have. 

(February  16,  1911.) 

Judges  Boyce  and  Conrad  sitting. 

Robert  P.  Davis  and  Robert  G.  Houston  for  plaintiff. 

Robert  C.  White  and  James  M.  Tunnell  for  defendant. 

Superior  Court,  Sussex  County,  February  Term,  1911. 

Action  op  Assumpsit  on  the  common  counts,  to  recover  the 
price  of  a  second-hand  threshing  machine. 

At  the  trial  the  defendant  was  allowed  to  testify  against 
objection,  that  before  contracting  for  the  purchase  of  the  machine, 
under  his  letter  in  reply  to  plaintiff's  letter  of  July  9th,  1908,  he 
had  been  given  to  understand  by  correspondence,  that  he  would 
be  given  thirty  days  to  try  and  test  the  machine, — in  explanation 
of  his  meaning  of  the  words  "at  the  end  of  thirty  days  you  will 
hear  from  me"  contained  in  his  letter  of  acceptance. 
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Charge. 

id,  J.,  charging  the  jury: 

smen  of  the  jury: — In  this  case  the  Doylestown  Agri- 
impany,  the  plaintiff,  has  brought  an  action  of  assump- 
Gustavus  A.  Ewing,  the  defendant,  for  the  price  of  a 
machine,  which  the  plaintiff  claims  to  have  sold  and 

0  the  defendant. 

ontract  of  sale  is  embodied  in  a  certain  letter  in  evi- 
;ed  July  9th,  1908,  in  which  the  plaintiff  offers  the 
>  the  defendant  on  certain  terms,  and  on  the  same  sheet 
ant's  note  in  reply,  accepting  the  machine  on  the  terms 

eply  or  acceptance  of  the  defendant  contained  the  fol- 
use:   "At  the  end  of  thirty  days  I  will  let  you  hear  from 

;eneral  rule  of  law  is  that  a  parol  or  written  contract 
added  to  or  varied  by  oral  testimony — i.e.,  by  testi- 
rord  of  mouth.  In  this  case  the  court  allowed  evidence 
ies  to  show  what  was  meant  by  the  above  clause  in  the 
s  said  letter — the  defendant  claiming  that  he  meant 
nguage  that  after  the  trial  of  the  machine  for  thirty 
rould  report  to  the  plaintiff;  the  defendant  holding, 
at  he  was  entitled  to  test  or  try  the  machine  for  thirty 

e  contrary,  the  plaintiff's  witnesses  contended  that  the 

1  were  understood  by  them  to  mean  that  settlement  for 
is  was  to  be  made  in  thirty  days,  and  they  denied  that 
any  agreement  for  the  test  or  trial  of  the  machine. 

is  a  general  rule  or  principle  of  law  governing  all  con- 
i  as  this,  which  should  govern  you  in  this  case,  that 

person  sells  an  article  to  another  for  a  particular  use, 
i  implied  agreement  that  the  article  so  sold  shall  be  fit 
u-pose. 

i  find  that  the  machine  was  not  defective  in  itself  but 
ably  adapted  to  the  purpose  for  which  it  was  made  and 
o  the  defendant,  and  that  the  failure  of  the  machine  to 
ably  satisfactory  work  was  due  to  the  fault  or  incom- 

the  defendant,  or  his  agents  or  servants  in  charge  of 
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the  machine,  or  due  to  improper  or  insuffici 
attempting  to  operate  the  machine,  your  verd 
the  plaintiff. 

Or  if  you  believe  that  a  representative  of  the 
visited  the  defendant  upon  complaint  that  the 
satisfactory,  and  that  the  defendant  received 
such  representative  and  that  they  operated  the 
at  the  time,  and  that  the  defendant  was  then  a 
with  the  machine  and  accepted  it  as  being  s 
verdict  should  be  for  the  plaintiff. 

On  the  other  hand,  if  you  should  find  that 
in  itself  defective  and  not  reasonably  adapted  t 
which  it  was  made  and  delivered  to  the  defend 
defendant  on  discovering  the  defect  by  the  use 
a  few  days  after  receiving  it,  notified  the  plaintiff 
was  defective  and  would  not  perform  the  work 
intended,  and  that  he  declined  to  keep  the  macl 
the  plaintiff  that  he  held  the  machine  subject  t 
verdict  should  be  for  the  defendant. 

You,  gentlemen  of  the  jury,  are  to  determini 
weight  or  preponderance  of  the  evidence.  You 
consider  all  the  evidence  in  the  case  and  determ 
of  the  case  the  evidence  weighs  most  heavily,  g 
to  that  side. 

If  there  is  a  conflict  of  testimony  you  must 
can,  but  if  you  cannot  do  that  you  are  to  give  < 
timony  which  to  your  minds  is  most  worthy  of  c 
consideration  the  bias,  interest,  or  prejudice  whi 
witnesses  may  have  in  the  issues  involved  in  th< 

The  case  is  left  with  you  for  your  decision. 
Verdict  6 
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State  vs.  Jambs  H.  Coates. 

.w — Bvidbmce — Question  eoe  Jury. 

the  judges  of  the  evidence,  and  of  the  credibility  of  the  wf  t- 

i  weight  of  their  testimony. 

inversion — Criminal  Responsibility. 
conviction,  under  Set.  Code,  1852,  amended  to  1893,  p.  9*4 
!28)  5  1,  punishing  any  person  who  shall  unlawfully,  or  with- 
ibtained  the  consent  of  the  owner  or  legal  proprietor,  take 
Irive  off  any  horse,  the  evidence  must  show  that  accused, 
at  of  the  owner,  directly  or  indirectly,  took  possession  of  or 
and  where  accused  had  reasonable  cause  to  and  did  believe 
iwful  owner  of  the  horse,  when  he  drove  it  away,  by  reason 
a  minor,  ratified  by  the  father,  who  was  the  owner,  he  could 

w — Presumption  op  Innocence. 

ned  innocent  until  his  guilt  is  established  beyond  a  reason* 

■.he  state  has  the  burden  to  satisfy  the  jury  of  the  guilt  of 

w — "Reasonable  Doubt". 

le  doubt"  is  a  doubt  growing  out  of  evidence,  and  such  a 

reasonable  men  in  the  ordinary  affairs  of  life. 

.w — Conflicting  Testimony — Question  for  Joey. 
is  conflict  in  the  testimony,  the  jury  must  reconcile  it,  if 


(February  9,  1911.) 

iyce  and  Conrad  sitting. 

Jones,  Deputy  Attorney  General,  for  the  state. 
White  and  James  M.  Tunnell  for  the  defendant. 
Seneral  Sessions,  Sussex  County,  February  Term, 

nt  for  driving  off  a  horse. 

Lai  the  facts  adduced  were  briefly  as  follows:  The 
certain  negotiations  with  the  prosecuting  witness, 
aylor,  which  resulted  in  an  offer  on  the  part  of  the 
xchange  a  horse  owned  by  him  for  the  horse  of  the 
tness  (mentioned  in  the  indictment)  and  promised 
ter  a  horse  rake  in  addition. 

cuting  witness  told  the  defendant  he  would  speak  ■ 
it  it  and  whatever  the  latter  wished  to  do  would  be 
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satisfactory  to  him.  A  short  time  after  this  conversation  the  defend- 
ant met  the  son  of  the  prosecuting  witness  near  the  latter's  house, 
each  at  the  time  driving  the  same  horse  above  referred  to.  They 
stopped  and  the  son  stated  that  he  was  ready  to  trade  and  that 
the  offer  of  the  defendant  was  satisfactory  to  his  father.  The 
exchange  was  accordingly  made  on  the  road.  The  son  told 
Coates,  the  defendant  to  drive  up  to  his  father's  house  and  he 
would  give  him  the  boots  which  the  horse  usually  wore  to  avoid 
cutting  himself.  Coates  did  so  telling  the  prosecuting  witness 
of  the  trade  and  that  the  horse  rake  was  at  his  house  ready  for 
him  whenever  he  called  for  it.  The  prosecuting  witness,  the 
father,  according  to  defendant's  testimony,  made  no  objection, 
went  to  the  barn  and  brought  out  the  leather  boots,  gave  them  to 
Coates  and  also  delivered  to  Coates  two  or  three  feeds  of  dry  food 
for  the  horse ;  Coates  telling  him  that  he  was  feeding  on  green  food. 
This  was  in  the  early  evening,  and  about  midnight  of  the  same 
night  Coates  was  called  from  his  bed  by  the  father  who  told  him 
that  the  horse  he  received  from  Coates  was  not  satisfactory  and 
he  wished  his  own  horse  returned  to  him.  Taylor  was  told  to 
come  back  the  next  morning,  which  he  did  bringing  the  said  horse 
with  him.  Coates  refused  to  return  the  horse,  but  offered  to 
exchange  another  horse  he  had  for  that  one  upon  Taylor's  paying 
him  fifteen  dollars  difference.  This  conversation  took  place  at 
the  barn.  Taylor  told  Coates  he  had  ten  dollars  in  a  certain  bank 
which  he  would  give  him  in  exchange  for  the  other  horse,  and  would 
pay  him  five  dollars  later,  and  asked  him  if  he  had  a  blank  check 
on  said  bank.  Coate6  went  to  the  house  to  get  the  check  and  while 
he  was  gone  Taylor  tied  the  horse  at  the  barn  and  left.  The 
following  night  Coates  had  the  horse  which  he  originally  obtained 
from  Taylor's  son  driven  to  Harrington  and  left  there,  alleging 
as  a  reason  therefor,  that  he  was  afraid  Taylor  would  break  in  his 
stable  and  remove  the  horse  therefrom.  Taylor's  statement  was 
that  the  terms  of  the  trade  were  that  if  the  horse  was  not  satis- 
factory Coates  was  to  take  it  back;  that  it  was  not  satisfactory 
and  it  was  therefore  no  trade;  furthermore  that  he  never  author- 
ized his  son  to  trade  for  the  horse  and  never  ratified  the  same. 
The  contention  of  the  state  was,  that  when  Coates  drove 
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the  horse  to  Harrington  he  was  guilty  of  the  misdemeanor  of  driv- 
ing off  a  horse  without  the  consent  of  the  owner. 

When  the  state  rested  counsel  for  the  defendant  moved  that 
the  court  instruct  the  jury  to  return  a  verdict  of  not  guilty,  because 
the  statute  did  not  cover  a  case  of  this  kind  where  the  defendant 
was  lawfully  in  possession  of  the  horse  that  was  driven  off. 

The  court  divided  upon  the  question  and  the  motion  fell.. 

Boyce,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — In  this  case  it  is  provided  under 
Section  1  of  Chapter  228,  Vol.  17,  Laws  of  Delaware  (Rev.  Code  1893, 
p.  944),  "That  if  any  person  shall  unlawfully,  or  without  having 
first  obtained  the  consent  of  the  owner  or  legal  proprietor 
thereof,  take  possession  of,  use,  ride  or  drive  off  *  *  *  any 
horse,  gelding,  mare,  colt,  ass,  or  mule  *  *  *  he  shall  be 
deemed  guilty  of  a  misdemeanor,"  etc. 

Under  the  indictment  it  is  charged  that  James  H.  Coates, 
the  accused,  did  on  the  fifth  day  of  July,  1910,  unlawfully  and  with- 
out first  having  obtained  the  consent  of  the  owner  or  legal  pro- 
prietor thereof,  then  and  there  take  possession  of,  use,  and  drive 
off  a  certain  horse  then  and  there  being  the  property  of  Elias  J. 
Taylor. 

The  evidence  adduced  before  you  from  the  witness  stand  by 
the  several  witnesses  who  have  testified  in  your  presence  is  all 
before  you,  and  we  shall  not  attempt  a  detailed  statement  of  the 
evidence,  for  you  have  it  and  you  will  recollect  it  quite  as  well  as 
the  court.  You  are  the  sole  judges  of  the  evidence  and  of  the 
credibility  of  the  witnesses  and  the  weight  and  value  of  their  tes- 
timony. It  is  from  that  evidence  which  you  have  heard,  consid- 
ered in  connection  with  the  charge  of  the  court  respecting  the  law, 
that  you  are  to  find  your  verdict. 

We  will  say  very  briefly  that  it  appears  to  be  conceded  in 
this  case  that  a  minor  son  of  the  prosecuting  witness  did  on  the 
fifth  day  of  July  last  year  trade  a  horse  with  the  accused.  It 
was  contended  on  the  part  of  the  prosecuting  witness  that  at  the 
time  the  trade  was  made  he,  and  not  the  son,  was  the  owner  of 
the  horse,  and  that  the  trade  was  made  without  his  (the  prosecuting 
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witness')  consent.  The  accused,  on  the  other  hand,  claims  that 
at  the  time  he  made  the  trade  with  the  son  he  believed  that  the 
son  had  authority  to  make  the  trade,  and  he  has  also  testified 
before  you — and  that  is  not  denied — that  very  soon  after  the 
trade  was  made  he  drove  up  to  the  home  of  the  prosecuting  wit- 
ness and  got  the  boots  from  the  latter  for  the  horse  or  colt.  You 
have  the  facts  all  before  you.  If  you  find  that  the  son,  with  the 
consent  of  the  father,  made  the  trade,  or  if  the  father,  after  the 
trade  had  been  made,  ratified  the  same,  your  verdict  should  be 
not  guilty.  If  you  find  that  the  father  dissented  from  the  trade 
after  it  had  been  made,  and  took  the  mare  which  the  son  had  taken 
in  exchange  for  the  father's  horse  back  to  the  accused  and 
demanded  the  return  of  his  horse,  yet  if  instead  of  repossessing 
himself  of  his  horse  the  prosecuting  witness  then  and  there,  as 
alleged  by  the  defendant,  traded  for  another  horse,  then  your  ver- 
dict should  be  not  guilty.  That  is  a  fact  for  you  to  determine 
from  the  evidence,  not  for  the  court.  If  you  find  from  all  the  facts 
and  circumstances  of  the  case  as  presented  to  you — and  the  facts, 
as  well  before  the  trade  as  after,  are  to  be  considered  by  you — 
that  the  defendant  had  reasonable  cause  to  believe,  and  did  believe, 
that  he  was  the  lawful  owner  of  the  horse  when  he  drove  him  away, 
then  your  verdict  should  be  not  guilty. 

In  order  for  you  to  find  the  accused  guilty,  you  should  find 
that  he,  without  the  consent  of  the  owner,  either  directly  or  indi- 
rectly, did  unlawfully  take  possession  of,  use,  ride  or  drive  off 
the  horse  in  question.  If  you  so  find,  then  your  verdict  should  be 
guilty. 

It  is  a  principle  of  criminal  law  that  in  every  criminal  case 
the  accused  is  presumed  to  be  innocent  until  his  guilt  is  estab- 
lished to  the  satisfaction  of  the  jury  beyond  a  reasonable  doubt; 
and  the  burden  is  upon  the  state  in  every  criminal  case  to  satisfy 
the  jury  of  the  guilt  of  the  accused  beyond  a  reasonable  doubt. 
By  a  reasonable  doubt  is  not  meant  a  vague,  speculative,  possible 
or  indefinable  doubt,  but  it  is  a  reasonable  doubt  growing  out  of 
the  evidence  and  such  a  doubt  as  would  control  reasonable  men 
in  the  ordinary  affairs  of  life.  If  you  have  such  a  doubt  as  that 
under  this  evidence,  then  your  verdict  should  be,  not  guilty 
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because  a  reasonable  doubt  enures  to  the  benefit  of  the  accused  and 
entitles  him  to  an  acquittal. 

Where  there  is  conflict  of  testimony,  as  in  this  case,  it  is  the 
province  and  duty  of  the  jury  to  reconcile  such  testimony  if  they 
can;  if  they  cannot  reconcile  it,  then  they  may  accept  that  part 
of  it  which  from  all  the  circumstances  of  the  case  they  deem  to  be 
worthy  of  belief,  and  it  is  their  duty  to  reject  that  part  of  the  testi- 
mony which  they  deem  to  be  unworthy  of  belief. 

You  have  the  facts  in  the  case  before  you,  with  the  statement 
of  the  law  as  announced  by  the  court,  and  we  leave  it  to  you  to 
return  to  this  court  with  such  a  verdict  as  you  believe  under  all 
the  evidence  you  are  warranted  in  finding. 

Verdict,  not  guilty. 


Harvey  S.  Lippincott,  d.  b.,  vs.  E.  A.  Strout  Co.,  p.  b. 

Certiorari — Contradicting  Record. 

The  record,  showing  a  judgment  by  default,  cannot,  on  certiorari  be  con- 
tradicted, and  the  fact  of  a  judgment  by  confession  and  an  inadvertent  enter- 
ing of  a  judgment  by  default  be  shown. 

(February  15,  If  11.) 

Pennbwill,  C.  J.,  and  Boycb  and  Conrad,  J.  J.,  sitting. 
Daniel  J.  Layton,  Jr.,  for  plaintiff  in  certiorari. 
Woodburn  Martin  for  respondent. 

Superior  Court,  Sussex  County,  February  Term,  1911. 

Certiorari  to  a  justice  of  the  peace  in  and  for  Sussex  County. 

Summons  was  issued  on  the  twenty-eighth  of  the  month  and 
returnable  on  the  nineteenth  of  the  following  month, — more  than 
fifteen  days  after  the  summons  issued.  The  constable  returned 
"  Summons  served  personally,"  and  judgment  was  rendered  on  the 
nineteenth  against  the  defendant  by  default.  Mr.  Layton  contend- 
ed that  it  was  error  in  the  justice  to  have  made  the  summons  re- 
turnable after  fifteen  days  from  the  time  of  its  issuance.  This  Mr. 
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Martin  conceded,  but  contended  that  the  defendant  was  present  at 
the  trial  and  confessed  judgment  and  that  the  justice  inadvertently, 
or  through  error  entered  judgment  by  default ;  and  asked  to  pro- 
duce testimony  by  the  justice  to  show  that  the  defendant  was 
present  at  the  time  set  for  the  trial  and  confessed  judgment. 

It  being  on  certiorari,  Mr.  Martin  was  denied  the  right  to  con- 
tradict the  record,  and  the  plaintiff's  exception  was  sustained. 

Per  Curiam: — Let  the  judgment  below  be  reversed. 


State  vs.  Harry  Holden. 

1.  False  Pretenses — Indictment — Value  of  Property — Pleading  and 
Proof— "Chattel". 

An  averment  in  an  indictment  that  defendant  by  false  pretenses  obtained 
two  oxen  from  prosecutor  was  an  averment  of  obtaining  by  false  pretenses  a 
"chattel",  within  Rev.  Code  1852, amended  to  1893,  p.  967  (11  Del.  Laws,  c. 
418)  §  1,  providing  that  if  any  person  shall  by  any  false  pretenses  obtain  from 
any  other  person  any  chattel,  with  intent  to  cheat  any  person  of  the  same,  he 
shall  be  guilty  of  a  misdemeanor,  etc.,  and,  no  averment  of  the  value  of  the 
chattel  being  required,  proof  thereof,  if  averred,  was  unnecessary. 

2.  False  Pretenses — Indictment — Proof. 

Where  an  indictment  charged  that  defendant  made  a  false  representa- 
tion to  T.  respecting  the  age  of  a  horse,  with  the  intent  and  for  the  purpose 
of  cheating  and  defrauding  T.,  that  defendant  knew  at  the  time  he  made  such 
pretense  that  it  was  false,  and  that  by  reason  of  such  false  pretense  he  obtained 
certain  oxen  from  T.,  it  was  necessary  for  the  state  to  prove  all  of  such  charges 
beyond  a  reasonable  doubt  in  order  to  convict. 

3.  False  Pretenses — Definition. 

A  "false  pretense"  is  such  a  fraudulent  representation  of  a  fact  by  one 
knowing  it  to  be  untrue  as  is  adapted  to  induce  the  one  to  whom  it  is  made 
to  part  with  something  of  value.  It  may  consist  of  any  act,  word,  symbol, 
or  token  calculated  to  deceive  another,  and  knowingly  and  designedly  employed 
by  any  person  with  intent  to  defraud  another  of  money  or  other  personal 
property. 

4.  False   Pretenses — Elements — Intent  to   Cheat   and   Defraud — 
Evidence. 

The  intent  to  cheat  and  defraud  is  an  essential  element  of  the  offense  of 
obtaining  property,  etc.,  under  false  pretenses,  and  must  be  proved,  though 
proof  may  be  either  by  direct  or  circumstantial  evidence. 
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INaL  Law — Evidence — Weight — "Reasonable  Doubt". 
reasonable  doubt "  is  not  meant  a  speculative,  fanciful,  or  even  possi- 
;,  but  a  real,  substantial  doubt,  such  as  will  remain  in  the  minds  of 
ifter  a  careful  consideration  of  all  the  evidence  in  the  case. 

(February  24,  1911.) 

sTNEwn.L,  C.  J.,  and  Boycb  and  Conrad,  J.  J.,  sitting. 
Watson  Harrington,  Deputy  Attorney  Genera],  for  the 

'Ham  Penn  Skockley  and  J.  Hall  Anderson  for  defendant, 
irt  of  General  Sessions,  Kent  County,  February  Term, 

ictment  for  false  pretenses  in  misrepresenting  the  age  of 
which  was  exchanged  with  the  prosecuting  witness  for  a 
17.cn,  as  twelve  years  old  when  in  fact  it  was  from  fifteen  to 
:n  years  old. 

the  trial  the  prosecuting  witness  testified  concerning  the 
false  pretenses,  that  the  same  were  made  concerning  a 
ie  which  he  obtained  from  defendant  in  exchange  for  a  yoke 
and  that  said  false  pretenses  consisted  in  misrepresenting 
of  the  horse  as  twelve  years,  when  in  fact  it  was  from  fif- 
seventeen  years  of  age. 

ther,  that  at  the  time  the  trade  was  consummated  he  said 
efendant,  "I  have  telephoned  to  the  people  you  referred 
s  having  raised  the  horse  and  being  acquainted  with  his 
.  they  say  they  do  not  know  anything  about  it,  and  I 
low  any  of  the  persons  and  had  just  as  well  take  your 
it  as  any  person's."  Witness  further  stated  that  the 
-d  a  young  looking  face,  had  dark  bay  hair  over  his  eyes 
ere  full  and  not  sunken.  That  he  finally  traded  for  the 
id  after  two  or  three  weeks  the  hair  over  the  eyes  turned 
having  apparently  been  dyed  by  someone;  that  sunken 
low  places  also  appeared  over  the  eyes,  and  the  horse 
thin  and  suffered  a  general  collapse  and  proved  to  be 
s  to  him. 

s  defendant  admitted  that  he  knew  when  he  made  the 
iat  the  hair  over  the  horse's  eyes  had  been  dyed,  but 
t  he  did  not  do  it,  that  he  had  owned  the  horse  only  two 
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weeks  before  trading  it  to  the  prosecuting  witness,  and  that  its 
hair  was  dyed  when  it  came  into  his  possession. 

He  further  stated  that  he  bought  the  horse  for  ten  or  twelve 
years  of  age  and  gave  the  latter  as  the  age  of  the  horse  to  the 
prosecuting  witness.  He  admitted  that  he  did  not  tell  the  prose- 
cuting witness  about  the  hair  over  the  eyes  being  dyed,  as  he  was 
not  asked  about  it,  and  the  fact  that  the  hair  had  been  dyed  was 
apparent,  it  being  of  a  different  shade  of  color  from  the  surrounding 
hair. 

When  the  State  rested,  defendant's  counsel  asked  the  court 
to  give  binding  instructions  to  the  jury  to  acquit  the  defendant,  for 
the  following  reasons: 

That  the  indictment  charged  that  the  defendant  "did  unlaw- 
fully, knowingly  and  designedly,  by  false  pretences,  obtain  from 
the  said  William  B.  Tharp  two  certain  oxen  each  of  the  value  of 
forty  dollars  lawful  money  of  the  United  States  of  America." 
That  no  value  had  been  proved,  although  value  was  an  essential 
allegation  in  the  indictment,  found  under  Section  1,  of  Chap.  418, 
Vol.  11,  Laws  of  Delaware,  Revised  Code  (1893)  967,  which  pro- 
vides, "That  if  any  person  shall,  by  any  false  pretence,  obtain 
from  any  other  person  any  chattel,  money  or  valuable  security, 
with  intent  to  cheat  or  defraud  any  person  of  the  same,  every 
such  offender  shall  be  guilty  of  a  misdemeanor,"  etc. 

Mr.  Harrington,  Deputy  Attorney  General,  contended  that 
although  value  was  alleged  in  the  indictment,  it  was  immaterial 
and,  therefore,  need  not  be  proved. 

Pennbwill,  C.  J.,  delivering  the  opinion  of  the  court: 

The  court  are  of  the  opinion  that  the  averment  in  the  indict- 
ment, that  the  defendant  by  false  pretenses  obtained  two  oxen 
from  the  prosecuting  witness,  is  an  averment  of  obtaining  by  false 
pretenses  a  chattel,  within  the  meaning  of  the  act. 

We  therefore  hold  that  the  value  of  the  chattel  need  not  have 
been  averred,  and  therefore  need  not  be  proved. 

We  refuse  to  give  binding  instructions  to  the  jury  as  requested. 

Pennbwill,  C.  J.,  charging  the  jury: 


L 
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snen  of  the  jury: — It  is  charged  in  this  indictment  that 
ant,  on  the  first  day  of  November  last,  in  this  county, 
and  intending  to  cheat  and  defraud  one  William  B. 
:  prosecuting  witness,  unlawfully,  knowingly  and  design- 
alsely  pretend  to  the  said  Tharp  that  a  certain  horse, 
e  possession  of  the  defendant,  and  offered  to  Tharp  in 
or  two  oxen,  was  twelve  years  of  age,  the  said  defendant 
t  the  time  that  such  pretense  or  representation  respect- 
:  of  the  horse  was  false. 

urther  alleged  that  the  defendant,  by  color  and  means 
se  pretense,  did  unlawfully,  knowingly,  and  designedly 
n  Tharp  the  said  two  oxen,  each  of  the  value  of  forty 

ive  been  asked  to  direct  you  to  return  a  verdict  in  favor 
sndant.     This  we  decline  to  do  because  we  think  the 
1  be  submitted  to  and  determined  by  the  jury  under  the 
e  evidence. 
ffense  charged  against  the  defendant  is  that  which  is 

known  as  obtaining  money  by  false  pretenses,  and  is 
a  a  statute  of  this  state  which  provides, — "That  if  any 
11,  by  any  false  pretense,  obtain  from  any  other  person 
si,  money  or  other  valuable  security,  with  intent  to 
lefraud  any  person  of  the  same,  every  such  offender  shall 
i  a  misdemeanor,"  etc. 

ndictment  as  you  have  perhaps  observed,  contains 
net  allegations,  viz. : 

lat  the  defendant  knowingly  made  a  false  representa- 
2ten.se  to  Tharp  respecting  the  age  of  the  horse,  with 

and  for  the  purpose  of  cheating  and  defrauding  Tharp, 
hat  the  defendant  knew  at  the  time  he  made  such  pre- 
presentation  that  it  was  false. 

tiat  by  reason  of  such  false  pretense  or  representation 
ant  obtained  the  oxen  from  Tharp;  that  is,  that  Tharp 
iced  or  induced  to  make  the  trade,  and  part  with  his 
eason  of  the  defendant's  representation  respecting  the 
tone. 
y  to  you  that  in  order  to  convict  the  defendant  the  state 
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moat  prove  every  one  of  these  three  elements  of  the  charge 
beyond  ,a  reasonable  doubt.  But  it  was  not  necessary  to  prove 
.the  value  of  the  oxen,  because  it  was  not  necessary  to  aver  their 
value  in  the  indictment.  The  avennent  that  the  defendant, 
intending  to  cheat  and  defraud  the  prosecuting  witness,  obtained 
from  him  his  two  oxen  by  making  a  fehp  pretense  which  he  at  the 
time  knew  to  be  false,  is  a suflioient  averment  of  obtaining  a  chattel 
by  false  pretense,  within  the  meaning  of  the  said  statute. 

A  false  pretense  has  been  defined  by  this  court  to  be  such  a 
fraudulent  representation  of  a  fact,  by  a  person  who  knows  it  to 
be  untrue,  as  is  adapted  to  induce  the  person  to  whom  it  is  made 
to  part  with  something  of  value.  And  it  may  consist  of  any  act, 
word,  symbol  or  token  calculated  to  deceive  another,  and  know- 
ingly and  designedly  employed  by  any  person  with  intent  to 
•.defraud  another  of  money  or  other  personal  property. 

The  intent  to  cheat  and  defraud  is  an  essential  element  of 
the  offense  charged,  and  must  be  proved  like  any  other  material 
element  of  the  charge  in  order  to  convict  the  prisoner.  But  such 
proof  may  be  made  either  by  direct  or  circumstantial  evidence, 
and  it  is  your  province  and  duty  to  carefully  consider  all  the  facts 
.and  circumstances  disclosed  by  the  evidence  in  determining 
whether  such  intent  existed  or  not. 

The  alleged  pretense  must  be  not  only  false,  but  also  of 
such  a  nature  as  is  calculated  to  deceive.  It  must  have  enabled 
the  defendant  to  obtain  the  property  and  have  influenced  or 
induced  the  prosecuting  witness  to  part  with  the  same. 

Now,  gentlemen,  if  you  believe,  under  the  evidence  you  have 
heard  from  the  witnesses,  and  the  law  as  the  court  have  stated  it, 
that  the  defendant,  intending  to  cheat  and  defraud  Tharp,  made  a 
false  representation  respecting  the  age  of  his  horse  for  the  pur- 
pose of  obtaining  the  two  oxen  belonging  to  Tharp;  that  he  made 
such  representation  knowing  at  the  time  it  was  false,  and  that 
because  of  such  false  representation  Tharp  was  induced  to  make 
the  exchange  and  part  with  his  oxen,  your  verdict  should  be  guilty . 

But,  on  the  other  hand,  if  you  are  not  satisfied  beyond  a  rea- 
sonable doubt  that  the  defendant  made  a  false  pretense  or  repre- 
aatfatiQnxespeQting.the.age  of  the  horse  for  the  purpose  of  obtain- 
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ing  Tharp's  oxen  and  with  the  intent  to  cheat  and  defraud  him; 
or  if  you  are  not  satisfied  that  the  defendant,  if  he  made  the  alleged 
false  representation,  knew  it  was  false;  or  if  you  are  not  satisfied 
that  Tharp  was  induced  by  reason  of  such  alleged  representation 
to  part  with  the  oxen,  your  verdict  should  be  not  guilty. 

The  representation  or  pretense  must  be  shown  by  the  state 
not  only  to  have  been  false,  but  it  must  also  be  shown  that  the 
defendant  knew  at  the  time  that  it  was  false. 

If  Tharp,  at  the  time  he  exchanged  his  oxen  for  the  defendant's 
horse,  was  not  induced  or  influenced  to  make  the  exchange  by 
the  alleged  false  representation  of  the  defendant,  but  relied  upon 
his  own  judgment  or  upon  the  judgment  of  anyone  other  than  the 
defendant,  your  verdict  should  be  not  guilty. 

It  is  now  for  you  to  say  whether  the  defendant  is  guilty,  or 
not  guilty,  of  the  offense  with  which  he  stands  charged.  If,  after 
carefully  considering  all  the  evidence,  and  applying  thereto  the 
law  as  we  have  stated  it,  you  entertain  a  reasonable  doubt  of  the 
defendant's  guilt,  that  should  inure  to  his  acquittal  and  your 
verdict  should  be  not  guilty. 

But  by  reasonable  doubt,  is  not  meant  a  speculative,  fanciful 
or  even  possible  doubt,  but  a  real,  substantial  doubt,  and  such  as 
will  remain  in  the  minds  of  the  jury  after  a  careful  consideration 
of  all  the  evidence  in  the  case. 

Verdict,  guilty. 


State  vs.  Hattie  Reese,  alias  Hattie  Harmon,  alias  Hattib 

Curry. 

1.  Jury— Competency — Challenge  for  Cause — Grounds. 

That  a  juror  was  a  member  of  the  coroner's  jury,  which  had  heard  evi- 
dence and  held  accused  for  murder,  was  not  a  sufficient  ground  for  challenge 
for  cause. 

2.  Homicide — Sblf-Defbnse — Evidence — Previous  Quarrels,  Threats 
and  Assaults. 

In  order  to  render  admissible  evidence  as  to  previous  quarrels,  threats. 
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and  assaults,  as  between  deceased  and  accused,  where  self-defense  is  reUed 
on  in  a  homicide  case,  it  must  appear  that  deceased  indicated,  by  act  or 
demonstration  at  the  time  of  the  lolling,  a  real  or  apparent  intention  to  kill 
or  inflict  great  bodily  harm  upon  accused,  and  thereby  induced  the  latter  to 
reasonably  believe  that  it  was  necessary  to  kill  to  save  himself;  and  hence, 
where  accused  had  forgiven  deceased,  her  husband,  for  all  beatings  he  had 
inflicted  on  her  prior  to  the  night  of  the  killing,  and  they  had  continued  to 
live  together  as  man  and  wife,  evidence  of  the  quarrels,  threats,  and  assaults 
of  deceased  previous  to  the  time  when  they  separated  on  such  night  was 
inadmissible. 

3.  Homicide — Self- Defense — Evidence — Previous  Assaults — Threats. 

In  a  murder  trial,  testimony  of  accused  that  deceased,  her  husband,  on 
leaving  her  some  thirty  minutes  before  the  shooting,  had  a  razor  in  his  hand 
and  threatened  to  kill  her,  was  admissible  in  connection  with  testimony  of 
accused  that,  when  she  met  defendant,  he  threw  his  hand  back  and  stepped 
toward  her,  and  she  feared  he  would  cut  her  with  the  razor. 

4.  Indictment  and  Information — Murder — Lower  Degrees  of  Offense, 

Under  the  statute,  one  indicted  for  murder  may  be  found  guilty  of  either 
degree  of  murdei  or  of  manslaughter. 

5.  Homicide — Definition. 

"  Homicide"  is  the  killing  of  one  human  being  by  another. 

6.  Homicide — "Felonious  Homicide". 

"Felonious  homicide"  is  of  three  kinds:  Murder  of  the  first  degree, 
murder  of  the  second  degree,  and  manslaughter. 

7.  Homicide — Murder— Elements — Malice. 

Malice  is  an  essential  element  of  murder  of  both  degrees. 

8.  Homicide — "Malice". 

"Malice"  is  a  condition  of  the  mind  or  heart,  and  as  an  ingredient  of 
the  crime  of  murder  is  not  restricted  to  spite  or  malevolence  toward  the 
person  slain,  but  also  includes  that  general  malignity  and  reckless  disregard  of 
human  life  which  proceed  from  a  heart  void  of  a  just  sense  of  social  duty  and 
f ataHy  bent  on  mischief. 

9.  Homicide — Malice — Presumptions — Burden  of  Proof. 

Whenever  a  homicide  is  committed  deliberately  or  without  adequate 
cause,  the  law  presumes  that  it  was  done  with  malice,  and  the  burden  is  on 
accused  to  show  from  the  evidence,  or  by  inference  from  the  circumstances  of 
the  case,  that  it  was  not  so  done. 

10.  Homicide — "Murder  in  the  First  Degree". 

"Murder  in  the  first  degree"  occurs  where  the  killing  was  done  with 
express  malice  aforethought,  or  in  perpetrating  or  attempting  to  perpetrate  a 
crime  punishable  with  death. 

11.  Homicide — "Express  Malice  Aforethought". 

"Express  malice  aforethought"  is  where  one  person  kills  another  with 
a  sedate,  deliberate  mind  and  formed  design,  which  design  or  purpose  may  be 
shown  from  the  circumstances  attending  the  act,  such  as  the  deliberate  selec- 
tion and  use  of  a  deadly  weapon,  knowing  it  to  be  such,  stealthily  lying  in 
wait,  preconcerted  plans,  or  the  previous  procurement  or  preparation  of  instru- 
ments, contrivances,  or  other  means  for  slaying  the  victim. 
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12.     HOMICIDE— VMURDBR  OP  THE  6BCOMD  DEGRW". 

"Murder  of  the  second  degree"  occurs  where  the  lolling  is  Jlone  with 
implied  malice;  that  is,  where  there  is  no  deliberate  mind  or  formal  design 
to  take  life,  but  where  the  killing  was  done  without  justification  or  excuse,  or 
without  provocation  to  reduce  the  offense  to  manslaughter. 

13.  Homicide — Malice — Presumptions. 

A  killing  done  with  a  deadly  weapon  is  presumed  .to  have  horn  done 
maliciously. 

14.  Homicide — "  Manslaughter  ". 

"Manslaughter"  occurs  where  one  unlawfully  kills  another  without 
malice. 

15.  Homicide — Self-Defense — Grounds— Slight  Assault. 

A  slight  assault  will  not  excuse  the  killing  of  the  assailant  with  a  deadly 
weapon. 

16.  Homicide — Sblf-Dbfbnsb— Burden  of  Proof. 
The  burden  of  establishing  self-defense  is  on  accused. 

17.  Homicide — Self-Defense— Assaults— Repelling  Assaults. 

In  repelling  an  assault  no  more  force  may  be  used  than  is  necessary  for 
the  purpose,  and  if  a  person  assailed  uses  greater  force  he  becomes  the 
aggressor. 

18.  Homicide — Self-Defense — Duty  to  Retreat. 

Since  no  one  may  take  the  life  of  another,  even  in  self -defense,  unless 
there  is  no  other  escape  from  death  or  great  bodily  harm,  it  is  the  duty  of-  one 
attacked  to  retreat  ii  he  can  safely  do  so,  or  to  use  such  other  reasonable 
means  as  are  within  his  power  to  avoid  killing  his  assailant. 

19.  Homicide — Self-Defense — Apprehension  of  Danger. 

In  order  to  justify  one  in  killing  his  assailant,  it  is  not  sufficient  that  he 
at  the  time  believed  himself  to  be  m  danger  of  death  or  great  bodily  harm 
at  the  hands  of  the  assailant;  but  the  circumstances  must  have  been  sucn  in 
the  judgment  of  the  jury  as  to  justify  a  reasonable  man  in  such  belief. 

20.  Homicide — Self-Defense. 

One  is  not  justified  in  killing  another  because  such  other  is  of  a  bad  or 
low  character,  or  because  he  has  been  previously  assaulted  or  threatened  by 
the  other. 

21.  Homicide— Sblf-Dbfbnsb. 

Neither  the  fact  that  deceased  had  made  antusault  on  accused  shortly 
before  she  fired  the  fatal  shot,  nor  the  fact  that  she  was  a  woman,  and  of 
frail  and  weak  physique,  and  knew  deceased  to  be  a  man  of  vtolenee,  nor  any 
previous  threats  made  by  him,  would  justify  the  shooting,  unless  she/believed 
at  the  time  of  the  shooting  that  she  was  in  imminent  danger  of  death  or  great 
bodily  harm. 

22.  Homicide — Defenses— Accidental  Killing. 

Under  the  statutes  making  the  intentional  pointing  of  a  deadly  weapon 
at  or  toward  another  a  misdemeanor,  and  providing  that  when  death  results 
from  an  unlawful  act,  though  not  malicious,  the  one  doing  the  killing  shall  be 
guilty  of  manslaughter,  one  accused  of  homicide  cannot  be  acquitted  on  the 
ground  that  the  shooting  was  accidental,  if  the  gun  was  intantjonally  pointed 
at  deceased. 
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23.  Gbwimal  Law^-Bvidench — Good  Character  op  Accused. 

The  good  character  of  accused,  when  proved,  is  to  be  taken  in  connection 
with  all  other  evidence,  and  given  such  weight  under  all  the  facts  and  circum- 
stances as,  in  the  judgment  of  the  jury,  it  is  entitled  to. 

24.  Criminal  Law— Evidkncb— CoNKLicracG  Evidence. 

Where  there  is  a  conflict  in  the  testimony,  it  is  the  duty  of  the  jury  to 
reconcile  such  conflict  if  they  can,  and  if  they  cannot,  to  accept  such  testi- 
mony as  they  consider,  under  all  the  circumstances,  most  worthy  of  belief. 

25.  Criminal  Law — Evidence — Presumption  of  Innocence. 

In  every  criminal  case,  accused  is  presumed  to  be  innocent  until  hit 
gonitis  proved; beyond. a  reasonable  doubt. 

26.  Criminal  Law— Evidence—  "Reasonable  Doubt". 

By  "reasonable  doubt"  is  not  meant  a  vague,  speculative,  or  mere  possi- 
ble doubt,  but  such  a  doubt  as  a  reasonable  man  would  entertain  under  all 
too  evKfence* 

(February  28,  1911.) 

Pbnnewill,  C.  J.,  and  Boyce  and  Conrad,  J.  J.,  sitting. 

Jossah  0.  WokoU  and  W.  Watson  Harrington,  Deputies 
Attorney  General,  for  the  state. 

Thomas  C.  Frame,  Jr.,  and  J.  Hall  Anderson  for  the  prisoner. 

Court  of  Oyer  and  Terminer,  Kent  County,  February  Term, 
1911. 

Indictment  for  Murdbr  or  the  First  Degree  for  shooting 
wttft  a  shot  gun  one  John  Curry  on  Lockennan  Street  in  Dover, 
between  eleven  and  twelve  o'clbcfc  on  the  night  of  October  12th, 
1919. 

The  facts  and  questions  presented  appear  in  the  rulings  and 
charge  o£  the  court. 

During  the  examination  of  the  jurors,  counsel  for  defendant 
objected  to  a  certain  juror  for  cause,  on  the  ground  that  he  was  a 
member  of  the  coroner's  jury  which  had  heard  evidence  and  held 
the  prisoner  for  the  murder  of  John  Curry.  The  state  opposed 
excusing  the  juror  because  the  ground  urged  was  not  a  sufficient 
ground  for  challenge  for  cause. 

Pbnnewill,  C.  J.: — We  think  it  is  not  sufficient. 

At  the  trial  the  defendant's  counsel  sought  under  the  plea  of 
off-defense  to  introduce  evidence  of  previous  quarrels,  threats 
togaidb  and  aamutts  made  upon  the  defendant  by  the  deceased. 
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C.  J. : — The  Court  have  given  the  question  pre- 
aamination  and  consideration  during  the  recess 
o  give  it,  and  have  reached  a  conclusion.  We 
the  cases  bearing  upon  this  subject  are  very 
states  being  much  more  liberal,  and  going  further 
of  such  testimony  than  others.  We  think  our 
sn  as  conservative  in  this  respect  as  any  other, 

before  the  court,  is  whether  the  defense  may 
!  self-defense  being  relied  upon — previous  quar- 
assaults  made  upon  her  by  the  deceased.  In 
stimony  may  be  admissible,  it  is  necessary  that 
dd  have  indicated  by  some  act  or  demonstra- 
of  the  killing,  a  real  or  apparent  intention  to 
t  bodily  harm  upon  the  defendant,  and  thereby 
to  reasonably  believe  that  it  was  necessary  to 
:.    There  must  be  some  connection  between  the 

assaults  and  threats  and  the  fatal  act.  They 
lie  effect  upon  the  mind  of  the  defendant  in  the 
le  homicide  or  they  cannot  be  admissible  in 

the  admission  of  counsel  for  the  defendant,  the 
Tgiven  her  husband  for  all  beatings  he  had 
prior  to  the  night  of  the  killing,  and  they  had 
»gether  as  man  and  wife.  We  think,  therefore, 
uarrel  or  assault  made  or  committed  by  the 
to  the  time  when  they  separated  on  the  night  of 
could  have  had  sufficient  connection  with  the 
night  to  make  it  admissible, 
ntended  that  only  twenty  or  thirty  minutes 
•£  was  committed,  the  deceased  had  threatened 
fendant,  and  that  such  acts  and  threats  having 
to  the  shooting,  they  are  admissible  under  the 

,  however,  by  the  state  that  conceding  such 
nissible  if  the  deceased  had  at  the  time  of  the 
assault,  or  made  some  demonstration  of  such 
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a  character  as  to  justify  a  reasonable  man  in  believing  that  he 
was  in  danger  of  death  or  great  bodily  harm  at  the  hands  of  the 
deceased,  yet  in  this  case  nothing  of  the  kind  is  shown;  and  that, 
therefore,  no  proper  ground  has  been  laid  for  the  introduction  of 
the  evidence  offered. 

The  testimony  of  the  defendant  is,  "that  she  suddenly,  and 
unexpectedly,  met  the  defendant  upon  the  street  in  a  dark  place 
between  eleven  and  twelve  o'clock  at  night ;  that  he  stopped,  threw 
his  hand  back  and  stepped  toward  her,  and  that  she  was  scared 
that  he  would  cut  her  with  the  razor,  as  he  had  it  in  his  hand 
when  he  left  the  house,  and  had  threatened  to  kill  her  before  he 
left,  and  she  stepped  back  and  threw  the  gun  up." 

It  must  be  admitted  that  such  testimony  does  not  furnish 
very  strong  ground  for  the  admissibility  of  the  evidence;  it  might 
very  well  be  thought  that  nothing  was  done  by  the  deceased, 
according  to  the  defendant's  own  testimony,  that  could  warrant 
a  reasonable  person  in  believing  himself  in  danger  of  death  or  great 
bodily  harm  at  the  time. 

But  we  think  the  evidence  offered,  having  relation  to  an 
assault  committed  only  twenty  or  thirty  minutes  before  the  fatal 
shot  was  fired,  and  taken  in  connection  with  the  testimony  of  the 
defendant  as  to  what  the  deceased  did,  and  the  effect  his  actions 
had  upon  her  at  the  time  she  did  the  shooting,  should  be  admitted 
for  whatever  the  jury  consider  it  to  be  worth  under  the  circum- 
stances. 

Pbnnbwill,  C.  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — The  prisoner  at  the  bar  is  charged 
in  this  indictment  with  murder  of  the  first  degree,  and  under  such 
indictment  you  may  find  her  guilty  in  manner  and  form  as  she 
stands  indicted,  that  is,  of  murder  of  the  first  degree,  or  you  may 
find  her  guilty  of  murder  of  the  second  degree,  or  guilty  of  man- 
slaughter, or  not  guilty,  just  as  in  your  judgment  the  law  and  the 
evidence  shall  warrant  and  justify. 

It  is  alleged  that  the  prisoner  on  the  night  of  October  12th, 
1910,  between  the  hours  of  eleven  and  twelve,  at  a  point  just 
west  of  the  store  of  John  Behen  and  pear  the  intersection  of  Now 
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and  Lockerman  Streets,  in  the  town  of  Dover,  with  a  sedate; 
deliberate  and  formed  design  to  kill,  shot  John  W.  Curry  in  the 
side  of  the  head  with  a  shotgun  and  instantly  killed  him.  The 
state  claims  that  the  deceased  was,  at  and  just  before  the  shooting, 
slowly  walking  in  company  with  another  person  along  the  street 
and  towards  said  crossing,  with  his  hands  in  his  pockets,  when  the 
prisoner/  met  him,  and  without  a  word  being  spoken  by  the 
deceased,  or  any  hostile  act  or  movement  at  all  on  his  part,  cocked 
the  gun,  pointed  it  at  the  deceased  and  shot  him  without  any 
excuse  or  provocation. 

The  defendant  does  not  deny  the  shooting,  but  contends 
that  she  committed  the  act  in  proper  and  necessary  self-defense, 
claiming  that  a  little  while  before  the  shooting  she  was  assaulted 
by  the  deceased  at  their  house,  and  threatened  with  death;  that, 
fearing  he  might  carry  out  his  threat  with  his  gun,  she  took  it 
away  from  the  house  and  was  carrying  it  to  the  house  of  another 
person  several  blocks  away,  when  die  unexpectedly  met  the 
deceased — her  husband — on  the  street,  at  a  dark  place;  that  she 
was  but  a  short  distance  from  him,  when  he  stopped,  made  a  step 
towards  her  and  threw  one  hand  around  back  of  him;  that  she 
thought  he  was  going  to  cut  her  with  a  raeor,  which  she  knew  he 
had  when  he  left  the  house  about  twenty  or  thirty  minutes  before, 
and  she  raised  the  gun,  but  did  not  intend  to  shoot,  her  purpose 
being  only  to  scare  him. 

The  prisoner  being  indicted  for  murder  of  the  first  degree,  it 
becomes  the  duty  of  the  court  to  state  to  you,  as  clearly  as  we 
are  able  to  do,  what  constitutes  that  degree  of  murder,  and  we 
feel  it  incumbent  upon  us  to  tell  you  also  what  constitutes  murder 
of  the  second  degree,  and  manslaughter,  because  a  statute  of  this 
state  provides  that:  "A  peisofl  indicted  for  inurder  may  be  found 
guilty  of  either  degree  of  mtutier,  or  of  manslaughter." 

Homicide,  we  may  say,  is  the  killing  of  one  human  being  by 
another.  Felonious  homicide  is  of  three  kinds:  Murder  of  the 
first  degree,  murder  of  the  second  degree  and  manslaughter.  Mai- 
kfc  is  an  essential  ingredient  of  the  crime  of  murder  of  both 
degrees.  Without  malice  there  can  be  no  murder  either  of  the 
first  or  second  degree,     Malice  is  a  condition  of  the  raind  or 
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heart.  As  here  used  this  term  is  not  restricted  to  spite  or  malev- 
ofence  toward  the  particular  person  slain,  but  also  includes  that 
general  malignity  and  reckless  disregard  of  human  life  which  pro- 
ceed from  a  heart  void  of  a  just  sense  of  social  duty  and  fatally 
bent  on  mischief.  Whenever  the  fatal  act  is  done  deliberately  or 
without  adequate  cause,  the  law  presumes  that  it  was  done  with 
malice,  and  the  burden  is  on  the  prisoner  to  show  from  the  evi- 
dence, or  by  inference  from  the  circumstances  of  the  case,  that  the 
act  was  not  done  with  malice. 

Murder  of  the  first  degree  is  where  the  killing  was  done  with 
express  malice  aforethought,  or  in  perpetrating,  or  attempting  to 
perpetrate,  a  crime  punishable  with  death.  Express  malice  afore- 
thought is  where  one  person  kills  another  with  a  sedate,  deliberate 
mind  and  formed  design,  which  formed  design,  or  purpose,  may  be 
showii  from  the  circumstances  attending  the  act,  such  as  the 
deliberate  selection  and  use  of  a  deadly  weapon,  knowing  it  to  be 
such,  stealthily  lying  in  wait,  preconcerted  plans,  or  the  previous 
procurement  or  preparation  of  instruments,  contrivances  or  other 
means  for  slaying  the  victim. 

These,  however,  are  but  some  of  the  instances,  given  for  the 
sake  of  illustration,  in  which  the  external  or  attending  circum- 
stances will  evidence  the  sedate,  deliberate  mind  and  formed 
design  to  kill;  for  whenever,  in  any  other  instance,  the  attending 
circumstances  evidence  sudh  a  mind  and  design  to  do  the  act,  and 
death  ensues,  it  constitutes,  in  lawr  express  malice  aforethought, 
ted  murder  of  the  first  degree,  under  the  statute.  Where  one 
either  from  motives  of  hatred  or  revenge  coolly  and  deliberately 
forms  the  design  in  his  mind  to  kill  another,  and  commits  the  act, 
either  by  lying  in  wait  for  him,  or  in  any  other  manner,  it  is  mur- 
der with  express  malice  aforethought  of  the  first  degree. 

If  the  jury  are  satisfied  from  the  evidence  that  the  prisoner 
killed  the  deceased  with  a  sedate,  deliberate  and  formed  design, 
ted  intention  so  to  do ,  the  length  of  time  that  such  design  or  inten- 
tion existed  is  immaterial  and  the  killing  under  such  circum- 
stances would  be  murder  of  the  first  degree. 

Murder  of  the  second  degree  is  where  the  killing  was  done 
with  implied  malice;  that  is,  where  the  malice  if  not  express,  a* 
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in  murder  of  the  first  degree,  but  is  an  inference  or  conclusion  of 
law  from  the  facts  actually  proved.  It  is  where  there  is  no  delib- 
erate mind  or  formed  design  to  take  life,  but  where  the  killing 
was  done  without  justification  or  excuse  and  without  provocation, 
or  without  sufficient  provocation  to  reduce  the  offense  to  man- 
slaughter. For  example,  where  the  killing  was  done  without 
design  and  premeditation,  but  under  the  influence  of  a  wicked  and 
depraved  heart,  or  with  cruel  and  reckless  disregard  of  human 
life,  the  law  implies  malice  and  makes  the  offense  murder  of  the 
second  degree. 

Malice  is  implied  by  law  from  every  unlawful  and  cruel  act 
committed  by  one  person  against  another,  for  the  law  considers 
that  he  who  does  an  unlawful  and  cruel  act  voluntarily  does  it 
maliciously.  Where  the  killing  is  shown  to  have  been  done  with 
a  deadly  weapon,  that  is,  with  a  weapon  likely  to  produce  death, 
it  is  presumed  to  have  been  done  maliciously. 

Manslaughter  is  where  one  person  unlawfully  kills  another 
without  malice.  For  example,  when  one  in  a  sudden  affray,  or 
fight,  in  the  heat  of  blood,  or  in  a  transport  of  passion,  inflicts  the 
mortal  wound  without  time  for  reflection  or  for  the  passions  to 
cool. 

It  is  necessary  for  the  court  in  this  case  to  instruct  you  respect- 
ing the  law  of  self-defense. 

We  say  to  you  that  a  slight  assault  will  not  excuse  or  justify 
the  killing  of  the  assailant  with  a  deadly  weapon. 

The  burden  of  establishing  self-defense  to  the  satisfaction  of 
the  jury  rests  upon  the  accused. 

In  repelling  or  resisting  an  assault  no  more  force  may  be 
used  than  is  necessary  for  the  purpose,  and  if  the  person  assailed 
uses  in  his  defense  greater  force  than  is  necessary  he  becomes  the 
aggressor. 

If  the  deceased  first  attacked  the  accused,  even  though  the 
attack  was  of  such  character  as  to  create  in  the  mind  of  the  accused 
a  reasonable  belief  that  he  was  in  danger  of  death  or  great  bodily 
harm,  it  was  his  duty  to  retreat,  if  he  could  safely  do  so,  or  to  use 
such  other  reasonable  means  as  were  within  his  power  to  avoid 
killing  his  assailant. 
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No  one  may  take  the  life  of  another,  even  in  self-defense, 
unless  there  is  no  other  available  means  of  escape  from  death  or 
great  bodily  harm.  If  one  is  attacked,  and  from  the  character  of 
such  attack  he  had  reasonable  cause  to  believe,  and  did  believe, 
that  he  was  in  imminent  danger  of  death  or  great  bodily  harm, 
and  he  had  no  other  reasonable  means  of  avoiding  or  preventing 
death  or  great  bodily  harm,  then  the  killing  of  the  deceased  would 
be  a  justifiable  act  of  self-defense. 

If,  on  the  other  hand,  the  attack  was  of  a  trifling  character 
and  manifested  no  purpose  or  intention  on  the  part  of  the  assail- 
ant to  inflict  any  serious  injury,  the  repelling  of  such  attack  by  the 
use  of  a  weapon  likely  to  produce  death  would  not  be  an  act  of 
justifiable  self-defense. 

In  ascertaining  whether  the  accused  was  in  danger  of  injury 
at  the  hands  of  the  deceased  when  he  struck  the  mortal  blow; 
and,  if  in  such  danger,  whether  he  took  the  proper  precautions  to 
avoid  such  danger,  the  jury  should  consider  the  facts  and  circum- 
stances of  the  case  as  disclosed  by  the  witnesses. 

In  order  to  justify  or  excuse  the  accused  in  striking  the  fatal 
blow,  it  is  not  sufficient  that  he  at  the  time  believed  himself  to 
be  in  danger  of  death  or  great  bodily  harm  at  the  hands  of  the 
deceased,  but  the  circumstances  must  have  been  such,  in  the  judg- 
ment of  the  jury,  as  to  justify  a  reasonable  man  in  such  belief; 
and,  further,  that  there  was  no  reasonable  way  of  avoiding  or 
escaping  from  such  danger  except  by  slaying  the  assailant. 

And  we  further  say  that  a  person  is  not  justified  in  taking  the 
life  of  another  because  such  other  person  is  a  bad  man  or  of  low 
character,  or  because  the  person  making  the  assault  has  been  pre- 
viously assaulted  or  threatened  by  the  other. 

Neither  the  fact  that  the  deceased  had  made  an  assault  upon 
the  prisoner  shortly  before  she  fired  the  fatal  shot,  nor  the  fact 
that  she  was  a  woman,  and  of  frail  and  weak  physique,  and  knew 
the  deceased  to  be  a  man  of  violence,  nor  any  previous  threats 
made  by  him  to  her,  would  justify  the  shooting  unless  she  had 
reasonable  cause  to  believe,  and  did  believe,  at  the  time  of  the 
shooting,  that  she  was  in  imminent  danger  of  death  or  great 
bodily  harm. 
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In  determining  whether  such  condition  existed  afc  the  time, 
and  whether  the  prisoner  was  then,  in  imminent  danger  of  deatfar 
or  great  bodily  harm,  the  jury,  may  consider  all  the  fects  and  cir- 
cumstances disclosed  by  the  evidence,  indtwliny  any  throats  of 
cruel  treatment  which  you  believe  from  evidence  have  been  satis- 
factorily proved. 

You  cannot  find  the  prisoner  not  guilty  on  the  ground  that 
the  shooting  was  accidental,  because  a  statute  of  this  state  makes 
the  intentional  pointing  of  a  deadly  weapon  at  or  towards  another 
a  misdemeanor — a  crime.  The  prisoner  admits  that  she  mten- 
tionally  pointed  the  gun  at  the  deceased,  so  that  even  if  you  should 
Believe  it  was  not  her  intention  to  discharge  the  weapon,  and 
should  believe  that  the  shooting  was  therefore  not  malicious,  her 
act  was  nevertheless  unlawful,  and*  when  death  results  from  such 
an  act,  the  statute  makes  the  person  committing  the  act  guilty 
of  manslaughter  when  the  killing  does  not  amount  to  murder; 

The  good  character  of  an  accused  person,  when  proved,  is  to 
be  taken  in  connection  with  all  the  other  evidence,  and  is  to  be 
given  such  weight,  under  all  the  facta  and  circumstances  of  the 
case,  as  in  the  judgment  of  the  jury  it  is  entitled  to. 

Where  there  is  conflict  in  the  testimony  it  is  the  duty  of  tbe 
jury  to  reconcile  such  conflict  if  they  can.  If  they  cannot,  thegr 
should  accept  such  testimony  as  they  consider  under  all  the  cir- 
cumstances is  most  worthy  of  credit  and  belief. 

You  have  listened  very  patiently  and  attentively  to  the  pres- 
entation of  the  case,  and  it  will  sees  become  your  duty  to  deter- 
mine from  the  evidence,  applying  thereto  the  law  as  we  harwe  stated 
it,  whether  the  prisoner  is  guilty  or  not  guilty .  The  case  is  impor- 
tant to  the  prisoner  and  also  to  the  people —  the  county  and  tte 
state.  It  should  receive  from  you  the  most  careful  and  conscien- 
tious consideration,  and  we  believe  it  wflL 

In  every  criminal  case  the  accused  is  presumed  to  be  innocent 
until  his  guilt  is  proved  beyond  reasonable  doubt.  If,  after  care- 
fully and  conscientiously  considering  and  weighing  all  thee  evi- 
dence, you  should  entertain  a  reasonable  doubt  of  the  guilt  of  the 
prisoner,  you  should  give  her  the  benefit  of  suds  dotsbt  and  yeur 
verdict  should  be  not  guilty.    But  by  reasonable  doubt  t*  not 
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meant  a  vague,  speculative  or  -mere  possible  doubt,  but  such  a 
fotfbt  as  a  reasonable  and  fair  minded  man  would  entertain  un- 
der All  the  evidence. 

In  conclusion,  we  say,  that  if  you  believe  the  prisoner  killed 
the  deceased  in  necessary  and  lawful  self-defense,  as  we  have 
defined  it  to  you,  your  verdict  should  be  not  guilty. 

K  you  believe  the  prisoner  killed  the  deceased  unlawfully, 
"but  without  malice,  your  verdict  should  be  guilty  of  manslaughter. 

If  you  brieve  the  prisoner  killed  the  deceased,  not  with  a 
sedate,  deliberate  mind  and  formed  design  to  kill,  but  nevertheless 
maliciously,  without  justification  or  excuse,  or  without  sufficient 
-pncwooftlkm  to  reduce  the  offense  to  manslaughter,  or  if  you 
"bdieve  the  killing  was  done  under  the  influence  of  a  wicked  and 
depraved  heart,  with  a  cruel  and  reckless  disregard  of  human  life, 
your  verdict  should  be  guilty  of  murder  of  the  second  degree. 

If  you  believe  the  prisoner  killed  the  deceased  with  express 
malice,  that  is,  with  a  sedate,  deliberate  mind  and  formed  design 
to  kill,  your  verdict  should  be  guilty  in  manner  and  form  as  she 
stands  indicted — murder  of  the  .first  degree. 

Verdict,  guilty  of  murder  of  the  second  degree. 


fiAB&Y  15.  Bleiott  and  Samubl  W.  Elliott,  -trading  as  H.  E. 
Elliott  and  Son,  vs.  Samuel  J.  Wilson,  trading  as  S.J 
Wilson  and  86n. 

1.    Assumpsit,  Action  of — Express  Contracts. 

Where  a  con  tract,  for  services  has  been  performed,  -and  the  'wages  only 
remain  to  be  paid,  the  common  indebitatus  assumpsit  count  for  work  and  labor 
Hestfor  the  reoeveryof' the > wages,' though  generally  where  there  has  been  a 
special  agseemeat^  Jtbe  parties  must  resort  thereto. 

J.    Work  and  LAaoa—S*avicB6-^ixpftEss  Contracts. 

Where  either  party  to  a  contract  for  services  has  partially  performed, 
bttt  has  been  prevented'from  completing  the  work  by  the  default  of  the  other 
forty, -the  patty  'prgventediittay  recover  on  the  common  counts  and  in  Quan- 
tum memit  fortius  partial  Jervicesjip*  to.  the  timehe  wasrstopped,  and  .obtain 
a' payment  tortile  reasonable  value  of  the  services. 
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3.  Work  and  Labor— Action — Evidence. 

Where,  in  an  action  by  a  building  contractor,  suing  for  the  reasonable 
value  of  the  work  done  up  to  the  time  he  was  prevented  by  the  owner  from 
completing  the  work,  the  issue  was  whether  the  owner  had  paid  for  all  the 
services  rendered, — the  contract  could  not  be  considered  by  the  jury  in  deter- 
mining the  question. 

4.  Work  and  Labor — Breach— Actions — Evidence. 

Where,  in  an  action  by  a  building  contractor  for  the  reasonable  value 
of  services  rendered  and  materials  furnished  up  to  the  time  he  was  prevented 
by  the  owner  from  completing  the  work,  the  evidence  showed  that  building 
materials  prepared  by  the  contractor  were  used  by  the  owner  after  the  con- 
tractor quit  work, — the  jury,  in  determining  the  right  of  the  contractor  to 
recover,  need  not  consider  whether  he  made  the  materials  according  to  the 
specifications  annexed  to  the  contract. 

5.  Trial — Evidence — Question  for  Jury. 

The  jury  are  the  judges  of  the  weight  of  the  testimony  of  witnesses,and 
where  the  testimony  is  conflicting  they  must  reconcile  it  if  they  can,  and  if 
they  cannot  they  must  accept  that  part  which  under  the  circumstances  is 
most  worthy  of  credit. 

(April  12,  1911.) 

Judges  Boycb  and  Conrad  sitting. 

Robert  C.  White  and  James  M.  Tunnell  for  plaintiffs. 
John  M.  Richardson  and  Daniel  /.  Layton,  Jr.,  for  defendant. 

Superior  Court,  Sussex  County,  April  Term,  1911. 

Summons  Case  (No.  32,  June  Term,  1910),  brought  to  recover 
the  sum  of  three  hundred  and  forty-eight  dollars  and  ninety- 
three  cents  for  work  and  labor  and  for  the  use  of  a  machine, 
alleged  by  the  plaintiffs  to  have  been  performed  and  used  by  the 
defendant  in  making  concrete  building  blocks  for  the  erection  of  a 
building  for  the  defendant. 

See  further  facts  in  the  charge  of  the  court. 

Boyce,  J.,  charging  the  jury  : 

Gentlemen  of  the  jury: — This  is  an  action  of  assumpsit,  on 
the  common  counts,  brought  by  Harry  E.  Elliott  and  Samuel  W. 
Elliott,  trading  as  H.  E.  Elliott  and  Son,  against  Samuel  J.  Wil- 
son, trading  as  S.  J.  Wilson  and  Son,  to  recover  the  sum  of  three 
hundred  and  forty-eight  dollars  and  ninety-three  cents,  as  origi- 
nally stated,  for  work  and  labor  and  for  the  use  of  a  machine, 
alleged  by  the  plaintiffs  to  have  been  performed  and  used  by  the 
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defendant  in  making  concrete  building  blocks  for  the  erection  of  a 
building  for  the  defendant.  It  appears  from  a  contract  in  writing 
between  the  parties  which  is  in  evidence  before  you  by  consent, 
that  the  plaintiffs  had  contracted  to  erect  a  building  with  a  cellar 
for  the  defendant  in  the  town  of  Milton,  last  year. 

It  is  conceded  that  a  dispute  arose  between  the  parties  as  to 
the  proper  interpretation  and  meaning  of  the  specifications  respect- 
ing the  thickness  and  mode  of  construction  of  the  basement  walls 
of  the  building.  And  the  plaintiffs  maintain  that  in  consequence 
of  the  dispute  or  disagreement,  they  were  prevented  from  pro- 
ceeding with  and  completing  the  building. 

This  action  was  not  brought  to  recover  damages  for  a  breach 
of  the  contract,  but  to  recover  compensation  for  the  work  and 
labor  alleged  to  have  been  performed  by  the  plaintiffs  and  their 
workmen  under  the  contract  prior  to  the  time  when,  as  they  claim, 
they  were  prevented  from  proceeding  further  on  the  building,  and 
for  other  demands  set  forth  in  their  bill  of  particulars,  which  is  as 
follows: 

"Plaintiff's  Bill  of  Particulars. 

1910. 

May  11.    To  4,500  cement  blocks  at  8  cents $360  00 

May  11.    To  13  lintels  and  sills  at  $1.00 13.00 

May  11.    To  work  and  labor  in  excavating  and  erecting 

forms  for  foundation 32  84 

Sept.    3.    To  use  of  block  machines  from  May  11  to  Sept.  3, 

1910,  100  days,  at  $2.00 200  00 

Total $605  84 

Cr. 

1909. 

Dec.     20.  By  cash $  10  00 

1910. 

March  25.  By  cash 25  00 

April     2.  By  cash 50  00 

April      9.  By  cash 40  00 

April    16.  By  cash 26  00 

April    24.  By  cash 20  00 

April    30.  By  cash 38  00 

May      7.  By  cash 30  00 

May    14.  By  cash 17  91 

Total $256  9 1 

Balance  due,  $605.84—4256.91,  or  $348.93." 
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At  the  close  of  the  testimony  on  both  sides,  counsel  for  the 
plaintiff  restated  the  demand  of  the  plaintiffs  as  follows: 

4,500  blocks  at  8c $340  09 

13  lintels U  00 

Work  on  excavating 32  84 

10  days'  use  of  block  machines 20 


$425  84 
Cr. 

By  cash  payments $256  91 

By  draft 30  49 

By  freight 3  93 

By  cash 50 

By  freight 2  U3 

By  C.  G.  Waples 6  44 

By  proportion  of  rent 10  90 

$310.30 

$115  54 

The  plaintiffs'  demand  as  restated  is  one  hundred,  and  .fifteen 
dollars  and  fifty-four  cents. 

[1]  As  a  general  principle,  where  there  has  been  a  special 
agreement,  the  parties  must  resort  to  their  remedies  upon  and  seek 
their  redress  under  it,  and  cannot  proceed  upon  the  common 
counts;  but  when  the  contract  of  service  has  been  entirely  per- 
formed and  executed  under  such  a  contract,  $nd  the  wage6  only 
remain  to  be  paid  for  it,  the  common  indebitatus  assumpsit  count 
for  work  and  labor  may  be  maintained  for  the  recovery  of  the 
money. 

[2]  So,  too,  where  either  party  has  partially  performed  the 
special  agreement  pursuant  to  the  terms  of  it,  but  has  been  pre- 
vented from  completing  or  perfecting  it,  by  the  default  or  miscon- 
duct of  the  other  party,  the  party  so  interrupted  and  prevented 
from  completing  it,  may  recover  on  the  common  counts  and  in 
quantum  meruit,  for  his  partial  services  up  to  the  time  when  he 
was  stopped,  whatever  they  were  reasonably  worth.  McGartland 
v.  Steward  &  Clark,  2  Houst.  211  \  Hurlock  v.  Murphy  &  Copper- 
watte,  2  Houst.  551. 

[3]  The  contract  between  the  parties,  m  evidence,  can  be 
of  no  assistance  to  you  in  coming  to  a  determination  upon  the 
issue  of  fact  in  this  case,  under  the  pleadings  and  evidence.    The 
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plaintiffs'  demand  is  based  upon  the  value  of  the  work  and  labor 
to  the  defendant,  alleged  to  have  been  performed  by  them  and 
their  workmen,  from  the  time  the  work  on  the  building  was  com- 
menced to  the  time  they  ceased  to  work  thereon,  as  well  as  upon 
the  value  of  the  use  of  the  machine  to  the  defendant,  alleged  to 
have  been  retained  and  used  by  him  in  making  the  necessary 
additional  blocks  for  the  completion  of  the  building  after  the  plain- 
tiffs had  ceased  to  work  thereon. 

The  various  items  and  character  of  the  plaintiffs'  demand  is 
disclosed  by  the  restatement  of  their  bill  of  particulars,  which  we 
have  read  to  you. 

[4]  You  need  not  consider  the  cost  of  the  cement  used  in 
making  the  building  blocks  and  lintels,  either  before  or  after  the 
plaintiffs  left  off  working  on  the  building,  for  it  is  admitted  by 
them  that  the  defendant  paid  for  the  same;  nor  need  you  consider 
whether  the  plaintiffs  mixed  and  made  the  blocks  and  lintels 
according  to  the  specifications,  annexed  to  the  contract  between 
the  parties,  for  it  is  admitted  by  the  defendant  that  he  used  them 
in  the  erection  of  the  building.  He  also  admitted  that  he  used 
the  block  machine  ten  days  according  to  the  claim  of  the  plain- 
tiffs in  the  restatement  of  their  demand. 

The  vital  questions  for  your  determination,  to  be  ascertained 
by  you  from  the  evidence,  are:  (1)  What  were  the  services  ren- 
dered by  the  plaintiffs,  and  the  use  of  the  machine  by  the  defend- 
ant, reasonably  worth  to  the  defendant?  (2)  Has  the  defendant 
fully  paid  the  plaintiffs  for  the  services  rendered  and  for  the  use 
of  the  machine? 

The  plaintiffs  adrftit  that  the  defendant  did,  from  time  to 
time,  make  payments  on  account  of  the  work  and  labor  per- 
formed, but  they  claim  that  there  remains  a  balance  due  them 
according  to  their  demand. 

The  defendant  insists  that  he  has  fully  paid  the  plaintiffs  for 
all  services  rendered  and  that  he  made  advances  to  and  for  them, 
at  their  request,  in  excess  of  all  demands  against  him. 

The  contentions  of  the  parties,  as  you  have  heard  them,  are 
questions  of  fact  which  you  must  determine  from  all  the  evidence 
before  you,  throwing  any  light  upon  the  plaintiffs'  demand  and 

29 
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the  payments  made  by  the  defendant  to  and  for  the  plaintiffs,  on 
account  of  their  demand. 

It  is  for  you  to  find  from  the  evidence  whether  the  defendant 
is  indebted  to  the  plaintiffs,  and,  if  so,  for  what  amount. 

[5]  You  are  the  judges  of  the  weight  and  value  of  the  testi- 
mony of  the  witnesses.  And  where  the  testimony  is  conflicting,  as 
in  this  case,  you  should  reconcile  it  if  you  can;  if  you  cannot,  you 
should  accept  that  part  of  the  testimony  which  in  view  of  all  the 
circumstances  you  deem  most  worthy  of  credit,  and  reject  that 
which  you  deem  the  least  worthy  of  credit. 

Your  verdict  should  be  either  for  the  plaintiffs  for  such  sum 
as  you  find  to  be  due  them,  not  in  excess  of  the  amount  claimed, 
or  for  the  defendant,  according  as  the  evidence  preponderates. 

Verdict  for  plaintiffs. 


In  Re  Application  op  Arthur  G.  Heinel,  for  a  License  to 
Sell  Intoxicating  Liquors. 

Intoxicating  Liquors — License  to  Sell — Application — Sufficiency. 

That  one  of  the  signers  of  a  recommendation  of  an  applicant  for  a  license 
to  sell  intoxicants  did  not  read  or  have  the  same  read  to  him,  as  required  by 
Rev.  Code  1852,  amended  to  1893,  p.  413  (14  Del.  Laws,  c.  418)  §  4,  is  not  ground 
for  refusing  the  license,  where  there  were  sufficient  signers  who  complied  with 
the  requirement. 

(May  12,  1911.) 

Pennewill,  C.  J.,  and  Boyce,  J.,  sitting. 

John  G.  Gray  for  applicant. 

Caleb  E.  Burchenal  and  Horace  G.  Eastburn  for  remonstrants. 

Court  of  General  Sessions,  New  Castle  County,  May  Term, 
1911. 

Application  for  a  License  to  sell  intoxicating  liquors 
which  was  opposed  for  reasons  stated  and  passed  upon  in  the  opin- 
ion of  the  court. 

Pennewill,  C.  J.,  delivering  the  opinion  of  the  court: 
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The  first  objection  to  the  granting  of  the  above  stated  appli- 
cation is,  that  one  of  the  signers  of  the  applicant's  recommenda- 
tion had  neither  read  the  same  himself  nor  had  it  read  to  him. 
In  support  of  the  objection  is  cited  the  case  of  one  Veasey  which 
was  decided  at  the  April  term  in  Sussex  County,  1906.  6  Penn. 
52,  63  Ail.  801.  In  that  case  it  appears  there  were  thirty-five 
signers,  all  of  whom  were  alleged  to  be  freeholders  residing  in  the 
particular  school  district.  Six  of  said  signers  testified  that  the 
application  had  not  been  read  to  them,  nor  had  they  read  the  same 
themselves. 

The  court  said:  "The  statute  {Chapter  418,  §  4,  Vol.  14,  Laws 
of  Delaware — Rev.  Code,  413)  requires  that  the  applicant  for  a 
license  to  sell  intoxicating  liquor  shall  present  a  petition  with 
certain  recommendations  and  that  each  person  signing  said  recom- 
reendation  must  either  have  read  it  himself  or  have  had  the  same 
mad  to  him.  That  is  the  positive  mandate  of  the  law.  As  the 
reidence  before  us  discloses  that  the  petition  was  not  read  to  or 
evad  by  each  of  the  signers  to  the  same,  we  hold  that  the  law  has 
not  been  complied  with,  that  the  certificate  is  void,  and  we  there- 
fore refuse  the  license  on  that  ground." 

The  ruling  in  the  Veasey  case  has  been  followed  perhaps  in 
one  or  two  cases  since,  but  with  some  doubt  as  to  its  correctness 
as  reported. 

After  materially  considering  the  question  which  is  again 
raised  in  the  present  case,  and  after  a  full  conference  with  all  of  the 
judges  who  are  not  now  sitting,  we  have  reached  the  conclusion 
that  the  ruling  in  the  Veasey  case  should  not  be  followed,  at  least 
to  the  full  extent  to  which  the  opinion  of  the  court  seems  to  go. 

It  does  seem  to  us  that  the  failure  of  one  or  more  of  the  signers 
to  read  the  recommendation,  or  have  the  same  read  to  them, 
should  not  defeat  the  license,  when  the  full  number  of  signers 
required  by  the  law  remain  after  eliminating  those  who  have  not 
complied  with  the  statute. 

We  think  there  were  some  facts  in  the  case  cited  that  do  not 
appear  in  the  report,  and  which  may  have  had  some  weight  with 
the  court  in  reaching  their  decision. 

From  information  that  we  have  received  in  regard  to  such 
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case,  we  believe  that  there  was  some  doubt  in  the  minds  of  the 
court  whether  there  was  a  sufficient  number  of  signers  left  after 
eliminating  those  who  admitted  that  the  recommendation  had 
not  been  read  by  or  to  them.  Some  of  the  names  were  written  on 
a  paper  that  was  attached  to,  or  pasted  on,  the  original  petition, 
and  it  was  not  clear  to  the  court  when  the  attached  paper  was 
signed  or  affixed. 

If  the  court  should  be  clearly  of  the  opinion  that  the  applicant 
had  made  a  false  affidavit,  knowing  at  the  time  that  it  was  false, 
it  might  be  reasonable  to  hold  that  such  a  person  was  not  a  man 
of  good  moral  character  within  the  meaning  of  the  act,  and  that  a 
license  should  not,  therefore,  be  granted  to  him,  but  there  is  no 
evidence  in  this  case  to  establish  such  fact. 

It  is  not  denied  that  after  excluding  the  signer  who  did  not 
read  the  recommendation,  or  have  it  read  to  him,  there  are  left  at 
least  twenty-four  who  did  comply  with  the  law  in  this  behalf. 
We,  therefore,  think  the  license  should  not  be  refused  for  the  reason 
stated,  and  overrule  the  objection. 


State  vs.  Walter  Honey. 

Criminal  Law — Continuance — Affidavit — Absence  of  Witness. 

An  affidavit  for  a  continuance,  alleging  that  deponent  is  unable  to  secure 
the  attendance  of  B.,  a  nonresident  witness,  at  that  term  of  the  court,  but 
believes  he  will  be  able  to  secure  the  witness  at  the  next  term,  and  that  the 
nature  of  the  testimony  of  such  witness  is  that  deponent  did  not  commit 
the  act  charged,  and  that  witness  was  in  deponent  s  company  at  the  time 
the  act  was  alleged  to  have  been  committed,  is  not  objectionable  for  failure 
to  clearly  state  what  facts  the  absent  witness  will  testify  to,  or  because  the 
allegation  as  to  the  time  when  the  alleged  act  was  committed  is  insufficient. 

{February  21,  1911.) 

Pennewill,  C.  J.,  and  Boyce  and  Conrad,  J.  J.,  sitting. 

W.  Watson  Harrington,  Deputy  Attorney  General,  for  the 
state. 

Richard  R.  Kenney  and  Henry  Ridgely  for  the  defendant. 
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Court  of  General  Sessions,  Kent  County,  February  Term, 
1911. 

Indictment  for  Assault  with  Intent  to  Commit  Rape 
(No.  8,  February  Term,  1911).  Application  by  defendant  for 
continuance  on  affidavits  alleging  the  absence  of  a  material  non- 
resident witness.  The  state  objecting  to  the  sufficiency  of  the 
affidavit,  it  was  held  sufficient. 

(For  trial  of  same  case  see  ante  324.) 

Counsel  for  defendant  moved  for  a  continuance  of  the  above 
stated  case  until  the  April  Term,  1911,  basing  said  motion  upon 
an  affidavit  of  the  defendant,  in  due  form,  alleging  "that  he  has 
a  material  witness  who  is  now  living  in  Chester,  Pa.,  that  the  name 
of  said  witness  is  William  Butler;  that  this  deponent  is  unable  to 
secure  the  attendance  of  said  witness  at  this  term  of  court  but  that 
he  believes  he  will  be  able  to  secure  his  attendance  at  the  next 
term;  that  the  nature  of  the  testimony  of  said  witness  is  that  this 
deponent  did  not  commit  the  act  with  which  he  is  charged,  the 
said  witness  being  in  company  with  this  deponent  at  the  time 
when  said  act  is  alleged  to  have  been  committed;  and  that  this 
deponent  believes  he  cannot  safely  and  properly  go  to  trial  with- 
out said  witness." 

The  state  objected  to  the  sufficiency  of  the  affidavit,  because 
it  did  not  clearly  state  what  facts  the  said  absent  witness  would 
testify  to;  and  particularly  that  the  averment  as  to  the  time 
when  the  alleged  offense  was  committed  was  insufficient. 

The  court  held  that  the  affidavit  was  sufficient,  and  the  case 
was  continued. 


State  vs.  Harry  Sedgwick. 

1.    Lotteries — Elements  of  Offense — Statutes. 

Rev.  Code  1852,  amended  to  1893,  p.  396  (12  Del.  Laws,  c.  33),  provides 
that  if  any  person  shall  sell  or  dispose  of  any  lottery  policy,  certificate,  or  of 
anything  by  which  such  person  or  any  number  of  persons  promises  or  guar- 
antees that  any  particular  number,  character,  ticket,  or  certificate  shall,  in 
an  event  or  on  the  happening  of  any  contingency  in  the  nature  of  a  lottery, 
entitle  the  purchaser  or  holder  to  receive  money,  property,  or  evidence  of 
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debt,  every  person  so  offending  shall  on  conviction  be  subject  to  a  penalty. 
Held,  that  the  fact  that  tickets  representing  membership  in  a  baseball  pool 
did  not  in  themselves  show  a  promise  or  guaranty  that  on  the  happening  of 
an  event,  the  holder  should  be  entitled  to  money,  did  not  save  the  scnemefrom 
being  a  violation  of  the  statute,  since  the  term  "lottery",  as  used  therein, 
includes  any  scheme  for  the  distribution  of  money  or  prizes  by  chance,  not 
limited  to  a  sale  of  tickets  nor  to  the  terms  or  promises  printed  or  written 
upon  them. 

2.  Lotteries — Scheme — Proof. 

Where  a  lottery  scheme  involved  more  than  appeared  on  tickets  issued 
in  the  conduct  thereof,  its  character  and  extent  could  be  shown  by  any  proper 
testimony. 

3.  Lotteries — Contingency — Chance. 

Where  a  baseball  pool  involved  a  double  hazard  of  selection  of  a  com- 
bination of  numbers  designated  by  a  drawing  to  be  representative  of  certain 
baseball  clubs,  the  winnings  on  which  were  determined  by  the  baseball  score, 
the  prize  being  given,  not  to  him  who  might  forecast  the  results  of  the  games 
either  in  victories  or  runs,  but  to  him  who  selected  and  paid  for  combinations 
of  numbers,  each  representing  a  club,  not  selected  by,  but  designated  for, 
him,  the  total  numbers  of  which  approached  nearest  the  highest  total  of  runs 
made  in  a  given  time  by  a  like  number  of  clubs,  the  payment  of  the  prizes 
depended  on  the  happening  of  a  contingency  in  the  nature  of  a  lottery,  and  was 
prohibited  by  Rev.  Code  1852,  amended  to  1893,  p.  396  (12  Del.  Laws,  c.  33). 

(September  21,  1911.) 

Judges  Conrad  and  Woolley  sitting. 

Josiah  0.  Wolcott,  Deputy  Attorney  General,  for  the  State. 
James  Saulsbury  and  Philip  L.  Garrett  for  the  defendant. 

Court  of  General  Sessions,  New  Castle  County,  September 
Term,  1911. 

Indictment  for  Engaging  in  a  Lottery. 

The  prisoner  was  indicted  for  a  violation  of  the  statute 
against  lotteries  and  was  charged  with  the  particular  offense  of 
conducting  a  baseball  pool,  the  plan  of  which  was  as  follows: 

On  or  before  Saturday  of  one  week,  a  person  who  desired  to 
take  a  chance  in  the  play  of  the  next  week,  paid  the  prisoner 
thirty  cents,  and  in  return  received  from  him  a  ticket  upon  which 
were  printed  the  names  of  the  baseball  clubs  of  the  National  and 
American  Leagues  and  of  the  American  Association.  Before  the 
name  of  each  club  there  was  a  blank  space  in  which  a  number 
might  thereafter  be  written.     Upon  the  payment  of  the  money 
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and  the  delivery  of  the  ticket  on  Saturday,  the  purchaser  selected 
and  gave  to  the  prisoner  six  numbers,  each  denoting  a  club,  then 
unknown  alike  to  him  and  to  the  prisoner.  On  Monday,  a  num- 
ber was  given  to  each  club,  the  numbers  for  all  the  clubs  being 
determined  by  a  drawing,  the  result  of  which  was  on  that  day 
announced  to  all  purchasers  of  tickets  who  composed  the  mem- 
bership of  the  pool.  They  then  knew  for  the  first  time  what  six 
clubs  they  had  selected  when  on  the  previous  Saturday  they 
bought  their  tickets  and  gave  in  their  numbers. 

The  days  of  the  week  were  shown  by  names  upon  the  tickets 
and  were  arranged  transversely  to  the  names  of  the  clubs  so  that 
the  number  of  runs  made  by  any  club  on  any  day  might  be  entered 
in  a  blank  opposite  the  name  of  the  club  and  below  the  name  of 
the  day,  and  upon  the  margin  of  the  tickets  were  blanks  in  which 
the  total  number  of  runs  made  by  each  club  might  be  entered,  and 
also  a  blank  in  which  might  be  entered  the  grand  total  of  runs 
made  during  the  week  by  the  six  clubs  selected  in  the  manner 
stated.  Upon  the  back  of  each  ticket  when  purchased  from  the 
prisoner  were  stamped  the  winnings  for  the  previous  week  and  the 
amount  of  prizes  to  be  paid  at  the  conclusion  of  the  ball  games  of 
the  ensuing  week,  there  being  nothing  further  upon  the  tickets 
that  indicated  promises  of  payment  of  money  or  the  manner  of 
winning  prizes.  It  appeared  by  the  evidence  that  the  first  prize 
was  paid  to  the  holder  of  a  ticket  who  had  selected  by  numbers, 
at  the  time  and  in  the  manner  stated,  a  combination  of  six  clubs, 
that  together  made  a  number  of  runs  the  aggregate  of  which 
approached  nearest  the  total  number  of  runs  of  those  six  clubs, 
which  at  the  end  of  the  week  were  shown  by  the  scores  to  have 
made  the  highest  total  of  any  six  clubs  named  on  the  tickets. 
The  other  prizes  were  graduated  in  somewhat  the  same  manner. 

Woolley,  J.,  delivering  the  opinion  of  the  court: 
We  assume,  for  the  present  motion,  that  the  law  under  which 
this  indictment  was  found  is  that  which  appears  on  page  396  of 
the  Revised  Code,  being  Chapter  33,  Volume  12,  of  the  Laws  of 
Delaware,  and  which  in  part  reads  as  follows: 

4 '  If  any  person  shall    *    *    *    sell  or  dispose  of ,     *    *    * 
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any  lottery  policy,  certificate,  or  anything  by  which  such  person 
or  any  other  person  promises  or  guarantees  that  any  particular 
number,  character,  ticket,  or  certificate,  shall  in  the  event,  or  on 
the  happening  of  any  contingency  in  the  nature  of  a  lottery,  enti- 
tle the  purchaser  or  holder  to  receive  money,  property,  or  evi- 
dence of  debt,  *  *  *  every  perdon  so  offending  shall,  upon 
conviction,"  be  subject  to  a  certain  penalty. 

Counsel  for  the  prisoner  have  moved  the  court  that  the  jury 
be  instructed  to  return  a  verdict  of  not  guilty,  upon  two  grounds; 
wjiich,  as  we  understand  them,  are  as  follows: 

[1]  First,  that  the  tickets  sold  by  the  prisoner,  do  not  in 
themselves  show  a  promise  or  guarantee  by  him  that  upon  the 
happening  of  an  event  the  holder  shall  be  entitled  to  money. 

[2]  Lottery  is  a  scheme  for  the  distribution  of  money  or 
prizes  by  chance.  That  scheme  is  not  limited  to  the  sale  of  tickets 
nor  to  the  terms  or  promises  printed  or  written  upon  them.  Being 
a  scheme,  involving  more  than  appears  upon  the  tickets,  its  char- 
acter and  extent  may  be  shown  by  any  proper  testimony. 

Entertaining  that  view,  we  have  ruled  in  certain  evidence, 
and  for  the  same  reason  we  decline  to  grant  the  motion  upon  the 
first  ground. 

[3]  The  second  ground  of  the  motion  is  that  the  "contin- 
gency" which  determines  the  winning  of  a  prize  in  this  particular 
scheme  is  the  aggregate  number  of  runs  made  by  a  certain  number 
of  baseball  clubs,  which  being  the  result  of  skill  and  not  of  chance, 
is  not  "a  contingency  in  the  nature  of  a  lottery." 

The  "happening  of  a  contingency  in  the  nature  of  a  lottery," 
as  contemplated  by  the  statute  and  applied  to  the  particular 
facts  of  this  case,  is  not  the  number  of  the  runs  made  by  different 
baseball  clubs,  which  uncertainty  may  or  may  not  be  a  matter  of 
chance  within  the  meaning  of  the  law,  but  the  contingency  here, 
into  which  enters  the  element  of  chance  and  which  partakes  of  the 
nature  of  a  lottery,  is  the  double  hazard  of  the  selection  of  a 
combination  of  numbers  which  are  designated  by  a  drawing  to  be 
representative  of  certain  clubs,  the  winnings  upon  which  are  deter- 
mined by  baseball  scores.  The  prize  is  given  not  to  him  who  may 
forecast  the  results  of  the  games,  either  in  victories  or  in  runs 
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but  to  him  who  selects  and  pays  for  a  combination  of  numbers 
each  representing  a  club  not  selected  by  but  designated  for  him, 
the  total  runs  of  which  approach  nearest  the  highest  total  of  runs 
made  in  a  given  time  by  a  like  number  of  clubs. 

There  is  but  one  highest  total  of  runs  made  by  six  clubs 
regardless  of  the  number  of  runs  made  and  that  highest  number  of 
runs  is  the  factor  that  determines  who  wins  on  the  combinations 
of  numbers  selected  by  the  members  of  the  pool.  As  a  method  of 
determining  the  winner  of  all  who  participated  in  the  game,  it  has 
no  advantage  over  nor  is  it  essentially  different  from  the  ordinary 
method  of  having  a  little  girl  or  a  man  of  position  draw  the  deci- 
sive or  determining  number  from  a  hat.  We  are  of  opinion  that 
the  scheme  disclosed  by  the  evidence  constitutes  a  lottery  within 
the  meaning  of  the  law  and  therefore  decline  to  grant  the  motion 
that  the  jury  be  instructed  to  acquit  the  prisoner. 

The  defendant  thereupon  entered  a  plea  of  guilty  and  was 
paroled  upon  his  own  recognizance. 


The  Odessa  Loan  Association,  a  corporation  of  the  State  of 
Delaware,  vs.  William  E.  Dyer,  Administrator  of  the  estate 
of  Rebecca  V.  Dyer,  deceased,  mortgagor. 

1.  Courts — Jurisdiction  of  Subject-Matter — Assent  of  Parties. 

Jurisdiction  over  the  subject-matter  cannot  be  conferred  by  assent  of 
the  parties,  but  must  be  given  by  law. 

2.  Courts — Jurisdiction — Jurisdiction  of  Person. 

The  jurisdiction  of  a  court  over  the  person  or  property  of  a  party  is 
acquired  by  process  served  in  the  statutory  manner,  and  the  legality  of  the 
service  is  dependent  on  the  statute,  and  not  on  any  agreement  by  the  parties. 

3.  Appearance — Waiver  of  Objections — Service. 

The  constitutional  guaranty  that  no  valid  proceeding  can  be  had  against 
one  until  he  has  been  notified  thereof  by  proper  service  of  process  is  for  his 
protection,  and  a  party  may  voluntarily  waive  it  by  voluntary  appearance 
and  submission  to  the  court's  jurisdiction;  but  where  he  appears,  not  volun- 
tarily, but  in  response  to  service  of  process,  the  service  must  be  legal  to  make 
the  proceeding  legal. 


Superior  Court — 1911. 
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tatute  defining  legal  service  of  process,  by  prescribing  with  par- 
the  methods  by  which  service  may  be  made,  does  not  authorize 
or  acceptance  of  service  by  the  attorney  of  a  defendant,  for  such 
in  an  agent,  and  is  good  only  when  made  so  by  statute. 

(September  27,  1911.) 

jes  Conrad  and  Woollby  sitting. 

tayard  Hetsel  for  petitioner. 

ge  L.  Townsend,  Jr.,  for  respondent. 

srior  Court,  New  Castle  County,  September  Term,  1911. 

b  Facias  Sur  Mortgage  (No.  137,  May  Term,  1907). 
!  to  show  cause  why  a  judgment  and  the  execution  issued 
should  not  be  vacated.  The  judgment  was  moved  for 
red  for  want  of  an  affidavit  of  defence.  The  only  ser- 
irocess  attempted  to  be  made  on  the  defendant  was,  as 
'the  sheriff's  return,  endorsed  thereon:  "  Service  accepted 
•e  of  attorney),  attorney  for  William  E.  Dyer,  May  18, 


)lley,  J.,  delivering  the  opinion  of  the  court: 
ppears  from  the  petition  filed  in  support  of  the  rule,  that 
s-entitled  cause  was  docketed  in  this  court  at  its  May  term, 
tat  no  service  of  process  was  made  or  attempted  to  be 
ion  the  defendant,  except  in  the  manner  shown  by  the 
idorsed  thereon,  as  follows:  "Service  accepted."  [Signa- 
\ttorney],  "Attorney  for  William  E.  Dyer,  May  18th, 
that  judgment  was  moved  for  and  entered  for  want  of 
vit  of  defense  and  execution  on  the  judgment  thereafter 

The  jurisdiction  of  a  court  over  the  subject-matter  of 
given  it  by  law  and  is  never  conferred  by  the  assent  of 
Likewise  the  jurisdiction  of  a  court  over  the  person  or 
of  a  party  is  acquired  by  process,  served  in  a  manner 
>d  by  the  law  and  not  in  a  manner  agreed  upon  by  the 
however  satisfactory  that  manner  may  be  to  one  or  to 
them.   No  valid  proceeding  can  be  had  against  a  person 
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until  he  shall  have  been  notified  of  such  proceeding  by  proper 
service  of  process.  This  is  a  right  secured  to  all  by  the  constitu- 
tions of  the  United  States  and  of  the  State  of  Delaware.  Being 
provisions  for  his  protection,  a  party  may  voluntarily  waive  them, 
and  by  appearance,  submit  himself  to  the  court's  jurisdiction, 
but  if  he  appear  not  voluntarily  but  in  response  to  service  of 
process,  the  service  must  be  legal  in  order  to  make  the  proceed- 
ing legal. 

[4]  The  statutes  of  this  state  have  declared  what  is  legal 
service,  by  prescribing  with  particularity,  the  methods  by  which 
service  of  process  may  be  made  upon  defendants  of  different 
classes  in  different  forms  of  action.  As  legal  service  of  process  is 
defined  and  determined  by  law,  a  defendant  in  an  action  may  not 
determine  for  himself  how  he  may  be  served  nor  may  his  attorney 
decide  for  him,  for  the  legality  of  a  service  is  dependent  upon  the 
authority  of  the  law  and  not  upon  the  authority  of  the  parties. 

Service  upon  or  service  accepted  by  the  attorney  of  a  defend- 
ant in  an  action,  is  service  upon  an  agent  and  is  good  only  when 
made  so  by  statute.  As  there  is  no  statute  making  legal  the  accep- 
tance of  service  by  an  attorney  for  a  defendant,  such  a  service 
does  not  constitute  legal  service,  notwithstanding  its  effect  may  be 
to  bind  the  attorney,  morally  or  professionally,  to  cure  the  defect 
by  appearance.  The  court  therefore  holds  that  there  was  no  legal 
service  in  this  case  and  that  the  judgment  entered  thereon  and  the 
execution  issued  thereunder  should  be  vacated. 

Rule  absolute. 


Model  Heating  Company,  plaintiff  below,  plaintiff  in  error,  vs. 
Thomas  Magarity,  defendant  below,  defendant  in  error. 

1.    Pleading — Plea  in  Abatement — Authority  of  Foreign  Corpora- 
tion to  Sue. 

The  question  whether  a  contract  made  within  the  state  by  an  agent  of  a 
foreign  corporation,  which  has  not  complied  with  the  laws  of  the  state,  can  be 
enforced,  is  property  raised  by  a  plea  in  abatement. 
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Cor  por  ations — Contracts— V  al  i  WT  y. 
5  5,  providing  that  no  foreign  corporation  shall 
trough  or  by  branch  offices,  agents,  or  represen- 
vithout  having  an  authorized  agent  or  agents 
ed,  and  Act  March  23rd,  1903  (22  Del.  Laws, 
my  corporation  created  by  the  laws  of  any  other 
ited  States  to  do  business  in  the  state,  through 
»r  representatives  located  in  the  state,  until  it 
t  of  its  charter,  and  the  name  of  its  authorized 
i  statement  of  its  assets  and  liabilities,  and  paid 
)f  State  for  the  use  of  the  state,  and  imposing 
d  its  agents  violating  the  provision,  a  contract 
n,  which  has  not  complied  with  the  provisions, 
he  state,  can  nevertheless  be  enforced  against 
benefits  of  the  contract. 

ONSTRUCTION    AND   OPERATION SELF-EXECUT- 

rovidmg  that  no  foreign  corporations  shall  do 
ugh  or  by  branch  offices,  agents,  or  representa- 
hout  having  an  authorized  agent  or  agents  on 
:rved,  is  not  effective,  independent  of  statutes 
eprive  a  foreign  corporation,  which  has  not  com- 
to  enforce  a  contract  against  a  purchaser  who 
such  section  not  being  self-executing. 
Cob  por  ation— Com  ity. 

n  created  by  one  sovereignty  is  permitted  to 
1  sue  on  its  contracts. 
Corporations — Power  to  Regulate. 
f  express  statute  or  settled  policy,  exclude  cor- 
tovereignty,  or  prescribe  terms  with  which  they 
are  engaged  in  interestate  commerce,  or  other- 
>f  the  United  States  Constitution  and  statutes. 
{October  16.  1911.) 

and   Associate   Judges    Conrad    and 

and  John  P.  Nields  for  plaintiff  in  error. 
lexander  M.  Daly  for  defendant  in  error. 
Term,  1911. 

'.  3,  January  Term,  1911)  to  Superior 
bounty.  Action  by  the  Model  Heating 
s  Magarity  (No.  43,  June  Term,  1908). 
(1  Boyce  240,  75  Atl.  614),  and  plain- 
d  and  demurrer  to  special  plea  in  abate- 
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Curtis,  Ch.,  delivering  the  opinkm  of  the  court: 

The  writ  of  error  is  taken  by  the  plaintiff  below  to  a  judgment 
of  the  Superior  Court  overruling  a  demurrer  of  the  plaintiff  to  a 
special  plea  in  abatement  to  the  declaration.  The  action  was  in 
assumpsit  to  recover  for  goods  sold  and  delivered.  By  a  special 
plea  the  defendant  alleged  that  the  plaintiff  was  a  corporation 
under  the  laws  of  Pennsylvania;  that  at  the  time  the  contract! 
was  made  the  corporation  was  doing  business  in  Delaware  through! 
and  by  branch  offices,  agents,  or  representatives  located  here,; 
without  having  complied  with  the  provisions  of  law,  constitu- 
tional and  statutory,  hereinafter  mentioned  respecting  foreigij 
corporations,  and  that  the  contract  was  made  by  the  agent  of  th$ 
plaintiff  located  in  this  state. 

It  is  provided  by  Section  5  of  Article  9  of  the  Constitution, 
adopted  June  4th,  1897,  as  follows: 

"No  foreign  corporation  shall  do  any  business  in  this  state 
through  or  by  branch  offices,  agents  or  representatives  located  in 
this  state,  without  having  an  authorized  agent  or  agents  in  the 
state  upon  whom  legal  process  may  be  served.0 

At  the  time  the  contract  was  made  and  the  suit  brought  there 
was  and  still  is  a  statute,  approved  March  23rd,  1903  (22  Del. 
Laws,  c.  395,  p .  824),  referred  to  in  the  declaration,  which  con- 
tained the  following  provision: 

"Section  1.  That  it  shall  not  be  lawful  for  any  corporation 
created  by  the  laws  of  any  other  state  or  by  the  laws  of  the  United 
States,  to  do  any  business  in  this  state  through  or  by  branch  offices, 
agents,  or  representatives  located  in  this  state,  until  it  shall  have 
filed  in  the  office  of  Secretary  of  State  of  this  state  a  certified  copy 
of  its  charter  and  the  name  or  names  of  its  authorized  agent  or 
agents  in  this  state,  together  with  a  sworn  statement  of  the  assets 
and  liabilities  of  such  company  or  corporation,  *  and  paid  to  the 
Secretary  of  State,  for  the  use  of  the  state,  fifty  dollars  ($50) ;  and 
the  certificate  of  the  Secretary  of  State  under  his  seal  of  office,  of 
the  filing  of  such  charter,  shall  be  delivered  to  such  agent  or  agents 
upon  the  payment  to  said  Secretary  of  State  of  the  usual  fees  for 
making  certified  copies;  the  said  certificate  shall  be  prima  facie 
evidence  of  such  company's  right  to  do  business  in  this  state.* ' 
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By  section  2  it  is  made  the  duty  of  the  Secretary  of  State  to 
deliver  to  the  prothonotary  of  each  county  a  certificate  of  the 
name  of  the  agent,  and  by  section  3  it  is  made  the  duty  of  each 
prothonotary  to  record  the  certificate.  By  section  4  it  is  enacted 
that  service  of  process  may  be  made  on  such  agent  and  that  it 
shall  be  as  effectual  as  if  served  on  the  corporation.  It  is  enacted 
in  section  6  that  any  corporation  doing  business  here  without  hav- 
ing first  complied  shall  be  guilty  of  a  misdemeanor  and  be  subject 
to  a  fine  for  each  and  every  offense,  and  also  that  any  agent  of 
such  foreign  corporation  who  shall  transact  any  business  here  for 
any  foreign  corporation,  before  it  has  complied,  shall  be  guilty  of 
a  misdemeanor  and  fined  for  each  and  every  offense. 

At  the  time  of  the  adoption  of  the  present  Constitution  on 
June  4th,  1897,  there  were  in  force  two  statutes  relating  to  this 
same  subject-matter.  These  two  statutes  taken  together  contain 
in  substance  the  same  requirements  of  foreign  corporations  as  are 
contained  in  the  act  of  1903,  above  referred  to,  and  impose  fines 
for  violation  thereof,  and  make  service  on  the  agent  good,  the  only 
substantial  difference  being  the  requirement  that  the  certificate 
naming  an  agent  be  filed  in  each  county  by  the  corporation,  and 
not  in  the  office  of  the  Secretary  of  State,  to  be  by  him  filed  with 
the  prothonotary  of  each  county.  These  statutes  are  Chapter  703, 
Vol.  19,  Laws  of  Delaware,  p.  900,  passed  April  28th,  1893,  and 
Chapter  513,  Vol.  20,  Laws  of  Delaware,  p.  544,  passed  May  12th, 
1897. 

It  appears,  therefore,  that  at  the  time  of  the  adoption  of  the 
Constitution  there  were  in  force  laws  of  substantially  the  same 
import  as  now  exist  respecting  foreign  corporations  doing  busi- 
ness here.  In  substance  this  legislation  forbids  foreign  corporations 
to  do  business  here  by  branch  offices,  or  agents  located  here,  with- 
out having  filed  a  certificate  naming  an  authorized  agent  in  the 
state  upon  whom  process  may  be  served,  and  also  a  copy  of  its 
charter  and  a  sworn  statement  of  its  assets  and  liabilities,  and 
imposes  penalties  for  each  and  every  offense  by  fine  upon  both 
the  corporation  and  the  agent,  violating  the  laws,  and  makes  ser- 
vice of  process  on  the  designated  agent  equivalent  to  service  upon 
the  corporation. 
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[1]  In  this  case,  then,  is  presented  in  this  court  for  the  first 
tjgae  the  question  whether  by  such  legislation  a  contract  made 
here  by  an  agent  in  this  state  of  a  foreign  corporation  which  had 
not  complied  with  the  laws  of  Delaware,  whereby  goods  were  sold 
and  delivered  to  a  citizen  of  Delaware,  can  be  enforced  here  so 
that  the  vendor  may  collect  payment  for  the  property  so  parted 
with  by  it  and  received  and  retained  by  the  vendee.  As  rightly 
held  in  the  case  of  Sewing  Machine  Co.  v.  Frame,  2  Penn.  430,  48 
Ail.  188,  the  question  is  properly  raised  by  a  plea  in  abatement, 
and  the  vendee  can  take  advantage  of  the  noncompliance  of  the 
vendor  in  this  way  only,  if  at  all. 

[2]  In  its  opinion,  reported  in  1  Boyce  240,  and  75  Ail.  614, 
the  court  below  stated  that  it  felt  bound  by  the  decision  of  the 
Superior  Court,  rendered  in  the  case  of  Beeber  v.  Walton,  7  Houst. 
471,  32  Ail.  Ill,  and  expressly  based  its  conclusion  thereon;  but 
as  herein  indicated  this  court  does  not  consider  that  the  principles 
applicable  to  that  case  apply  to  the  case  now  before  it,  and  hold 
that  other  and  different  rules  are  applicable.  With  the  view  of 
following  any  well  established,  pertinent  and  controlling  doctrine, 
or  even  policy,  of  the  law  of  this  state,  as  evidenced  by  the  Consti- 
tution, statutes  or  decisions,  a  careful  examination  has  been  made 
of  the  laws  and  reported  decisions,  and  as  a  conclusion  it  is  found 
that  there  is  no  such  pertinent  doctrine  or  policy  established  here, 

i 

i  and,  therefore,  that  this  court  must  reach  conclusions  independent 
of  any  decision  of  the  courts  of  Delaware.  The  case  of  Gregory 
v.  Bailey ;  4  Harr.  256,  seems  to  be  pertinent,  and,  if  so,  as  a  deci- 
sion of  the  Court  of  Errors  and  Appeals,  is  controlling,  in  its  influ- 
ence at  least.  Without  careful  reading  it  seems  to  hold  "that  a 
seller  of  lottery  tickets,  having  no  license  to  sell  them,  may  recover 
the  price  of  tickets  sold,  though  the  sale  be  prohibited  by  statute." 
But  in  reality  the  court  did  not  so  hold,  and  it  was  not  necessary 
to  do  so,  because  there  the  sale  was  not  of  lottery  tickets  in  retail, 
but  by  wholesale  and  as  part  of  a  sale  of  the  whole  lottery  scheme 
including  tickets,  and  the  court  held  that  the  statute  regulating 
the  sale  of  lottery  tickets  did  not  apply.  In  Cook  v.  Pierce,  2 
Houst.  499,  a  usurious  contract  was  declared  unenforceable  be- 
cause prohibited  and  therefore  invalid  and  void.     By  statute  the 
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rate  of  interest  for  the  use  of  money  lent  was  fixed,  and  money 
loaned  at  a  greater  rate  of  interest  was  forfeited  to  any  one  who 
would  sue  for  it,  though  the  statute  did  not  expressly  render  the 
contract  void  or  unenforceable.  The  court  considered  that  both 
by  the  words  and  policy  of  the  law  a  contract  for  a  greater  rate  of 
interest  was  a  forbidden  one,  and  being  made  unlawful  was  void. 
But  obviously  there  is  a  difference  in  the  effect  of  statutes  which 
expressly,  or  by  necessary  implication,  and  as  part  of  a  commercial 
policy  of  the  state,  made  a  particular  kind  of  contract  unlawful 
and  one  which  prohibits  under  penalty  a  foreign  corporation  from 
carrying  on  business  generally,  without  reference  to  a  particular  { 
kind  of  business,  until  one  carrying  on  business  maintains  an  agent 
on  whom  process  against  it  may  be  served.  In  Cook  v.  Pierce,  a 
well-established  principle  was  applied  correctly.  Prohibited  con- 
tracts are  unenforceable  because  rendered  void  by  the  prohibi- 
tion to  make  them,  whether  the  statute  so  declares  or  not  and 
whether  the  act  be  malum  in  se  or  malum  prohibitum.  A  legisla- 
tive intent  to  make  the  contracts  unenforceable  is  evident  in  such 
cases.  A  usurious  contract  is  a  typical  instance.  So  contracts 
for  the  sale  of  intoxicating  liquors  are  unenforceable  when  the  sale 
of  such  article  is  prohibited.  But  this  principle  is  not  applicable 
where  there  is  no  prohibition  to  carry  on  the  particular  business 
in  which  the  plaintiff  is  engaged,  in  the  course  of  which  the  con- 
tract in  question  was  made. 

In  Johnson  v.  Mason,  etc.,  Lodge,  106  Ky.  838,  51  S.  W.  620, 
the  court  distinguished  between  statutes  regulating  corporations 
in  geneial  and  those  intended  tp  protect  the  public  against  sellers 
of  worthless  fertilizers,  and  those  which  prohibited  the  sale  of 
intoxicating  liquors  without  license,  and  also  statutes  to  regulate 
insurance  corporations.  Concerning  such  prohibited  contracts 
the  court  said: 

"As  the  vice  was  in  the  contract  itself  they  [the  statutes]  are 
therefore  distinguishable  in  this  respect  from  this  case,  which  only 
involves  the  idea  of  disability  to  sue." 

The  principle  applied  in  Reeder  v.  Jones  (1902)  6  Penn.  66, 
65  Atl.  571,  is  equally  well  established.  A  person  carrying  on  the 
business  of  real  estate  broker  without  having  a  license  to  carry 
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on  that  particular  business  was  not  allowed  to  recover  commissions 
for  making  a  sale  of  real  estate.  The  purpose  of  this  statute  is  to 
obtain  revenue,  and  it  is  made  unlawful  for  all  unlicensed  persons 
to  act  as  real  estate  brokers,  and  so,  necessarily,  their  contracts  for 
acting  as  such  are  unenforceable.  But  that  is  not  applicable  to  the 
legislation  under  consideration  here,  the  primary  object  of  which 
is  not  to  exclude  foreign  corporations,  or  to  license  them  to  carry 
on  particular  kinds  of  business,  but  to  bring  them  within  the  reach 
of  the  process  of  the  courts  of  Delaware. 

In  almost  all  (if  not  all)  the  states,  including  Delaware,  cor- 
porations issuing  policies  of  insurance,  assurance  and  suretyship 
are  regulated  by  statute.  Here  the  statutes  respecting  such  cor- 
porations have  as  their  primary  object,  whether  it  be  so  expressed 
or  not,  to  protect  people  of  the  state  from  being  injured  or 
defrauded  by  corporations,  fraudulently  or  dishonestly  conceived 
or  managed,  or  financially  unsound.  With  this  in  view  they  require 
not  only  of  such  foreign  corporations  to  put  on  record  here  evi- 
dence of  their  authority  to  transact  such  business,  of  their  ability 
to  carry  out  their  contracts,  and  of  their  financial  stability.  To 
insure  this  they  require  that  the  Insurance  Commissioner  shall 
examine  their  affairs  annually  and  give  certificates  to  those  quali- 
fied. All  others  are  prohibited  from  doing  business  of  those  kinds 
here.  Incidentally,  it  is  required  that  foreign  corporations  main- 
tain agencies  upon  whom  process  can  be  served  validly.  Licenses 
are  subject  to  revocation  for  cause  and  the  power  of  the  state  offi- 
cer over  such  kinds  of  corporations  is  constant  and  continuous. 
It  is  a  fair  construction  of  such  a  statute  considering  its  primary 
object,  to  hold  that  a  suit  to  enforce  payment  of  a  note  given  here 
for  a  premium  on  a  policy  issued  by  a  foreign  corporation  not 
qualified  to  do  such  business  here,  cannot  be  maintained  here  by 
the  corporation  or  its  receiver.  Such  was  Beeber  v.  WdUon  (1877) 
7  Houst.  471,  32  Atl.  777,  which  by  its  express  declaration  con- 
trolled the  court  below.  The  foreign  insurance  company  sued  on 
a  note  given  for  premiums  on  a  policy,  and  at  the  time  the  note 
was  given  the  corporation  had  not  complied  with  the  laws  of  Dela- 
ware, but  had  done  so  before  the  suit  was  brought.  It  was  held 
in  Beeber  v.  Walton,  quite  entirely  on  the  authority  of  Cook  v.  Pierce \ 
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supra,  that  the  contract  was  void  and  unenforceable,  though  not 
so  declared  by  the  statute.  The  court  considered  that  the  object 
of  the  statute  was  to  protect  the  citizens  of  the  state  from  spun-  ■' 
cms,  insolvent  and  dishonest  insurance  companies,  and  so  held  j 
that  the  contracts  made  by  such  here  in  the  course  of  that  business 
to  be  unenforceable  here.  It  is  obvious  that  such  is  not  the 
object  of  any  legislation  in  Delaware  under  consideration,  and 
therefore,  the  same  result  should  not  follow. 

In  Franklin  Insurance  Co.  v.  Louisville,  etc.,  Co.,  9  Bush  (Ky.) 
590,  the  Kentucky  court  took  the  same  position  as  the  court  in 
Beeber  v.  Walton,  respecting  similar  statutes  regulating  foreign 
insurance  corporations,  and  considered  that  by  such  regulation 
the  Legislature  intended  the  act  to  be  not  only  a  means  to  raise 
revenue  but  to  prohibit  the  particular  business  itself  so  far  as 
carried  on  by  those  unqualified  to  do  so.  Barbor  v.  Boehm,  21 
Neb.  450,  32  N.  W.221,  was  a  similar  case. 

From  this  examination  it  is  evident  that  the  courts  of  Dela- 
ware have  not  heretofore  adopted  a  policy  of  judicial  construc- 
tion of  statutes  like  those  now  under  consideration  which  would 
be  applicable  to  the  latter.  Different  principles  are  applicable  \ 
where  the  primary  object  of  legislation  is  not  to  regulate  particu- 
lar kinds  of  contracts  or  license  particular  kinds  of  business,  or 
to  raise  revenue,  but  the  primary  object  is  to  secure  to  the  state 
and  the  people  thereof  a  way  to  serve  process  on  corporations 
organized  in  other  states,  when  they  come  here  to  do  business  by 
branch  offices  and  agents  located  here.  Such  is  the  primary 
object  and  purpose  of  the  laws  of  Delaware,  constitutional  and 
statutory,  under  present  consideration.  The  revenue  feature  is  , 
distinctly  a  subsidiary  one,  unimportant  to  the  discussion.  There 
is  no  continuous  supervision  of  the  financial  standing  of  the  foreign, 
corporations,  and  no  discretion  to  refuse  to  give  certificates  o£\ 
compliance  when  the  simple  requirements  of  the  statute  are  com-  » 
plied  with,  whether  the  initial  statement  of  its  assets  and  liabili- 
ties be  satisfactory  to  the  Secretary  of  State,  or  not.  Contracts 
made  by  noncomplying  corporations,  or  by  noncomplying  agents, 
are  not  declared  to  be  either  void  or  unenforceable,  generally,  or 
until  compliance.    To  insure  the  presence  in  Delaware  of  some 
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one  on  whom  valid  service  of  process  can  be  served  in  suits  against 
foreign  corporations  coming  here  to  transact  business  by  branch 
offices  or  agents  located  here,  the  state  has  prohibited  foreign 
corporations  from  doing  business  here  through  or  by  branch 
offices,  agents  or  representatives  located  here,  without  having 
such  agent  authorized  to  receive  such  service  and  makes  valid  a 
service  of  process  on  such  agent,  and  to  enforce  it  imposes,  not  only 
on  the  corporation,  but  also  on  the  individual  representing  it,  a 
fine  in  case  a  corporation  shall  so  do  business  without  having  so 
complied. 

Are  contracts  made  with  people  of  this  state  by  a  foreign  cor- 
poration,  which  has  not  so  complied,  either  invalid  in  Delaware, 
or  unenforceable  here? 

When  the  statute  is  silent  on  the  subject  of  the  enforceability 
of  contracts  made  by  unqualified  foreign  corporations,  the  whole 
statute  should  be  considered  and  its  purpose  ascertained,  in  deter- 
mining the  unexpressed  legislative  intent  respecting  the  enforce- 
ability of  such  contracts.  This  is  not  only  reasonable,  but  has 
judicial  support.  Harris  v.  Runnels,  12  How.  79,  13  L.  Ed.  901 ; 
Washburn,  etc.,  Co.  v.  Bartlett,  3  N.  D.  138.  54  N.  W.  544;  Bank  v. 
Matthews,  98  U.  S.  621,  25  L.  Ed.  188;  Dunlop  v.  Mercer,  156  Fed. 
545,  86  C.  C.  A.  435.  This  is  the  established  rule  of  the  federal 
courts  respecting  statutes  in  general,  where  the  act  prohibited 
under  penalties  is  not  malum  in  se.  In  the  case  of  In  re  T.  H. 
Bunch  Co.  (D.  C.)  180  Fed.  519,  there  is  a  large  collection  of 
authorities  to  that  effect. 

In  the  several  states  there  is  a  variety  of  legislation,  constitu- 
tional and  statutory,  concerning  foreign  corporations  doing  busi- 
ness by  branch  offices  or  resident  agents.  In  some  (a)  there  is 
simply  a  prohibition;  in  others  (b)  a  prohibition  and  penalty;  in. 
others  (c)  in  addition  the  contracts  made  by  such  agents  are 
declared  to  be  void  for  noncompliance;  (d)  in  others,  they  are 
declared  unenforceable;  (e)  in  others,  they  are  unenforceable  until 
compliance;  and  various  rules  have  been  adopted  respecting 
them  in  the  several  jurisdictions.  But  only  those  in  class  (b) 
are  analogous  to  the  Delaware  law,  and  the  decision  of  the  courts 
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of  states  with  other  provisions  are  necessarily  not  useful  in  reach- 
ing a  conclusion  in  the  case  before  this  court. 

Where  there  is  solely  a  prohibition  without  a  penalty,  it  may .' 
be  sound  reasoning  to  hold  that  the  prohibition  was  intended  to 
effect  the  desired  protection  by  making  unenforceable  contracts 
made  by  corporations  which  had  not  complied,  for  in  that  way 
only  could  the  prohibition  be  enforced.  Some  courts  have  so- 
held,  though  it  is  not  uniformly  so  held.  Bank  v.  Page,  6  Or.  431 ; 
Assurance  Co.  v.  Rosenthal,  55  III.  85,  8  Am.  Rep.  626.  Contra, 
Washburn,  etc.,  Co.  v.  Bartlett,  3  AT.  D.  138,  54  N.  W.  544. 

[3]  It  is  claimed  that  this  is  the  effect  of  the  Constitution  of 
Delaware.  If  it  solely  prohibited  foreign  corporations  from  doing 
business  in  Delaware,  and  the  above  principle  be  considered  sound, 
it  might  be  applied  in  this  case.  But  the  Constitution  is  much 
narrower  in  its  prohibition,  in  that  it  forbids  foreign  corporations 
to  do  business  in  Delaware,  not  generally,  but  by  branch  offices  or 
agents  located  here,  without  an  authorized  agent  here  upon  whom 
process  may  be  served.  Its  clear  purpose  is  to  make  all  such  cor- 
porations amenable  to  the  process  of  the  courts  here.  Is  it  effec- 
tive to  do  so  in  itself,  and  without  legislation? 

Probably  it  is  not,  because  not  self -executing,  in  that  it  does 
not  provide  either  the  method  of  establishing  and  authorizing 
agencies,  or  make  service  of  process  on  them  valid,  but  leaves  it 
to  the  Legislature  to  supply  these  deficiencies.  Until  these  fea- 
tures are  supplied,  it  is  not  capable  of  being  obeyed,  and  so  its 
prohibition  is  ineffective.  This  was  strongly  argued  by  the  counsel 
for  the  plaintiff  in  error,  &nd  in  support  he  cited  Cooley  on  Const 
Lim.  98,  99;  9  Cyc.  752,  753,  759;  Eau  Claire  v.  Benson,  105  Wis. 
624,  82  N.  W.  604;  Davis  v.  Burke,  179  U.  S.  399;  21  Sup.  Ct.  210, 
45  L.  Ed.  249,  and  Hyatt  v.  Allen,  54  Cal.  353,  on  the  general 
proposition  that  constitutional  provisions  which  require  subse- 
quent legislation  to  enforce  them  are  not  self-executing,  and  in 
addition,  St.  Louis,  etc.,  Ry.  Co.  v.  Fire  Ass'n,  60  Ark.  325,  30  S.  W. 
350,  28  L.R.A.  83.  In  the  last-cited  case  a  provision  of  the  Con- 
stitution of  Arkansas,  similar  to  that  in  Delaware,  was  held  not 
to  be  self-executing  or  enforceable. 

"The  appellant  contends  that  the  evidence  failed  to  show 
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that  the  Commerical  Company  complied  with  section  11,  art.  12, 
of  the  Constitution.  This  section  declares  that  no  'foreign  corpora- 
tion shall  do  business  in  this  state,  except  while  it  maintains  there- 
in one  or  more  known  places  of  business  and  an  authorized  agent 
or  agents  in  the  same  upon  whom  process  may  be  served/  It  is 
not  self-executing.  It  does  not  provide  how  the  agent  shall  be 
designated,  or  how  the  place  of  business  shall  be  made  known. 
The  Commercial  Company  had  no  right  to  say  upon  what  agent 
process  may  be  served.  The  Legislature  alone  has  the  right. 
Until  it  exercised  it,  there  was  no  penalty  for  the  violation  of  the 
Constitution  in  that  respect."  Armor,  etc.,  Co.  v.  Vinegar,  etc., 
Co.,  149  Ala.  205,  42  South.  866. 

It  may  be  that  the  constitutional  provision  in  Delaware  is 
only  a  limitation  on  the  powers  of  the  Legislature  to  authorize 
foreign  corporations  to  do  business  here  by  branch  offices,  etc., 
without  requiring  such  corporations,  as  a  condition  of  the  privi- 
lege, to  maintain  agents  here  upon  whom  process  shall  be  served 
in  a  manner  to  be  designated  by  the  Legislature,  the  method  of 
registration  of  such  agents  and  other  necessary  administrative 
details  being  left  to  the  Legislature  and  subject  to  change  by  it. 

As  already  shown,  the  same  legsilation  was  in  force  in  Dela- 
ware at  the  time  of  and  since  the  adoption  of  the  Constitution  in 
1897.  Clearly  the  provision  of  the  Constitution,  and  the  statutes 
of  1893  and  1897,  in  force  when  the  Constitution  was  adopted, 
are  in  para  materia,  in  that  they  relate  to  the  same  subject-matter, 
viz.,  a  prohibition  of  foreign  corporations  from  doing  business 
here  by  branch  offices,  etc.,  without  having  an  agent  here  on 
whom  process  could  be  served.  Not  being  repugnant  or  inconsis- 
tent, they  are  to  be  construed  together.  The  conclusion  is  inevit- 
able that  the  members  of  the  Constitutional  Convention  of  1897, 
whatever  they  may  have  said  in  the  debates  there  (and  we  are  not 
sure  that  we  have  examined  all  that  was  there  said  on  the  sub- 
ject) must,  in  formulating  the  provision  of  the  Constitution  in 
question,  have  had  regard  to  the  existing  statutes,  which  would 
in  fact  supplement  and  make  effective  the  contemplated  consti- 
tutional provision,  probably  otherwise  ineffective;  for  these  then 
existing  statutes  provided  a  method  of  establishing  agencies  and 
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of  serving  process  on  them  with  the  same  effect  as  though  service 
had  been  made  on  the  corporation  itself.  In  other  words,  it  was 
considered  that  the  Constitution,  whether  otherwise  ineffective 
or  not,  would  certainly  be  made  operative  by  the  existing  statutes 
on  the  same  subject,  which  established  a  method  of  registering 
agencies,  and  a  legal  method  for  an  effective  service  of  process  on 
them.  This  court  is  not  daunted  to  so  hold,  because  it  may  be 
argued  that  it  would  logically  result  that  the  interpretation  and 
effectiveness  of  the  Constitution  would  vary  according  as  the  Leg- 
islature varied  the  statutes  on  the  same  subject-matter.  There 
fore,  whether  or  not  the  constitutional  provision  be  regarded  as 
inoperative,  except  as  a  limitation  on  the  power  of  the  General 
Assembly,  or  whether  or  not  it  be  considered  with  the  acts  of  1893, 
1897  and  1903,  relating  to  the  same  matter,  the  result  is  the  same, 
for  the  statute  of  1903,  in  force  when  the  contract  in  question  was 
made,  and  now  still  in  force,  is  in  harmony  with  the  Constitution 
and  contains  all  that  it  contains  on  the  subject  and  more.  Hence 
in  deciding  this  case,  regard  may  be  given  only  to  the  present 
existing  statute,  that  of  1903. 

[4,  5]  By  comity  a  corporation  created  by  one  sovereignty 
is  permitted  to  make  contracts  in  another,  and  sue  on  its  contracts. 
Bank  of  Augusta  v.  Earle,  16  Pet.  588, 10  L.  Ed.  274.  Each  sover- 
eignty by  express  statute  or  settled  policy  of  the  state  may 
exclude  corporations  created  by  another  sovereignty,  or  prescribe 
terms  with  which  such  foreign  corporations  must  comply,  except 
such  as  are  engaged  in  interstate  commerce  and  otherwise  pro- 
tected by  valid  provisions  of  the  Constitution  and  statutes  of  the 
United  States.  The  primary  purpose  of  the  legislation  in  Dda-^ 
ware  being  so  obvious,  it  certainly  was  not  intended  to  exclude 
foreign  corporations  from  the  state.  It  does  not  in  terms  render  \ 
invalid  the  contracts  made  here  by  ncncomplying  foreign  corpora- 
tions. As  has  repeatedly  been  said  elsewhere,  if  such  consequences  , 
were  intended  it  was  very  easy  for  the  Legislature  to  have  said  so. 
Without  undertaking  to  review  all  the  many  cases  which  have 
been  cited  or  decided  in  construing  the  variously  worded  statutes 
of  other  states  on  the  same  subject,  it  is  here  asserted  that  the 
better  reason,  the  wiser  and  fairer  policy  and  the  greater  weight, 
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lie  with  tho6e  decisions  of  other  courts  which  hold,  that  where 
as  here,  there  is  a  prohibition  with  a  penalty,  with  no  express  or 
implied  declaration  respecting  the  validity  or  enforceability  of 
contracts  made  here  by  unqualified  foreign  corporations,  the  con- 
tracts made  here  by  corporations  created  elsewhere  and  doing 
business  here  by  branch  offices  or  agents  located  here  without 
complying  with  the  laws  of  Delaware  as  to  registration  of  agents, 
etc.,  are  enforceable  in  the  courts  of  Delaware  on  the  ground  that 
the  purpose  of  the  statute  was  not  to  prohibit  business,  but  accom- 
plish a  collateral  object,  viz.,  to  bring  such  corporations  within 
the  reach  of  process  of  the  courts  here,  and  to  effect  this  the  penalty 
provided  is  deemed  to  be  exclusive  of  all  other  consequences,  and, 
therefore,  the  further  penalty  of  forfeiture  of  rights  under  the  con- 
tract otherwise  valid  and  enforceable,  will  not  be  added  by  the 
court  when  suit  is  brought  on  the  contract.  The  courts  of  the  fol- 
lowing states  where  the  laws  are  substantially  like  those  of  Dela- 
ware, have  so  held: 

Colorado:  Utley  v.  Mining  Co.,  4  Colo.  369;  Kindel  v.  Beck, 
etc.,  Co.,  19  Colo.  310,  35  Pac.  538,  24  L.  R.  A.  311;  Rockford  Ins. 
Co.  v.  Rogers,  9  Colo.  App.  121,  47  Pac.  848;  Helvetia,  etc.,  Ins. 
Co.,  v.  AUis,  etc.,  Co.,  11  Colo.  App.  264,  53  Pac.  424.  Kentucky: 
Johnson  v.  Mason  Lodge,  106  Ky.  838,  51  5.  W.  620;  Hallatn  v.  Ash- 
ford,  70  S.  W.  197,  24  Ky.  Law  Rep.  870.  South  Carolina:  Gallet- 
ley  v.  Strickland,  74  S.  C.  394,  54  S.  E.  576.  Washington:  Dear- 
born,  etc.,  Co.  v.  Augustine,  5  Wash.  67,  31  Pac.  327;  Edison  v. 
Canadian,  etc.,  Co.,  8  Wash.  370,  36  Pac.  260,  24  L.  R.  A.  315,  40 
Am.  St.  Rep.  910;  La  France,  etc.,  Co.  v.  ML  Vernon,  9  Wash. 
144,  37  Pac.  287,  38  Pac.  80,  43  Am.  St.  Rep.  827;  HorreU  v. 
Homebuilders9  Assfn,  40  Wash.  531,  82  Pac.  889.  West  Virginia: 
Toledo,  etc.,  v.  Thomas,  33  W.  Va.  566,  11  5.  E.  37,  25  Am.  St. 
Rep.  925.  Rhode  Island:  Garratt,  etc.,  Co.  v.  Vermont,  etc.,  Co., 
20  R.  I.  187,  37  Atl.  948,  38  L.  R.  A.  545,  78  Am.  St.  Rep.  852. 

In  North  Dakota,  where  by  statute  foreign  corporations  were 
prohibited  from  transacting  business  until  compliance,  but  no 
penalty  was  provided  for  violations,  it  was  held,  that  contracts  of 
unqualified  corporations  were  not  void  or  unenforceable,  but  could 
be  enforced  in  North  Dakota.     A  person  who  contracted  with  a 
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rporation  and  received  and  retained  the  benefits  of  such 
ros  not  permitted  to  raise  the  question,  of  noncompli- 
ashburn  Mill.  Co.  v.  Bartlett,  3  N.  D.  138,  54  N.  W.  544. 
m  Jersey,  in  the  case  of  Alleghany  v.  Allen  (1903)  69  N.  J. 
,  55  Ail.  724,  the  suit  was  on  a  note  made  by  a  South 
corporation  and  the  plea  alleged  that  the  plaintiff  was 
iness  in  New  York,  where  the  note  was  given  in  the  course 
b,  without  complying  with  the  laws  of  New  York,  and 
he  laws  of  New  York  no  suit  could  have  been  brought 
'eld,  that  New  Jersey  would  not  enforce  a  contract  made 
he  law  of  New  York,  the  place  where  the  contract  was 
t  as  New  York  courts  had  decided  that  such  contracts 
void,  the  New  Jersey  court  would  enforce  it. 
;  tendency  of  judicial  decisions  on  this  subject  where  the 
aes  not  declare  the  contract  to  be  void,  is  to  strict  con- 
maintaining  the  validity  of  the  contract,  and  holding 
only  effect  of  such  legislation  in  the  state  where  it  is 
s  to  impose  the  prescribed  penalties  and  the  expressed 
ss.  Outside  of  such  state,  unt;l  its  courts  give  it  a  wider 
i  greater  latitude  will  be  attributed  to  it." 
)wa  foreign  corporations  not  qualified  are  denied,  by  the 
ights  and  privileges  conferred  on  corporations  so  comply- 
/et  the  failure  of  a  foreign  corporation  to  comply  does  not 
rid  or  unenforceable  in  Iowa  contracts  made  by  the  non- 
g  corporation.  Spinney  v.  Miller,  114  Iowa,  212,  86 
L7,  89  Am.  St.  Rep.  351;  Beach  v.  Wakefield,  107  Iowa, 
J.  W.  688,  78  N.  W.  197. 

he  following  states  a  contrary  interpretation  is  given  to 
similar  to  those  in  Delaware : 

dabama  noncomplying  foreign  corporations  were  denied 
;  to  sue  to  recover  by  suit  money  loaned  in  Alabama. 
v.  So.,  etc.,  Loan  Ass'n,  140  Ala.  246,  37  Son*.  272; 
.  Collier,  87  Ala.  433.  6  South.  304,  13  Am.  St.  Rep.  55; 
i  Co.  v.  Telegraph  Co.,  67  Ala.  26,  42  Am.  St.  Rep.  90;  in 
;ter  case  the  Supreme  Court  said  that  the  prohibition  of 
titution  without  a  penalty,  was  "just  as  much  a  police 
i  for  the  protection  of  property  interests  of  the   citizens 
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<rf  the  state  as  the  law  forbidding  vagrancy  among  its  inhabitants." 
Armor,  etc.,  Co.  v.  Vinegar,  etc.,  Co.  (1906)  149  Ala.  205,  42  South. 
866. 

In  Pennsylvania,  contracts  made  in  Pennsylvania  by  unquali- 
fied foreign  corporations  are  unenforceable  there.  Lasher  v.  Stim- 
son,  145  Pa.  30,  23  Ail.  552;  Delaware,  etc.,  Co.  v.  Bethlehem,  etc., 
Ry.  Co.,  204  Pa.  25,  53  Atl.  533. 

In  the  case  of  Delaware,  etc.,  Co.  v.  Bethlehem,  etc.,  Co.,  supra, 
the  plaintiff  had  built  a  road  for  the  defendant  at  a  cost  of  $31,000. 
The  plaintiff  was  a  New  Jersey  corporation  and  did  not  register 
in  Pennsylvania  until  after  the  contract  was  completed  but  before 
6uit  was  brought.  Without  citation  of  authorities,  or  much  dis- 
cussion, the  court  held  that  the  plaintiff  could  not  recover. 

"The  purpose  of  the  act  is  to  bring  foreign  corporations 
doing  business  in  this  state  within  the  reach  of  legal  process.  This 
purpose  is  not  accomplished  by  a  registration  of  the  corporation 
at  the  pleasure  of  its  officers,  or  when  it  may  be  to  their  interest 
to  appeal  to  our  courts.  The  act  is  for  the  protection  of  those 
with  whom  it  does  business,  or  to  whom  it  may  incur  liability  by 
its  wrongful  acts,  and  nothing  short  of  a  registration  before  the 
contract  that  it  seeks  to  enforce  is  made,  can  give  it  a  right  of 
action.  Any  other  construction  of  the  act  would  violate  its  plain 
words  and  wholly  defeat  its  object  by  affording  protection  to  the 
corporation  and  denying  it  to  the  public." 

In  Cary-Lombard  Lumber  Co.  v.  Thomas,  92  Tenn.  587,  22 
5.  W.  743,  the  court  held  contracts  by  a  noncomplying  foreign 
corporation,  by  which  it  furnished  labor  and  materials  for  building 
in  Tennessee,  were  not  enforceable  there.  This  was  based  on  the 
case  of  Stevenson  v.  Ewing,  87  Tenn.  50,  9  5.  W.  230,  where  the  suit 
was  by  one  who  had  not  taken  out  a  license  to  transact  the  business 
in  which  engaged.  Other  cases  in  Tennessee  are:  N.  Y.  B.  & 
Loan  Ass9n  v.  Cannon,  99  Tenn.  344,  41  S.  W.  1054;  Gilmer  v.  U. 
S.  Savings  Bank,  103  Tenn.  272,  52  S.  W.  851 ;  Harris  v.  Colum- 
bia, etc.,  Co.,  108  Tenn.  245,  67  S.  W.  811.  All  followed  the  above 
amplification  of  reasons. 

In  First  Nat.  Bank  v.  C ought  an  {Tenn.  Ch.)  52  S.  W.  1112, 
the  Tennessee  court  went  to  the  extreme  limit  in  holding  that  even 
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in  the  hands  of  an  innocent  purchaser  for  value,  without  notice,  ] 
a  note  given  to  a  foreign  noncomplying  corporation  was  invalid  \ 
and  uncollectible. 

In  the  federal  courts  the  principle  now  adopted  in  the  case 
under  consideration  has  been  with  great  vigor  and  emphasis  uni- 
formly adhered  to.  It  is  thus  stated  in  Dunlop  v.  Mercer,  156 
Fed.  545,  86  C.  C  A.  435: 

"The  true  rule  is  that  the  court  should  carefully  consider  in 
each  case  the  terms  of  the  statute  which  prohibits  an  act  under  a 
penalty,  its  object,  the  evil  it  was  enacted  to  remedy  and  the 
effect  of  holding  contracts  in  violation  of  it  void,  for  the  purpose 
of  ascertaining  whether  or  not  the  law  making  power  intended 
to  make  such  contracts  void.  And  if  from  all  these  considerations 
it  is  manifest  that  the  Legislature  had  not  such  intention,  the  con- 
tracts should  be  sustained  and  enforced;  otherwise  they  should 
be  adjudged  void.     *    *    * 

"There  is  no  declaration  in  the  statute  that  contracts  of 
unqualified  corporations  doing  business  in  the  state  without  com- 
plying with  the  prescribed  conditions  shall  be  void.  So  far  as  we 
are  able  to  ascertain,  the  Supreme  Court  of  the  state  has  never 
held  that  such  was  the  meaning  or  the  effect  of  the  law.  If  that 
had  been  the  purpose  of  the  Legislature,  it  would  have  been  easy 
to  have  made  it  manifest.  A  single  line  would  have  expressed 
and  accomplished  that  purpose.  The  legal  presumption  is  thatN 
the  Legislature  specified  all  the  penalties  it  intended  to  impose, 
and  it  is  not  the  province  of  the  court  to  inflict  more  by  construc- 
tion.    *    *    * 

11  The  object  of  the  statute,  the  evil  it  was  intended  to  remedy, 
the  plain  language  of  the  entire  act,  the  inequitable  effect  of  the 
avoidance  of  contracts  in  violation  of  it,  make  it  manifest  that  the 
law  making  power  of  the  state  never  intended  that  contracts  of 
unqualified  corporations  doing  business  in  the  state  should  be 
void." 

No  further  authority  need  be  cited  than  the  case  of  Fritts  v. 
Palmer,  132  U.  S.  282,  10  Sup.  Ct.  93,  33  L.  Ed.  317,  and  the  cases 
therein  referred  to.  Judge  Sanborn,  in  Blodgett  v.  Lanyan,  etc., 
Co.%  120  Fed.  893,  58  CCA.  79,  speaking  of  such  statutes,  said : 
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"  The  object  of  these  statutes  was  to  subject  foreign  corpora- 
tions doing  business  in  the  state  to  the  jurisdiction  of  the  courts 
and  to  its  inspection,  and  the  supervision  of  its  officers,  not  to  the 
end  that  the  citizens  of  the  state  might  avoid  their  contracts  and 
perpetrate  injustice,  but  to  the  end  that  justice  might  be  adminis- 
tered to  both  the  corporation  and  the  citizens.' ' 

The  federal  courts  follow  the  construction  placed  on  a  state 
statute  by  the  highest  court  of  the  state,  and  if  it  has  been  there 
clearly  established,  by  such  decisions,  that  contracts  made  by 
noncomplying  foreign  corporations  are  illegal  and  void  in  the  par- 
ticular state,  such  contracts  are  unenforceable  in  the  federal 
courts.  It  is  thus  stated  in  Groton  Bridge,  etc.,  Co.  v.  American 
Bridge  Co.  (C.  C.)  151  Fed.  871 : 

"  If  the  highest  court  of  the  state  has  giv  en  construction  to  its 
statutes  fixing  the  conditions  on  which  a  foreign  corporation  may 
do  business  within  the  state,  and  held  they  may  make  all  contracts 
entered  into  by  it  without  oomplying  with  such  conditions  void 
and  they  do  not  directly  relate  to  interstate  commerce,  or  discharge 
citizens  from  their  contract  obligations,  or  are  not  repugnant  to 
the  Constitution  and  laws  of  the  United  States,  or  inconsistent 
with  those  rules  of  public  law  which  secure  the  jurisdiction  and 
authority  of  each  state  from  encroachment  by  all  others,  or  those 
principles  of  natural  justice  which  forbid  condemnation  without 
opportunity  for  defense,  then  the  courts  of  the  United  States  are 
bound  by  and  give  effect  to  such  construction,  but  such  contracts 
are  not  necessarily  void  because  of  noncompliance  with  such  con- 
ditions, and  the  Court  of  Appeals  of  the  State  of  New  York  has 
not  given  such  construction  to  the  statute  referred  to." 

Where,  however,  the  contract  is  not  made  void  by  the  statute, 
,  or  declared  to  be  such  by  the  state  courts,  but  the  statute  merely 
prohibits  unqualified  corporations  from  maintaining  an  action 
thereon  in  any  court  in  the  state,  the  corporation  may,  neverthe- 
less, maintain  an  action  in  the  federal  courts,  since  the  federal 
court  will  not  refuse  to  enforce  a  valid  contract,  harmless  in  itself, 
;  which  is  not  enforceable  in  the  state  courts  merely  on  account  of 
noncompliance  with  the  state  administrative  regulations.  The 
states  are  powerless  to  limit  the  jurisdiction  of  the  federal  courts 
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Blodgett  v.  Lanyan,  etc.,  Co.,  120  Fed.  893,  58  C. 
it  Building,  tic.,  Ass'n  v.  Bedford  (C.  C.)  88  Fed. 
eck  (C.  C.)  79  Fed.  202;  Dunlop  v.  Mercer,  156 
C.  A.  435;  Butler,  etc.,  Shoe  Co.  v.  U.  5.  Rubber 
\C.C.A.\tti;  Groton,etc.,  Co.  v.  American  Bridge 
Fed.  871;  Johnson  o.  N.  Y.  Breweries  Co.,  178  Fed. 
.  639;  Richmond  Cedar  Works  v.  Buckner  (C.  C.) 

1  uniformity  the  writers  of  text  books,  who  presum- 
:h  questions  philosophically,  approve  the  position 
leale  on  Foreign  Corporations,  §§  212,  213,  says: 
s  the  prevailing  and  it  would  seem  the  better 
free  on  Foreign  Corporations,  §  75,  says  the  weight 
i  favor  of  the  position.  Morawetz  on  Private  Cor- 
)  §  665,  thus  states  the  rule: 
t  of  the  various  statutes  providing  that  foreign 
ore  transacting  business,  shall  comply  with  spec- 
such  as  filing  copies  of  their  charters,  making 
ieir  financial  conditions,  appointing  agents  upon 
an  be  served,  etc.,  is  to  protect  parties  dealing 
«nies  from  imposition,  and  to  secure  convenient 
ng  jurisdiction  in  the  local  courts.  These  statutes 
•porations  in  the  same  position  as  domestic  cor- 
;  particulars  provided  for.  It  is  clearly  not  the 
■.  of  the  Legislature,  in  passing  these  statutes  to 
act  and  dealings  of  corporations  which  have  not 
the  statutes  void  and  unenforceable.  Hence, 
ature  has  not  expressly  declared  that  this  result 
i  a  failure  to  comply  with  the  statute,  the  courts 
)ly  such  a  result,  unless  this  be  necessary  in  order 
mary  object  for  which  the  statute  was  passed." 
•n  Corporations,  §  5274,  thus  states  the  general 

•n  doctrine  is  coming  to  this:  That  one  who  enters 
is,  when  sued  by  the  corporation  upon  such  con- 
»  deny  that  the  corporation  had  power  to  make 
'he  obvious  reason  of  the  rule  is,  that  such  a  per- 
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son  ought  not  to  be  allowed  to  oppose  such  a  dishonest  defense 
to  a  bargain  which  is  fair  so  far  as  he  is  concerned.  The  rule  of 
public  policy  which  aims  to  keep  corporations  within  the  limits 
of  their  chartered  powers,  yields  to  the  justice  of  the  particular 
case;  and  the  wrong  which  the  corporation  had  done  to  the  pub- 
lic, by  transcending  its  powers,  is  left  to  be  redressed  in  a  public 
prosecution  against  the  corporation/ ' 

The  writer  in  19  Cyc,  in  reviewing  the  various  decisions, 
refers  to  "the  shocking  immorality  involved  in  decisions  that  a 
citizen  should  be  judicially  encouraged  to  repudiate  his  contract, 
fairly  made  with  a  foreign  corporation,  and  keep  the  fruits  of  such 
contract  while  repudiating  the  obligation  on  his  part,  and  so  keep 
the  goods  without  paying  for  them." 

There  is,  then,  ample  and  convincing  authority,  as  well  as 
good,  wholesome  reason,  for  adopting  the  rule  now  established  in 
this  state  respecting  those  general  administrative  statutes  con- 
cerning foreign  corporations  doing  business  generally  here,  and  the 
conclusions  here  announced  are  not  reached  by  overturning  prin- 
ciples, precedents  or  policies  established  by  the  legislation  of  the 
state,  relating  to  corporations  doing  particular  kinds  of  business, 
or  judgments  of  its  courts  thereon;  but  rather  by  adopting  a 
broad,  fair  and  liberal  view,  better  fitted  to  changed  conditions  of 
the  commercial  life  of  the  state  in  its  relations  to  other  states,  and 
tending  to  promote  rather  than  hinder  fair  dealing  and  commercial 
honesty. 

The  demurrer  of  the  plaintiff  below  to  the  special  pleain 
abatement  will  be  sustained  and  the  judgment  below  reversed. 


State  vs.  Augustus  Ferschkb. 

1.  Partnership — Registration  of  Members — Constitutionality. 

The  act  providing  for  the  registration  of  persons  composing  partnerships 
and  associations  is  not  an  unreasonable  exercise  of  the  police  power. 

2.  Partnership — Registration  of  Members — Statutory  Provisions — 
Constitutionality. 

The  act  providing  for  registration  of  persons  composing  partnerships  and. 
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t  violate  the  rights  guaranteed  under  the  Constitution 

operty. 

ial  Invalidity — Title — Sufficiency. 

.  2,  {  16,  providing  that  bills  generally  shall  not  embrace 

ct,  to  be  expressed  in  the  title,  the  act  entitled  "  An  act 

istration  of  persons  composing  partnerships  and  aasocia- 

,  e.  146)  is  unconstitutional,  so  tar  as  it  relates  to  the  reg- 

ils  who  are  not  members  of  partnerships  or  associations. 

Law — Con  struction — Validity. 

aubts  and  presumptions  are  to  be  solved  in  favor  of  the 

{September  28,  1911.) 

C.  J.,  and  Woolley,  J.,  sitting. 

ilcoit.  Deputy  Attorney  General,  for  the  state. 

'ales  for  the  defendant. 

leral  Sessions,  New  Castle  County,  September 

3uash  Indictment  (No.  61,  September  Term, 
Ferschke  was  indicted  for  violating  an  act  for 
if  persons  composing  partnerships,  etc.  The 
tashed,  the  court  holding  that  the  act  is  in  con- 
tort 16,  Art.  2  of  the  Constitution  of  the  state. 
i  questions  presented  appear  in  the  opinion  of 


".  J.,  delivering  the  opinion  of  the  court: 
s  been  made  by  the  defendant  in  the  above- 
he  indictment  be  quashed  for  the  following  rea- 

e  act  [25  Del.  Laws,  c.  146]  under  which  said 

en  found  is  unconstitutional. 

.use  said  act  is  in  contravention  of  Section  16, 

stitutum  of  this  state. 

cause  said  act  is  an  unreasonable  and  unwar- 

the  police  power. 

ause  said  act  is  in  violation  of  the  rights  guar- 

Constitution  with  respect  to  private  property." 

iter  carefully  considering  the  questions  raised 

reached  the  following  conclusions: 
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[1]  First.  That  the  said  act  is  not  an  unreasonable  and 
unwarranted  exercise  of  the  police  power. 

[2]  Second.  That  the  said  act  is  not  in  violation  of  the 
rights  guaranteed  under  the  Constitution  of  the  state  with  respect 
to  private  property. 

The  court,  therefore,  hold  that  the  act  in  question  is  not 
unconstitutional  on  either  of  the  last  two  grounds  urged  by  the 
defendant. 

[3]  Third.  But  the  court  are  of  the  opinion  that  the  said 
act  is  in  contravention  of  Section  16,  Article  2,  of  the  Constitution 
of  the  state,  which  provides  that :  "  No  bill  or  joint  resolution,  ex- 
cept bills  appropriating  money  for  public  purposes,  shall  embrace 
more  than  one  subject,  which  shall  be  expressed  in  the  title." 

The  title  of  the  act  is  as  follows:  "An  act  providing  for  the 
registration  of  persons  composing  partnerships  and  associations." 

Section  1  of  the  act  provides:  "That  on  and  after  the  first 
day  of  July,  A.  D.  1909,  no  person,  firm  or  association  shall  engage 
in,  prosecute  or  transact  any  business  within  the  limits  of  this 
state  by  using  any  trade  name  or  title  which  does  not  disclose  the 
Christian  and  surname  of  such  person,  or  in  case  of  a  firm  or  asso- 
ciation, the  Christian  and  surname  of  each  and  every  person 
comprising  said  firm  or  association  without,  in  addition  to  what 
is  now  required  by  the  laws  of  this  state,  first  filing  a  certificate 
under  the  hand  of  such  person,  or  in  case  of  a  firm  or  association 
under  the  hand  of  one  of  the  members  of  such  firm  or  association 
in  the  office  of  the  prothonotary  of  each  county  in  which  it  is  pros- 
ecuting or  transacting  such  business,  designating  the  trade  name 
or  title  and  Christian  and  surname  of  such  person,  or,  in  case  of  a 
firm  or  association,  the  Christian  and  surname  of  each  and  every 
member  comprising  such  firm  or  association,  and  all  such  certifi- 
cates shall  show  the  date  when  such  partnership  or  association 
was  organized,  to  which  said  certificate  there  shall  be  attached 
the  affidavit  of  the  person  signing  it  to  the  effect  that  the  facts 
therein  stated  are  true  and  correct." 

The  title  of  the  act  is  a  very  restrictive  one.  It  clearly  indi- 
cates that  the  subject  of  the  act  is  the  registration  of  persons  com* 
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prising  partnerships  and  associations,  and  by  necessary  implica- 
tion excludes,  or  excepts,  all  other  persons. 

Unquestionably  the  principal  object  of  said  constitutional 
provision  is  that  the  title  of  an  act,  when  published,  shall  be  suffi- 
ciently comprehensive  to  give  to  the  people,  as  well  as  the  members 
of  the  Legislature,  fair  and  reasonable  notice  of  the  subject- 
matter  of  the  legislation  proposed. 

Certainly  no  one  would  be  fairly  apprised,  nor  could  he  rea- 
sonably infer,  from  the  title  of  the  act  in  question,  legislation  that 
required  the  registration  of  a  person  transacting  business  as  an 
individual.  But  the  act  is  broad  enough  in  its  scope  to  include 
such  person  as  well  as  persons  comprising  partnerships  and  asso- 
ciations. While  the  subject  of  the  act  is  the  registration  of  all 
persons  engaged  or  transacting  business  in  the  state,  the  title 
restricts  such  registration  to  certain  classes  of  persons,  and  does 
not,  therefore,  express  the  subject  of  the  act  as  required  by  the 
constitutional  provision. 

We  are  unable  to  distinguish  this  case,  in  principle,  from  that 
of  Equitable  Guarantee  and  Trust  Co.  v.  Donahoe,  3  Penn.  191,  49 
Atl.  372,  and  the  case  of  Hyrnan  v.  State,  87  Tenn.  109,  9  S.  W. 
372,  1  L.  R.  A.  497,  upon  which  the  court  so  much  relied  in  the 
Donahoe  case. 

We  fully  agree  with  the  reasoning  of  the  court  in  the  Tennes- 
see case,  and  think  the  following  language  is  especially  applicable 
to  the  question  before  us: 

"We  are  not  at  all  disposed  to  construe  said  constitutional 
provision  strictly.  On  the  contrary,  it  should  be  given  a  liberal 
construction,  so  as  not  to  embarrass  legislation  by  a  construction 
unnecessary  to  accomplish  the  beneficial  purposes  for  which  it  was 
adopted.  Yet  the  Legislature  may  make  the  title  to  an  act  as 
restrictive  as  they  please.  It  is  obvious  that  they  may  sometimes 
so  form  it,  as  to  preclude  many  matters  being  included  in  the  act, 
which  might  with  entire  propriety  have  been  embraced  in  the 
enactment  with  the  matter  indicated  in  the  title,  but  which  must 
not  be  extended  because  the  bill  has  been  made  unnecessarily 
restrictive.  The  court  cannot  enlarge  the  scope  of  the  title; 
they  are  vested  with  no  dispensing  power.    The  Constitution  has 
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made  the  title  the  conclusive  index  to  the  legislative  intent,  as  to 
what  shall  have  operation.  It  is  no  answer  to  say  that  the  title 
might  have  been  made  more  comprehensive  if  in  fact  the  Legis- 
lature has  not  seen  fit  to  make  it  so." 

In  order  that  the  act  in  question  might  be  entirely  valid  the 
title  should  have  been  comprehensive  enough  to  have  included 
individuals  as  well  as  persons  comprising  partnerships  and 
associations. 

But  while  we  think  that  under  a  liberal  construction  of  our 
constitutional  provision  it  is  manifest  that  the  subject  of  registra- 
tion of  individuals  is  not  within  the  title  of  the  act  in  question, 
which  is  confined  to  the  registration  of  persons  comprising  part- 
nerships and  associations,  we  are  nevertheless  of  the  opinion  that 
said  act  is  not  wholly  unconstitutional,  but  only  so  far  as  it  relates 
to  the  registration  of  individuals  who  are  not  members  of  firms  or 
associations 

It  will  not  be  questioned  that  the  same  act  of  legislation  may 
be  unconstitutional  in  some  of  its  provisions  and  yet  constitu- 
tional in  others,  provided  the  parts  so  held  respectively  constitu- 
tional and  unconstitutional  are  wholly  independent  of  each  other 
and  not  so  mutually  connected  with,  and  dependent  on,  each 
other  as  to  warrant  a  belief  that  the  Legislature  intended  them  as  a 
whole,  and  that,  if  all  could  not  be  carried  into  effect  the  Legisla- 
ture would  not  pass  the  residue  independently. 

The  test  of  the  law  is  conceded  to  be  this:  "If,  when  the 
unconstitutional  portion  is  stricken  out,  that  which  remains  is 
complete  in  itself,  and  capable  of  being  executed  in  accordance 
with  the  legislative  intent,  wholly  independent  of  that  which  was 
rejected,  it  must  be  sustained."  Cooky  on  Const  Law 
(6th  Ed.)  211. 

[4]  Judged  by  such  test  the  act  before  us  must  be  declared 
constitutional  in  so  far  as  it  requires  the  registration  of  persons 
comprising  partnerships  and  associations,  and  unconstitutional 
and  void  so  far  as  it  relates  to  the  registration  of  other  persons. 
We  are  clearly  of  the  opinion  that  that  part  of  the  statute  which 
relates  to  the  registration  of  persons  comprising  partnerships  and 
associations  is  complete  in  itself  and  capable  of  being  executed  in 
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accordance  with  the  legislative  intent,  wholly  independent  of  that 
which  we  hold  to  be  invalid.  But  even  if  we  were  in  doubt  upon 
that  question,  there  is  a  well  established  and  recognized  rule, 
applicable  alike  to  the  whole  or  a  part  of  a  statute,  though  stronger 
in  favor  of  the  former  than  the  latter,  that  all  reasonable  doubts 
and  presumptions  are  to  be  solved  in  favor  of  the  validity  of  a 
statute. 

Our  construction  of  the  statute  is  entirely  consistent  with  the 
decision  in  the  Donahoe  case,  above  referred  to,  wherein  the  court 
recognized  the  principle,  that  an  act  might  be  unconstitutional  as 
to  one  part  and  constitutional  as  to  others,  but  were  forced  to 
hold  that  the  different  parts  or  provisions  of  the  statute  in  that 
case  were  so  dependent  one  upon  the  other  as  to  be  incapable  of 
separation. 

We  direct  that  the  indictment  be  quashed. 


State  vs.  Levin  Hastings. 

1.  Intoxicating  Liquors — Criminal  Prosecutions—Evidence. 

In  a  prosecution  for  the  sale  of  spirituous  liquor,  the  defendant,  to  avail 
himself  of  the  defense  that  the  Jamaica  ginger  sold  by  him  was  not  a  spirit- 
uous liquor,  but  was  a  medicine,  and  was  sold  in  good  faith  as  such,  must  prove 
it  to  the  satisfaction  of  the  jury. 

2.  Intoxicating  Liquors — Offenses — Sales  for  Medicinal  Purposes. 

A  person  has  the  right  to  sell  Jamaica  ginger,  the  same  being  a  medicine, 
for  medicinal  purposes;  but  he  has  no  right  to  sell  Jamaica  ginger,  a  spirit- 
uous liquor,  even  if  it  be  a  medicine,  to  be  used  as  a  beverage. 

3.  Intoxicating  Liquors — Offenses — Sales  for  Medicinal  Purposes. 

To  convict  one  of  a  sale  of  spirituous  liquor,  it  is  necessary  for  the  jury 
to  find  that  accused  sold  the  liquor  with  intention  that  it  be  used  as  a  bever- 
age, irrespective  of  the  subsequent  uses  to  which  the  purchaser  put  it. 

4.  Intoxicating  Liquors — Criminal  Prosecutions — Evidence. 

In  determining  the  purpose  for  which  accused  sold  Jamaica  ginger,  the 
jury  must  consider  all  the  evidence  concerning  the  facts  and  circumstances 
surrounding  the  sale,  including  the  amount  sola  and  statements  made  by  the 
purchaser,  as  well  as  any  actual  knowledge  the  accused  had. 

5.  Intoxicating  Liquors — Offenses — Sale  for  Medicinal  Purposes. 
A  person  selling  spirituous  liquor  as  medicine  must  make  the  sale  in 
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good  faith  as  such,  and  he  must  use  reasonable  care  and  prudence  to  ascer- 
tain for  what  purpose  it  is  to  be  used. 

6.  Intoxicating  Liquor9 — Offbnsbs — Sales  by  Agents. 

Where  a  clerk,  acting  as  agent  for  accused,  sells  spirituous  liquor  with  the 
authority  or  consent  or  under  the  direction  of  the  accused,  his  act  is  the  act 
of  the  accused,  and  the  accused  is  as  criminally  liable  as  though  he  himself 
made  the  sale. 

7.  Criminal  Law — Evidence— Burden  of  Proof. 

A  person  charged  with  a  crime  is  presumed  to  be  innocent  till  he  is 
proven  guilty  to  the  satisfaction  of  the  jury  beyond  a  reasonable  doubt,  and 
the  burden  of  proof  is  on  the  state. 

{October  13, 1911.) 

Judges  Woolley  and  Rice  sitting. 

Josiah  0.  Wolcott  and  Frank  M.  Jones,  Deputies  Attorney 
General,  for  the  State. 

Robert  C.  White  and  Daniel  J.  Layton,  Jr.,  for  the  defendant. 

Court  of  General  Sessions,  Sussex  County,  October  Term, 
1911. 

Indictment  (No.  27,  June  Term,  1911)  for  selling  spirituous 
liquor,  to  wit,  Jamaica  ginger,  the  same  not  being  for  medi- 
cinal or  sacramental  purposes. 

The  facts  and  questions  presented  appear  in  the  charge  of 
the  court. 

At  the  trial  the  state  proved  the  sale  of  three  bottles  of 
Jamaica  ginger  to  one  K.,  the  same  not  being  bought  for  medicinal 
or  sacramental  purposes,  and  that  the  said  ginger  was  a  spirituous 
jiquor  containing  ninety-five  per  cent  alcohol. 

State's  Prayers. 

1.  The  seller  of  spirituous  liquor  is  not  absolutely  bound  to 
know  that  such  liquor  was  being  sold  for  medicinal  or  sacramental 
purposes,  but  he  is  bound  to  use  all  reasonable  means  for  ascer- 
taining the  fact  whether  such  sale  is  for  such  purposes.  It  is  for 
the  jury  to  determine  whether  the  defendant  used  all  reasonable 
means  necessary  under  the  circumstances  to  ascertain  whether  the 
sale  was  for  medicinal  or  sacramental  purposes,  or  otherwise. 

State  v.  Fahey,  5  Penn.  585,  65  Atl.  260. 

2.  The  defendant  admits  every  allegation  contained  in  the 
indictment,  without  this:  He  denies  that  he  committed  the  act 
complained  of  unlawfully;  on  the  contrary  he  contends  that  he 
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committed  the  act  lawfully,  in  that  the  sale  was  of  the  liquor  in 
question  as  a  medicine.  In  passing  upon  this  contention  the  ques- 
tion for  the  jury's  investigation  and  determination  is  whether  under 
all  the  evidence  produced  before  it  the  defendant  did  exercise  rea- 
sonable diligence  to  ascertain  whether  the  liquor  in  question  was 
being  sold  for  medical  use  by  the  prosecuting  witness.  And  this 
was  a  fact  concerning  which  the  defendant  or  his  servant  or 
agent  might  not  inquire  either  carelessly  or  with  indifference,  for 
the  statute  in  this  case  was  enacted  to  prohibit  all  sales  of  spirit- 
uous, vinous  or  malt  liquors  unless  for  the  purposes  excepted  by 
the  statute.  The  vendor,  his  agent  or  servant,  is  bound  to  use 
all  reasonable  means  to  ascertain  whether  the  person  desiring  the 
liquor  is  in  fact  purchasing  it  for  medicinal  or  sacramental  pur- 
poses, and  if  such  a  vendor  sells  spirituous  liquor  and  the  same  is 
not  sold  for  medicinal  or  sacramental  purposes  without  due  and 
reasonable  effort  to  ascertain  the  fact  so  as  not  to  defeat  the  very 
object  and  purpose  of  the  statute,  then  he  violates  the  act. 

3.  In  many  cases,  at  least,  a  vendor  of  spirituous  liquor  would 
not  meet  the  requirements  of  the  act  by  simply  asking  a  person 
applying  for  such  liquor  if  he  or  she  desires  it  for  medicinal  or  sac- 
ramental purposes  and  relying  upon  an  affirmative  answer,  make  a 
sale  to  such  person.  For  if  nothing  more  should  be  required  than 
to  ask  if  the  spirituous  liquor  were  desired  for  such  purposes  and 
have  such  person  answer  in  the  affirmative,  then  the  purpose  of 
the  act  could  be,  and  doubtless  would  often  be  violated. 

State  v.  Salkowski,  6  Penn.  472,  69  Atl.  839;  State  v.  Blair,  72 
Iowa  591,  34  N.  W.  432. 

Dependant's  Prayers. 

1.  That  the  court  instruct  the  jury  to  render  a  verdict  of 
not  guilty. 

2.  That  the  court  charge  the  jury  that  Jamaica  ginger  is 
not  a  spirituous  liquor  within  the  meaning  and  contemplation  of 
Section  11,  Chap.  65,  Vol.  24,  Laws  of  Delaware. 

3.  That  if  the  jury  shall  believe  that  the  defendant  sold 
Jamaica  ginger,  scientifically  produced,  their  verdict  should  be 
"  not  guilty  ". 
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4.  That  if  the  jury  shall  believe  that  the  defendant  sold 
Jamaica  ginger,  honestly  believing  it  to  be  a  standard  drug,  and 
sold  it  as  a  standard  drug  and  not  as  a  beverage,  the  verdict  should 
be  "not  guilty". 

Rice,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — Levin  Hastings,  the  prisoner,  is 
charged  in  this  indictment  with  selling,  in  this  county,  on  June 
11th,  A.  D.  1911,  spirituous  liquor,  to  wit,  Jamaica  ginger,  to  one 
Arris  Kinney,  the  same  not  then  and  there  being  sold  for  medicinal 
or  sacramental  purposes. 

The  indictment  in  this  case  is  based  on  what  is  commonly 
known  as  the  local  option  law,  it  being  Chapter  65,  Volume  24,  Laws 
of  Delaware,  and  approved  March  21st,  1907,  which  law  in  part 
provides:  "It  shall  be  unlawful  for  any  person  or  persons,  firm, 
company,  association  or  corporation  or  the  agent,  officer  or  ser- 
vant of  any  firm,  company,  association  or  corporation,  to  sell 
spirituous,  vinous  or  malt  liquors,  except  for  medicinal  or  sacra- 
mental purposes"  within  certain  districts  in  this  state;  Sussex 
County  now  being  one  of  these  districts. 

The  state  produced  evidence  to  prove  that  a  clerk  in  the 
store  of  Levin  Hastings,  at  Delmar,  in  this  county,  at  that  store 
on  the  tenth  day  of  June,  of  the  present  year,  sold  spirituous 
liquor,  to  wit,  Jamaica  ginger,  to  Arris  Kinney  for  purposes  other 
than  medicinal  or  sacramental. 

[1]  The  prisoner  does  not  deny  that  a  sale  of  Jamaica  ginger 
was  made  at  that  place  and  at  that  time  to  Arris  Kinney,  but  under 
the  defense  of  not  guilty  he  contends  that  the  Jamaica  ginger  sold 
was  not  a  spirituous  liquor  but  was  a  medicine  and  that  it  was  sold 
in  good  faith  as  such  and  therefore  he  is  not  guilty  of  the  charge 
alleged  in  the  indictment.  To  avail  himself  of  this  special  defense 
he  must  prove  it  to  the  satisfaction  of  the  jury. 

The  accused  has  requested  the  court  to  give  the  jury  binding 
instructions  to  find  a  verdict  of  " not  guilty  ".  This  we  decline  to 
do  for  reasons  appearing  later  in  the  charge. 

[2]  We  will  say  to  you  that,  if  otherwise  authorized,  the 
accused  had  a  right  to  sell  Jamaica  ginger,  the  same  being  a 
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medicine,  for  medicinal  purposes;  but  at  the  same  time  we  say 
that  he  had  no  right  in  law  to  sell  "Jamaica  ginger",  a  spirituous 
liquor,  even  though  it  was  a  medicine,  to  be  used  as  a  beverage. 

We  find  the  law  in  this  respect  well  stated  in  King's  case, 
reported  in  58  Miss.  740,  38  Am.  Rep.  344.  The  court  in  that  case 
said: 

"One  authorized  to  sell  medicines  ought  not  to  be  held  guilty 
of  violating  the  laws  against  retailing,  because  the  purchaser  of  a 
mixture  containing  alcohol  misuses  it,  and  becomes  intoxicated; 
but,  on  the  other  hand,  these  laws  cannot  be  evaded  by  selling  as 
a  beverage  intoxicating  liquors  containing  drugs,  barks  or  seed 
which  have  medicinal  qualities.  If  the  other  ingredients  are 
medicinal,  and  the  alcohol  is  used  as  a  necessary  preservative  or 
vehicle  for  them,  if,  from  all  the  facts  it  appears  that  the  sale  is  of 
the  other  ingredients  as  a  medicine,  and  not  of  the  liquor  as  a  bev- 
erage, the  seller  is  protected;  but  if  the  drugs  or  roots  are  mere 
pretences  of  medicines,  shadows  and  devices  under  which  an 
illegal  traffic  is  to  be  conducted,  they  will  be  but  shadows  when 
interposed  for  protection  against  criminal  prosecution." 

[3]  In  other  words,  if  from  the  evidence  in  this  case  you  find 
that  the  Jamaica  ginger  sold  by  the  accused  to  Arris  Kinney  was 
a  spirituous  liquor,  then  before  you  can  convict  in  this  case  it  is 
necessary  for  you  to  find  that  it  was  by  him  or  his  agent  then  and 
there  sold  with  the  intention  that  it  be  used  as  a  beverage,  irre- 
spective of  the  subsequent  uses  to  which  the  purchaser  put  it. 

[4]  In  determining  this  question  as  to  the  purpose  for  which 
the  prisoner  sold  the  Jamaica  ginger  on  this  occasion  to  Kinney, 
you  are  to  consider  all  the  evidence  in  the  case,  concerning  the 
facts  and  circumstances  surrounding  the  sale.  It  is  your  duty  to 
take  into  consideration  the  amount  sold  to  the  purchaser  at  that 
time,  any  statements  made  by  Kinney  at  the  time  as  to  the  pur- 
poses for  which  it  was  to  be  used,  as  well  as  any  actual  knowledge 
the  accused  had  as  to  the  purpose  for  which  it  was  to  be  used. 

It  would  not  be  a  sufficient  defence  in  every  case  for  a  person 
accused  of  selling  spirituous  liquor,  contrary  to  the  provisions  of 
the  statute,  to  say  that  he  has  asked  the  purchaser  for  what  pur- 
pose he  was  buying  the  same,  and  that  the  purchaser  replied  it 
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was  for  medicinal  purposes.  For  if  such  was  the  case  the  provi- 
sions of  the  law  could  easily  be  evaded  by  a  person  having  a  mind 
to  do  so. 

[5]  A  person  selling  spirituous  liquor  as  a  medicine  in  this 
county  must  make  the  sale  in  good  faith  as  such,  and  it  is  necessary 
for  him  to  use  reasonable  care  and  prudence  to  ascertain  for  what 
purposes  it  is  to  be  used,  and  such  legal  duty  is  upon  him. 

[6i  There  is  some  evidence  in  this  case  to  the  effect  that  the 
sale  in  question  was  made  by  a  clerk  in  the  store  of  Levin  Hastings. 
In  this  connection  we  will  say,  that  if  the  clerk,  in  the  conduct  of 
acting  as  agent  for  and  selling  the  goods  and  wares  of  the  accused, 
sells  what  is  determined  to  be  a  spirituous  liquor,  contrary  to  the 
provision  of  the  statute,  with  the  authority  or  consent  or  under 
the  direction  of  the  accused,  then  the  act  of  the  clerk  is  the  act  of 
the  accused,  and  he,  the  accused  js  as  criminally  liable  as  though 
he  himself  made  the   sale. 

[71  A  person  charged  with  a  crime  is  in  law  presumed  to  be 
innocent  until  he  is  by  the  evidence  proved  to  be  guilty  to  the  sat- 
isfaction of  the  jury  beyond  a  reasonable  doubt,  and  the  burden 
of  proof  is  upon  the  state. 

If  you  are  satisfied  from  the  evidence  beyond  a  reasonable 
doubt,  that  the  accused  is  guilty  of  the  offence  charged  against 
him,  within  the  interpretation  of  the  statute  as  we  have  made  it 
to  you,  your  verdict  should  be  guilty,  while  on  the  other  hand,  if 
you  believe  from  the  evidence  that  the  defendant  is  not  guilty,  or 
entertain  a  reasonable  doubt  as  to  his  guilt,  your  verdict  should 
be  not  guilty. 

Verdict,  not  guilty. 
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Leonard  O.  Day,  Manpord  O.  Day,  trading  tinder  the  firm  name 
and  style  of  Day  and  Company  vs.  Frank  A.  Thomas. 

Account,  Action  on— Right  op  Action — Money  Advanced  or  Loaned. 

Money  advanced  or  loaned  is  not  properly  chargeable  in  a  book  account 
of  original  entries,  and  where  a  book  account,  annexed  to  and  filed  with  an 
affidavit,  shows  that  it  consists  principally  of  charges  for  money  advanced 
to  the  defendant,  judgment  on  the  account  will  be  refused  on  motion,  not- 
withstanding the  affidavit. 

(October  18, 1911.) 


Pennewill,  C.  J.,  and  Conrad,  J.,  sitting. 

Richard  R.  Kenney  tor  plaintiff. 

Thomas  C.  Frame,  Jr.,  for  defendant. 

Superior  Court,  Kent  County,  October  Term,  1911. 

Summons  Case  (No.  35,  October  Term,  1911). 

Motion  that  judgment  be  refused  notwithstanding  affidavit 
of  demand,  the  claim  sued  upon  being  for  money  loaned  or 
advanced,  which  is  not  properly  chargeable  in  a  book  of  original 
entries.    Judgment  was  refused. 

Pennewill,  C.  J.,  delivering  the  opinion  of  the  court: 

In  the  above-stated  case  a  motion  has  been  made  that  judg- 
ment be  refused  notwithstanding  the  affidavit  filed  by  the  plaintiff. 

It  appears  from  an  examination  of  the  alleged  book  account 
annexed  to,  and  filed  with,  the  affidavit,  that  the  said  account 
consists  principally  of  charges  for  moneys  advanced  to  the  defend- 
ant. 

We  gather  from  the  affidavit,  and  account,  that  the  plaintiff 
advanced  to  the  defendant,  from  time  to  time,  sums  of  money 
with  which  the  defendant  was  to  buy  peaches  for  the  plaintiff; 
that  the  aggregate  amount  so  advanced  exceeded  the  aggregate 
amount  expended  by  the  defendant,  and  that  the  excess  is  due 
and  owing  from  the  defendant  to  the  plaintiff. 

It  is  well  settled  that  money  advanced,  or  loaned,  is  not  prop- 
erly chargeable  in  a  book  account  of  original  entries,  ,and  we, 
therefore,  sustain  the  motion  of  the  defendant  that  judgment  be 
refused  notwithstanding  the  affidavit  filed. 
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E.  A.  Strout  Company,  a  corporation  existing  under  the  laws  of 
the  State  of  Maine,  vs.  Alfred  P.  Howell  and  Mary  J. 
Howell. 

Corporations — Failure  to  Obtain  License — Foreign  Corporations. 

A  foreign  corporation  cannot  recover  on  a  contract  made  with  it  as  a  real 
estate  broker,  where  it  has  failed  to  obtain  a  license  as  such,  though  it  has 
complied  with  the  laws  governing  foreign  corporations,  and  its  representa- 
tive, through  whom  the  transactions  relied  on  were  effected,  was  a  duly 
licensed  real  estate  broker. 

(December  19,  1911.) 

Pbnnewill,  C.  J.,  and  Boyce,  J.,  sitting. 

Alex.  B.  Cooper  and  Richard  H.  Rodney  for  plaintiff. 

Levin  Irving  Handy  for  defendant. 

Superior  Court,  New  Castle  County,  November  Term,  1911. 

Summons  Case  (No.  40,  March  Term,  1910). 

(See  also  3  Boyce— 82  Atl.  1081,   and  85  Atl.  666.) 

This  was  a  general  demurrer  to  the  replication  of  the  plaintiff 
to  a  special  plea  of  the  defendants.  The  said  plea  was  in  the  follow- 
ing language: 

41 5.  And  for  further  plea  in  this  behalf,  the  said  defendants, 
by  like  leave,  say  that  the  said  plaintiff  ought  not  to  have  or 
maintain  its  aforesaid  action  against  them,  because  they  say  that 
the  said  plaintiff  did  not  have  a  license  at  the  time  when  the  trans- 
actions mentioned  in  its  said  declaration  are  alleged  to  have 
occurred,  from  the  State  of  Delaware  to  be  engaged  in,  prosecute, 
or  follow  within  the  limits  of  this  state  the  business  or  pursuit  of 
a  real  estate  agency.  And  this  the  said  defendants  are  ready  to 
verify.  Wherefore  they  pray  judgment,  if  the  said  plaintiff  ought 
to  have  or  maintain  its  aforesaid  action  thereof  against  them." 

And  the  replication  to  the  above  plea  was  as  follows: 

"To  the  fifth  plea  of  the  said  defendant,  the  said  plaintiff 
says,  precludi  nont  Because  it  says,  that  before  and  at  the  time 
of  the  commencement  of  this  suit  and  at  the  times  when  the  trans- 
actions mentioned  in  the  said  declaration  occurred,  it  was  a  foreign 
corporation  existing  under  the  laws  of  the  State  of  Maine,  and  hav- 
ing complied  with  all  the  requirements  of  the  Act  of  Assembly 
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of  the  State  of  Delaware  in  that  behalf,  was  duly  authorized  under 
the  provisions  of  said  Act  of  Assembly,  to  do  business  in  this 
state  through  or  by  branch  offices,  agents  or  representatives 
located  in  this  state.  That  one  Joshua  Zepp  was  then  and  there 
and  at  the  times  mentioned  in  the  said  declaration,  a  duly  licensed 
real  estate  agent  under  the  laws  of  the  State  of  Delaware,  to  wit: 
at  New  Castle  County  aforesaid  and  was  then  and  there  the  duly 
authorized  and  appointed  agent  or  representative  of  the  said  plain- 
tiff,  and  acted  as  such  and  in  its  behalf  in  the  transactions  afore- 
said, and  the  sale  of  the  property  mentioned  in  the  said  declara- 
tion was  effected  by  said  agent,  and  the  said  several  promises 
and  undertakings  mentioned  in  said  declaration  were  made  by 
said  defendants  to  and  with  the  said  Joshua  Zepp  as  the  agent  or 
representative  of  the  said  plaintiff  as  aforesaid. 

44 And  this  the  said  plaintiff  is  ready  to  verify. 

"Wherefore,  etc.,  etc." 

Pennewill,  C.  J.,  delivering  the  opinion  of  the  court: 

We  have  very  carefully  read  and  considered  the  opinion  of 
the  Supreme  Court  given  in  the  case  of  Model  Heating  Company  v. 
Magarity,  (ante  459,  81  Atl  394,)  and  fail  to  find  that  the 
case  of  Reeder  v.  Jones,  6  Penn.  66,  65  Atl.  571,  is  in  any  manner 
or  to  any  extent  overruled  or  disapproved.  On  the  contrary 
we  think  the  law  laid  down  by  the  court  in  their  charge 
to  the  jury  in  the  latter  case  is  rather  approved  than  disap- 
proved. At  any  rate  the  court  distinguished  the  two  cases,  and  it 
cannot  be  said  that  the  decision  in  the  Reeder  case  was  in  fact  or 
in  principle  overruled  by  the  Supreme  Court  decision.  Inasmuch, 
therefore,  as  this  court  has  decided  that  a  contract  made  with 
an  unlicensed  real  estate  dealer  is  not  enforceable  at  the  suit  of 
said  dealer,  we  hold  that  the  plaintiff  in  this  case,  who  was  a  real 
estate  broker  and  had  failed  to  take  out  a  license,  as  appears  from 
the  pleadings,  cannot  enforce  the  collection  of  its  claim  tinder  the 
laws  of  the  state.  If  the  Reeder  case  should  be  overruled,  we  are 
of  the  opinion  that  it  should  be  done  by  the  Supreme  Court  and 
not  by  this  court. 

The  demurrer  is  sustained. 
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State  vs.  Isaac  J.  Short. 

1.  Homicide — Evidence — Reputation  of  Deceased. 

In  a  prosecution  for  homicide,  where  accused  had  testified  that  the  loll" 
ing  was  done  in  self-defense,  evidence  of  the  deceased's  reputation  for  quarrel- 
someness and  violence  was  material. 

2.  Homicide — Evidence — Self-Defense — Declarations  by  Deceased. 

In  a  prosecution  for  homicide,  where  self-defense  was  relied  on,  the 
accused  could  not  testify  as  to  communications  whereby  the  deceased  told 
him  of  the  trouble  he  had  had  with  others. 

3.  Homicide — Murder — Essentials — '  •  Malice  ". 

"Malice,"  which  is  a  condition  of  the  mind,  and  is  not  restricted  to  spite 
or  malevolence  toward  a  particular  person,  but  includes  general  malignity 
and  reckless  disregard  of  human  life,  is  an  essential  to  the  crime  of  murder. 

4.  Homicide — Presumptions — Burden  of  Proof — Malice. 

Whenever  a  homicide  is  deliberately  committed,  the  law  presumes  malice* 
and  the  accused  has  the  burden  of  rebutting  that  presumption. 

5.  Homicide — Evidence — Presumptions. 

The  legal  presumption  of  malice  which  arises  from  proof  of  a  homicide 
is  not  malice  aforethought,  but  is  only  implied  malice,  and  so  only  murder  in 
the  second  degree  can  be  presumed. 

6.  Homicide — Murder— "Murder  in  the  First  Degree" — Essentials 
— "Express  Malice  Aforethought". 

"Murder  in  the  first  degree"  is  committed  where  the  killing  was  done 
with  "express  malice  aforethought,"  which  exists  when  one  person  kills 
another  with  a  sedate,  deliberate  mind  and  formed  design. 

7.  Homicide — Evidence — Presumptions. 

Proof  of  a  killing  with  a  deadly  weapon  raises  a  presumption  of  malice 
aforethought. 

8.  Homicide — Murder  in  the  First  Degree — Intention. 

Where  accused  deliberately  intended  to  kill  deceased,  he  is  guilty  of  mur- 
der in  the  first  degree,  though  the  length  of  time  of  the  intention  was  ever  so 
short. 

9.  Homicide — Murder — "Murder  in  the  Second  Degree." 

Where  one  person  unlawfully  kills  another  with  implied  malice,  the  crime 
is  "murder  in  the  second  degree." 

10.  Homicide — "Manslaughter". 

Where  one  person  unlawfully  kills  another  without  malice,  the  crime  is 
"manslaughter  . 

11.  Homicide — Burden  of  Proof — Self-Defense. 
An  accused  has  the  burden  of  proving  self-defense. 

12.  Assault  and  Battery — Justification. 

No  looks,  gestures,  or  words,  however  insulting  or  offensive,  can  justify 
an  assault. 

13.  Homicide — Defenses — Self-Defense. 

In  repelling  an  assault,  no  more  force  than  is  necessary  may  be  used,  and 
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one  assaulted  cannot  take  the  life  of  his  assailant,  where  by  retreat  he  may 
escape  death  or  great  bodily  harm. 

14.  Homicide — Defenses — Self-Defense. 

One  threatened  with  an  assault  need  not  wait  until  struck,  but  may 
protect  himself  by  striking  the  first  blow  and  repelling  the  attempted  injury. 

15.  Homicide — Defenses — Self-Defense. 

One  using  greater  force  than  is  necessary  to  repel  an  assault  is  guilty  of 
an  offense. 

16.  Homicide — Self-Defense. 

One  assaulted  upon  a  sudden  affray,  and  believing  himself  to  be  in  immi- 
nent danger  of  being  killed  or  receiving  great  bodily  harm,  may,  to  avoid 
such  injuries,  use  a  deadly  weapon  in  his  defense. 

17.  Homicide — Self-Defense — Dangerous  Reputation  of  Deceased. 

In  a  prosecution  for  homicide,  where  it  was  shown  that  accused  knew 
deceased's  reputation  for  quarrelsomeness  and  violence,  evidence  of  deceased's 
reputation  should  be  considered  in  determining  whether  accused's  prompt- 
ness in  killing  deceased  was  justified. 

18.  Homicide — Self-Defense — Reasonable  Fear. 

In  determining  what  constitutes  reasonable  fear,  the  conduct  of  the 
deceased  before  the  killing,  the  violence  of  his  assault,  the  character  of  the 
weapon  he  employed,  and  his  superior  advantage  of  size  and  of  strength,  as 
well  as  the  accused's  knowledge  of  his  reputation  for  quarrelsomeness  and 
violence,  should  be  considered. 

19.  Criminal  Law — Conflicting  Evidence. 

Where  the  testimony  as  to  the  guilt  or  innocence  is  conflicting,  it  should 
be  reconciled  by  the  jury,  if  possible,  and,  if  not,  the  jury  may  reject  that  which 
they  deem  unworthy  of  credit,  having  regard  to  the  intelligence  of  the  wit- 
nesses, their  opportunity  to  know,  and  their  bias  or  interest. 

20.  Criminal  Law — Questions  for  Jury — Good  Character  of  Accused. 

The  good  character  of  an  accused  person  should  be  weighed  by  the  jury 
with  the  rest  of  the  evidence. 

21.  Criminal  Law — Presumption  of  Innocence. 

One  accused  is  presumed  to  be  innocent  until  his  guilt  is  established 
beyond  a  reasonable  doubt. 

22.  Criminal  Law — Evidence — Reasonable  Doubt. 

Proof  of  accused's  guilt  beyond  a  reasonable  doubt  does  not  require 
absolute  certainty  of  proof,  but  such  proof  as  would  satisfy  a  fair  and  unpreju- 
diced mind. 

{October  10,  1911.) 

Pennewill,  C.  J.,  and  Conrad  and  Rice,  J.  J.,  sitting. 

Frank  M.  Jones,  Deputy  Attorney  General,  for  the  state. 

Robert  C.  White  and  Daniel  J.  Layton,  Jr.,  for  the  prisoner. 

At  a  Court  of  Oyer  and  Terminer,  in  and  for  Sussex  County, 
beginning  October  ninth,  1911,  the  prisoner,  a  colored  man,  was 
placed  upon  trial  upon  the  charge  of  murder  of  the  first  degree. 
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At  the  trial  the  state  produced  evidence  to  the  following 
effect: 

That  on  the  sixteenth  of  July,  1911,  at  Lewes,  the  prisoner 
shot  and  wounded  one  Charles  L.  Wilson,  who  as  a  result  of  said 
wound  died  within  two  days.  That  early  in  the  afternoon  of  the 
sixteenth  of  July,  the  prisoner  and  the  man  Wilson  had  some 
words  over  the  prisoner's  housekeeper  or  wife,  near  the  place 
where  the  shooting  occurred;  that  immediately  afterwards  Short, 
who  was  moving  backward  towards  his  home  followed  by  Wil- 
son, went  into  his  house  and  got  his  revolver  and  came  out  and 
shot  at  Wilson  twice,  the  first  shot  not  taking  effect  but  the  sec- 
ond taking  effect  in  the  upper  part  of  the  abdomen.  That  Wil- 
son then  drew  back  a  few  paces,  removed  his  shirt  and  exposed 
the  place  where  he  was  shot  and  went  on  a  few  feet  further  and 
fell  near  a  house  and  was  taken  from  there  to  his  own  house  near 
by,  a  physician  being  summoned  and  after  receiving  such  medi- 
cal attendance  as  the  physician  could  render,  he  died  from  the 
effects  of  the  wounds  thus  received  on  the  early  morning  of  July 
eighteenth,  1911.  The  defense  was  self-defense;  the  contention 
of  the  prisoner  being  that  at  the  time  he  shot  Wilson  the  latter 
was  pursuing  him  and  attempting  to  attack  him  with  a  razor; 
that  he  had  been  pursued  by  Wilson  in  a  threatening  and  quarrel- 
some manner  during  the  most  of  the  afternoon  and  was  unable 
to  get  away  from  him. 

The  prisoner  was  asked  by  his  counsel  the  following  ques- 
tions: 

Q.  Did  you  know  his  (the  deceased's)  reputation  in  the  com- 
munity for  quarrelsomeness  and  violence? 

(Objected  to  by  the  state  as  immaterial.  Counsel  for  the 
prisoner  cited  in  support  of  the  question,  State  v.  Uzzo.t  6  Penn. 
212.    The  objection  was  overruled.) 

A.    Yes,  sir. 

Q.    What  was  it? 

A.    It  was  bad. 

Q.  Had  Wilson  (the  deceased)  ever  told  you  about  any 
trouble  he  had  had  with  a  man  in  Denton,  Maryland,  where  he 
had  formerly  lived,  and  if  so,  what  was  it? 
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A.  Yes,  sir;  he  told  me  he  cut  a  man  up  there  in  his  home 
in  Denton,  Maryland. 

(Objected  to  by  the  State  as  immaterial.  Mr.  Layton  for 
the  prisoner  cited  in  support  of  the  testimony,  State  v.  Wiggins, 
7  Penn.  127,  76  Ati,  632;  Wharton  on  Homicide,  Sec.  272,  (3 
Ed.);  State  v.  Burton,  66  Pac.  633,  54  N.  W.  648). 

Pennewill,  C.  J.: — We  think  the  court  in  other  cases,  for 
instance,  State  v.  Wiggins,  supra,  and  State  v.  Lee,  1  Boyce  18,  74 
Atl.  4,  have  gone  far  in  admitting  testimony  respecting  threats, 
and  the  deceased's  reputation  for  violence  and  quarrelsomeness. 
And  while  it  may  be  difficult  to  distinguish  this  question,  in 
principle,  from  one  involving  a  threat,  yet  we  think  its  admis- 
sion would  open  the  door  wider  than  it  has  ever  been  in  any 
previous  case  in  this  state. 

The  effect  of  the  admission  of  such  testimony  would  be  to 
permit  the  defendant  in  every  homicide  case  to  prove  communi- 
cations made  by  the  deceased  to  the  prisoner,  and  of  course  it 
would  be  impossible  for  the  state  to  disprove  them.  We  think 
the  court  has  gone  quite  as  far  as  it  should  along  this  line,  and 
our  feeling  is  that  the  rule  should  not  be  further  extended. 

We  sustain  the  objection. 

The  prisoner  was  then  asked  to  step  aside  and  one  B.  was 
called  as  a  witness  and  testified,  without  objection,  as  follows: 

"I  know  Isaac  J.  Short  and  I  knew  Charles  Wilson  in  his 
lifetime.  I  told  Isaac  J.  Short  that  I  had  known  Charles  Wilson 
for  seven  or  eight  years  and  that  he  was  a  bad  man;  that  I  knew 
what  he  did  in  Denton,  that  he  was  in  a  shooting  scrap  there  and 
cut  a  man,  beat  his  wife  up  and  was  sent  up  for  two  years  for  that." 

Short,  the  prisoner,  was  then  recalled  and  on  motion  of  the 
state  the  previous  testimony  of  the  prisoner  as  to  what  Wilson 
had  told  him  was  ordered  stricken  out.  The  prisoner  then  testi- 
fied without  objection,  as  follows: 

"I  know  Mr.  Bartlett  who  just  testified.  He  told  me  that 
Wilson  was  a  dangerous  man;  that  he  cut  a  man  up  down  in  Den- 
ton and  beat  his  wife  and  was  serving  time  for  it." 
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Pennewill,  C.  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — Isaac  J.  Short,  the  prisoner  at  the 
bar,  is  charged  in  this  indictment  with  the  murder  of  Charles  L. 
Wilson,  in  the  Town  of  Lewes,  in  this  county,  on  the  eighteenth 
day  of  July,  of  the  present  year. 

The  prisoner  does  not  deny  that  he  shot  and  killed  the  de- 
ceased at  the  place  and  time  alleged,  but  claims  that  he  did  the 
killing  in  the  necessary  and  lawful  defense  of  his  life,  or  to 
escape  great  bodily  harm,  from  an  imminent  assault  upon  him  by 
the  deceased  with  a  razor. 

Inasmuch  as  the  prisoner  is  charged  with  murder  of  the  first 
degree,  it  is  necessary  for  the  court  to  define  and  explain  to  you 
as  clearly  as  we  can,  the  two  degrees  of  murder  as  well  as  man- 
slaughter. 

[3,  4]  But  we  will  say,  first,  that  malice  is  an  essential 
ingredient  of  the  crime  of  murder  of  both  degrees.  Without  malice 
there  can  be  no  murder  either  of  the  first  or  of  the  second  degree. 
Malice  is  a  condition  of  the  mind  or  heart,  and  as  here  used  the 
term  is  not  restricted  to  spite  or  malevolence  toward  the  par- 
ticular person  slain,  but  also  includes  that  general  malignity  and 
reckless  disregard  of  human  life  which  proceed  from  a  heart  void 
of  a  just  sense  of  social  duty  and  fatally  bent  on  mischief.  When- 
ever the  fatal  act  is  done  deliberately,  or  without  adequate  cause, 
the  law  presumes  that  it  was  done  with  malice,  and  the  burden  is 
on  the  prisoner  to  show  from  the  evidence,  or  by  inference  from  the 
circumstances  of  the  case,  that  the  act  was  not  done  with  malice. 

[5]  Malice  is  implied  by  law  from  every  unlawful  and  cruel 
act  committed  by  one  person  against  another,  for  the  law  consid- 
ers that  he  who  does  an  unlawful  and  cruel  act  voluntarily,  does 
it  maliciously.  When  the  killing  is  shown  to  have  been  done  with 
a  deadly  weapon,  that  is,  with  a  weapon  likely  to  produce  death, 
it  is  presumed  to  have  been  done  maliciously. 

Where  the  homicide  is  proved  the  law  presumes  that  it  was 
committed  with  malice,  but  it  goes  no  further  than  to  imply 
malice,  and  therefore  the  legal  presumption  goes  no  further  in  such 
case  than  that  it  was  murder  of  the  second  degree. 

[6]    Murder  of  the  first  degree  is  where  the  killing  was  done 
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with  express  malice  aforethought.  Express  malice  aforethought 
exists  when  one  person  kills  another  with  a  sedate,  deliberate 
mind  and  formed  design,  which  formed  design  or  purpose  may  be 
shown  from  the  circumstances  attending  the  act,  such  as  the  delib- 
erate selection  and  use  of  a  deadly  weapon,  knowing  it  to  be  such, 
stealthily  lying  in  wait,  preconcerted  plans,  or  the  previous  pro- 
curement or  preparation  of  instruments,  contrivances  or  other 
means  for  slaying  the  victim. 

[7,  8]  When  the  killing  by  a  deadly  weapon  is  admitted  or 
proved,  malice  aforethought  is  presumed,  in  the  absence  of  evi- 
dence to  the  contrary,  and  the  burden  of  showing  the  contrary  is 
on  the  accused,  as  the  natural  and  probable  consequences  of  the 
act  are  presumed  by  the  law  to  have  been  intended  by  the  person 
in  using  a  deadly  weapon.  If  the  jury  are  satisfied  from  the  evi- 
dence that  the  prisoner,  when  he  killed  the  deceased,  deliberately 
intended  so  to  do,  the  length  of  time  that  said  intention  existed  is 
immaterial,  and  the  killing  under  such  circumstances  would  be 
murder  unless  it  was  committed  in  lawful  self-defense. 

[9]  Murder  of  the  second  degree  is  where  the  killing  was  done 
with  implied  malice;  that  is,  when  the  malice  was  not  express,  as 
in  murder  of  the  first  degree,  but  is  an  inference,  or  conclusion  of 
law,  from  the  facts  proved.  It  is  where  there  is  no  deliberate 
mind  and  formed  design  to  take  life,  but  where  the  killing,  never- 
theless, was  done  without  justification  or  excuse,  and  without 
provocation,  or  without  sufficient  provocation  to  reduce  the  offense 
to  manslaughter.  For  example,  where  the  killing  was  done  with- 
out design  and  premeditation,  but  under  the  influence  of  a  wicked 
and  depraved  heart,  or  with  a  cruel  and  reckless  disregard  of  human 
life,  the  law  implies  malice  and  makes  the  offense  murder  of  the 
second  degree. 

[10]  Manslaughter  is  where  one  person  unlawfully  kills 
another  without  malice.  For  example,  it  is  committed  when  one 
in  a  sudden  quarrel,  in  the  heat  of  blood  or  in  a  transport  of  pas- 
sion, without  malice,  inflicts  a  mortal  wound,  without  time  for 
reflection  or  for  the  passions  to  cool.  In  order  to  reduce  the 
offense  to  manslaughter  the  provocation  must  be  very  great;  so 
great  as  to  produce  such  a  transport  of  passion  as  to  render  the 
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person,  for  the  time  being,  deaf  to  the  voice  of  reason.  While 
murder  proceeds  from  a  wicked  and  depraved  heart,  and  is  char- 
acterized by  malice,  manslaughter  results  not  from  malice  but 
from  unpremeditated  and  unreflecting  passion. 

We  have  been  asked  to  charge  you  in  respect  to  the  law  of  self- 
defense,  and  we  will  do  so  in  conformity  with  what  we  believe  to 
be  the  meaning  and  intent  of  the  decisions  of  the  court  upon 
that  principle  of  the  law. 

[11]  The  burden  of  establishing  self-defense  to  the  satisfac- 
tion of  the  jury  rests  upon  the  accused. 

[12,  13]  No  looks  or  gestures,  however  insulting,  no  words 
however  opprobrious  or  offensive,  can  amount  to  a  provocation 
sufficient  to  excuse  or  justify  an  assault.  And  in  repelling  or 
resisting  an  assault  no  more  force  may  be  used  than  is  necessary 
for  the  purpose;  and,  if  the  person  assailed  use  in  his  defense 
greater  force  than  is  necessary  for  that  purpose,  he  becomes  the 
aggressor.  If  the  deceased  first  attacked  the  prisoner,  even  though 
the  attack  was  of  such  a  character  as  to  create  in  the  mind  of  the 
prisoner  a  reasonable  belief  that  he  was  in  danger  of  death  or 
great  bodily  harm,  it  was  his  duty  to  retreat,  if  he  could  safely  do 
so,  or  to  use  such  other  reasonable  means  as  were  within  his  power 
to  avoid  killing  his  assailant.  No  one  may  take  the  life  of  another, 
even  in  the  exercise  of  the  right  of  self-defense,  unless  there  is  no 
other  available  means  of  escape  from  death  or  great  bodily  harm. 
If  the  jury  are  satisfied  from  the  evidence  that  the  deceased  first 
attacked  the  prisoner,  and  that  from  the  character  of  such  attack 
the  prisoner  had  reasonable  cause  to  believe,  and  did  believe,  that 
he  was  in  imminent  danger  of  death  or  great  bodily  harm,  and  that 
he  had  no  other  reasonable  means  of  avoiding  or  preventing  death 
or  great  bodily  harm,  then  the  killing  of  the  deceased  was  a  justi- 
fiable act  of  self-defense,  and  the  prisoner  should  be  acquitted  of 
any  crime. 

[14,  15]  The  law  accords  to  every  one  the  right  to  protect 
his  person  from  assault  and  injury  by  opposing  force  to  force,  and 
he  is  not  obliged  to  wait  until  he  is  struck  by  an  impending  blow. 
If  a  weapon  be  raised  in  order  to  shoot  or  strike,  or  the  danger  of 
other  personal  violence  be  imminent,  the  party  in  such  imminent 
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danger  may  protect  himself  by  striking  the  first  blow,  for  the  pur- 
pose of  repelling  and  preventing  the  attempted  injury.  But  the 
opposing  force  or  measure  of  defense  must  not  be  unreasonably 
disproportionate  to  the  requirements  of  the  occasion.  Although 
so  much  force  as  is  reasonably  necessary  may  be  used,  yet  if  the 
violence  used  is  greater  than  was  necessary,  under  the  circum- 
stances, to  repel  the  assault  or  avert  the  peril,  the  party  using  it 
is  himself  guilty  of  an  offense.  The  law  recognizes  the  right  of 
self-defense  for  the  purpose  of  preventing,  but  not  of  revenging, 
an  injury  to  the  person. 

[16]  Where  one  is  assaulted  upon  a  sudden  affray  and,  in 
the  judgment  of  the  jury,  honestly  believed,  on  reasonable  and 
sufficient  grounds,  that  he  was  in  imminent  danger  of  being  killed 
or  of  receiving  great  bodily  harm,  he  would  have,  in  self-defense, 
the  right  to  use  a  deadly  weapon  against  his  assailant.  But,  in 
exercising  such  right,  in  a  manner  likely  to  cause  death  or  great 
bodily  harm  to  his  assailant,  he  must  be  closely  pressed  by  him, 
and  must  have  retreated  as  far  as  he  conveniently  and  safely 
could  in  good  faith,  with  the  honest  intent  to  avoid  the  violence 
and  peril  of  the  assault.  If  these  be  so  sudden,  fierce  or  urgent 
as  not  to  allow  him  to  retreat  or  to  have  other  probable  means  of 
escape,  then  he  may  rightfully  use  a  deadly  weapon  in  his  defense. 
State  v.  Wilson,  5  Penn.  77,  62  AH.  227. 

[17]  In  further  justification  of  his  act  of  shooting,  and  as  an 
element  of  his  plea  of  self-defense,  the  prisoner  contends  that  the 
deceased  had  the  reputation  of  possessing  a  quarrelsome  and  vio- 
lent nature,  which  reputation  was  known  to  the  prisoner;  and  he 
seeks  to  excuse  the  manner  and  promptness  in  which  he  acted  in 
his  own  defense,  because  of  his  fear  arising  from  that  knowledge, 
and  of  his  fear  of  the  deceased's  advantage  in  size  and  strength. 

Upon  this  phase  of  the  defense  the  court  follows  the  decis- 
ions recently  made  in  the  cases  of  State  v.  Wiggins  and  State  v. 
Lee,  (1  Boyce  18,)  and  charges  you,  that  if  you  find  from  the  evi- 
dence that  an  actual  assault  was  first  made  by  the  deceased  upon 
the  prisoner,  it  is  then  proper  and  material  to  the  issue  raised  by 
the  plea  of  self-defense,  for  you  to  consider  and  determine  whether 
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the  prisoner  was,  at  the  time  of  the  shooting,  in  reasonable  fear 
of  death  or  of  great  bodily  harm. 

[18]  In  determining  what  constitutes  such  reasonable  fear, 
you  should  consider  the  conduct  of  the  deceased  just  before  the 
shooting,  the  violence  of  his  assault,  the  character  of  the  weapon 
he  employed,  his  superior  advantage  of  size  and  strength,  if  such 
existed,  as  well  as  the  prisoner's  knowledge  erf  his  assailant's 
reputation  for  being  quarrelsome  and  violent. 

[19]  Where  testimony  respecting  the  guilt  or  innocence  of 
the  prisoner  is  conflicting,  as  it  is  in  this  case,  you  should  reconcile 
it  if  you  can.  If  you  cannot  do  so,  you  should  accept  that  part 
of  it  which  you  deem  worthy  erf  credit,  and  reject  that  which  you 
deem  unworthy  of  credit,  having  regard  to  the  intelligence  or 
ignorance  of  the  witnesses,  their  opportunity  to  observe,  know, 
hear  and  remember  the  matters  and  things  to  which  they  have 
testified,  as  well  as  any  bias  they  may  have  arising  out  of  interest 
or  prejudice 

[20]  The  good  character  of  an  accused  person,  when  proved, 
is  to  be  taken  in  connection  with  all  the  other  evidence  in  the 
case,  and  is  to  be  given  just  such  weight,  under  all  the  facts  and 
circumstances  of  the  case,  as  in  the  judgment  of  the  jury  it  is  enti- 
tled to. 

[21]  In  conclusion  we  say,  that  in  every  criminal  prosecu- 
tion the  defendant  is  presumed  to  be  innocent  until  his  guilt  is 
proved  to  the  satisfaction  of  the  jury  beyond  a  reasonable  doubt. 
In  order  to  convict  the  prisoner  it  is  incumbent  upon  the  state  to 
prove  beyond  such  a  doubt  every  material  element  or  ingredient 
of  the  crime  charged.  If,  after  carefully  considering  and  weigh- 
ing all  the  evidence,  you  should  entertain  a  reasonable  doubt  of 
the  guilt  of  the  prisoner,  you  should  give  him  the  benefit  of  such 
doubt,  and  your  verdict  should  be  not  guilty. 

[22]  But  proof  beyond  a  reasonable  doubt  does  not  mean 
that  the  guilt  of  the  accused  must  be  established  with  the  absolute 
certainty  of  a  mathematical  demonstration.  Matters  of  fact  are 
required  to  be  proved  to  a  moral  certainty.  To  require  more  in 
dealing  with  human  conduct,  and  the  affairs  of  life,  would  be 
impracticable  and  therefore  unreasonable.     It  is  sufficient  that 
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any  disputed  fact  in  the  case  shall  be  established  by  that  amount 
of  competent  and  appropriate  evidence  which  will  satisfy  a  fair 
and  unprejudiced  mind  beyond  a  reasonable  doubt. 

Reasonable  doubt  in  the  legal  sense,  therefore,  does  not  mean 
a  vague,  speculative  or  whimsical  doubt,  nor  a  mere  possible 
doubt,  but  a  substantial  doubt,  and  such  a  doubt  as  intelligent, 
reasonable  and  impartial  men  may  honestly  entertain  after  a  care- 
ful examination,  and  conscientious  consideration,  of  all  the  evi- 
dence. If,  after  carefully  and  conscientiously  considering  all  the 
evidence  in  the  case  you  believe  that  the  guilt  of  the  prisoner  has 
been  established  beyond  such  a  reasonable  doubt,  your  verdict 
should  be  guilty.  If  you  are  not  satisfied  beyond  such  reasonable 
doubt  of  the  guilt  of  the  prisoner,  your  verdict  should  be  not 
guilty. 

We  may  say  further  for  your  guidance,  if  you  are  satisfied 
beyond  a  reasonable  doubt  from  the  evidence  that  the  prisoner 
killed  the  deceased  with  express  malice  aforethought,  that  is,  with 
a  sedate,  deliberate  mind  and  formed  design  to  kill,  and  not  in 
lawful  self-defense,  your  verdict  should  be  guilty  in  manner  and 
form  as  he  stands  indicted,  which  is  murder  of  the  first  degree. 

If  you  are  not  satisfied  that  the  prisoner  is  guilty  of  murder 
of  the  first  degree,  but  are  satisfied  that  he  killed  the  deceased  mali- 
ciously, without  justification  or  excuse,  your  verdict  should  be 
guilty  of  murder  of  the  second  degree.  If  you  are  not  satisfied 
that  the  prisoner  is  guilty  of  murder  either  of  the  first  or  second 
degree,  but  are  satisfied  that  he  killed  the  deceased  unlawfully,  in 
the  heat  of  blood,  or  in  a  transport  of  passion,  without  time  for 
reflection  or  for  the  passions  to  cool,  your  verdict  should  be  guilty 
of  manslaughter. 

But,  if  you  are  satisfied  from  the  evidence  that  the  prisoner 
killed  the  deceased  in  necessary  and  lawful  self-defense,  your  ver- 
dict should  be  not  guilty. 

Verdict,  not  guilty. 
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State  vs.  Lorenzo  M.  Massey. 

1.  Abortion — Elements  op  Offense. 

In  a  prosecution  for  an  attempt  to  produce  a  miscarriage,  committed  in 
violation  of  Act  February  13,  1883  {Rev,  Code  1852,  amended  to  1893,  p.  930 
[17  Del.  Laws,  c.  226]  )  §  2,  providing  that  every  person  who,  with  intent  to 
procure  the  miscarriage  of  any  pregnant  woman,  unless  the  same  shall  be 
necessary  to  preserve  her  life,  shall  administer  any  drug  or  use  any  instrument 
to  produce  a  miscarriage,  shall  be  guilty  of  a  felony,  whether  a  miscarriage 
results  or  not,  the  state  must  show  accused's  use  of  drugs  or  instrument  with 
intent  to  produce  the  miscarriage  of  a  pregnant  woman,  or  a  woman  whom 
accused  supposed  to  be  pregnant,  and  that  such  miscarriage  was  not  neces- 
sary to  preserve  the  life  of  the  woman. 

2.  Abortion — Attempted  Abortion — Essentials. 

Under  Act  February  13th,  1883  (Rev.  Code  1852,  amended  to  1893,  p. 
930  [17  Del.  Laws,  c.  226])  §  2,  denouncing  the  crime  of  abortion,  an  accused 
may  be  guilty,  though  no  miscarriage  result. 

3.  Abortion — Attempted  Abortion — Essentials. 

Under  Act  February  13th,  1883  (Rev.  Code  1852,  amended  to  1893,  p. 
930  [1 7  Del.  Laws,  c.  2261)  §  2,  denouncing  the  crime  of  abortion,  it  is  no  defense 
to  a  prosecution  to  show  that  the  female  consented;  the  intent  to  produce 
an  unlawful  abortion  being  the  gravamen  of  the  crime. 

4.  Criminal  Law — Defenses — "Alibi". 

The  defense  of  an  "alibi"  is  that  accused  was  not  present  at  the  place 
where  the  crime  was  committed. 

5.  Criminal  Law — Trial — Questions  for  Jury. 

The  jury  is  the  judge  of  the  weight  of  the  testimony  and  the  credibility 
of  the  witnesses,  and  in  determining  those  facts  should  consider  the  character 
of  the  witnesses  and  their  relation  and  interest  to  the  outcome  of  the  prose- 
cution. 

6.  Criminal  Law — Evidence — Presumption  of  Innocence. 

Every  accused  person  is  presumed  to  be  innocent  until  he  is  proven 
guilty  beyond  a  reasonable  doubt. 

7.  Criminal  Law — Evidence — Reasonable  Doubt. 

Reasonable  doubt  is  not  a  mere  imaginary  or  possible  doubt,  but  a  rea- 
sonable doubt,  which  intelligent  men  may  entertain  after  a  consideration  of 
all  of  the  evidence  introduced  in  a  criminal  prosecution. 

(October  5,  1911.) 

Pennewill,  C.  J.,  and  Woolley  and  Rice,  J.  J.,  sitting. 
Frank  M.  Jones,  Deputy  Attorney  General,  for  the  State. 
Charles  W.  Cullen  and  Albert  Worth  for  the  defendant. 
Court  of  General  Sessions,  Sussex  County,  October  Term, 
1911. 

Indictment  for  Abortion;  the  charge  relied  upon  being  that 


502  Court  op  General  Sessions — 1911.  [2Boyc» 

Charge. 


the  defendant  unlawfully,  feloniously  and  with  the  intent  to  pro- 
cure the  miscarriage  of  Maggie  £.  Blades,  she  being  a  pregnant 
woman,  then  and  there  supposed  by  the  defendant  to  be  pregnant, 
did  use  a  certain  instrument  upon  the  said  Maggie  E.  Blades  with 
intent  to  procure  the  miscarriage  of  her,  the  same  not  being  neces- 
sary to  preserve  her  life. 

Pennewill,  C.  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — You  will  find  that  there  are  four 
counts  in  this  indictment  against  the  prisoner,  but  the  state,  as 
you  have  heard,  relies  entirely  upon  the  fourth,  that  is,  the  last 
count  in  the  indictment,  which  charges  that  the  prisoner,  Lorenzo 
M.  Massey,  did  on  the  sixteenth  day  of  July,  of  the  present  year, 
unlawfully,  feloniously,  and  with  the  intent  to  procure  the  mis- 
carriage of  one  Maggie  E.  Blades,  she,  the  said  Maggie  E.  Blades, 
then  and  there  being  a  pregnant  woman,  then  and  there  supposed 
by  the  said  Lorenzo  M.  Massey  to  be  pregnant,  did  use  a  certain 
instrument  upon  her  the  said  Maggie  E.  Blades  with  intent  to 
procure  the  miscarriage  of  her,  the  said  Maggie  E.  Blades,  the 
same  not  being  necessary  to  preserve  the  life  of  her,  the  said  Maggie 
E.  Blades. 

[1]  This  indictment  is  based  upon  the  provision  of  the  act 
of  the  General  Assembly  passed  February  13th,  1883  (Revised 
Code,  p.  930),  section  2  of  which  is  in  this  language: 

"Every  person  who,  with  the  intent  to  procure  the  miscar- 
riage of  any  pregnant  woman  or  women  supposed  by  such  person 
to  be  pregnant,  unless  the  same  be  necessary  to  preserve  her  life, 
shall  administer  to  her,  advise,  or  prescribe  for  her,  or  cause  to 
be  taken  by  her  any  posion,  drug,  medicine,  or  other  noxious 
thing,  or  shall  use  any  instrument  or  other  means  whatsoever,  or 
shall  aid,  assist,  or  counsel  any  person  so  intending  to  procure  a 
miscarriage,  whether  said  miscarriage  be  accomplished  or  not, 
shall  be  guilty  of  a  felony,"  etc. 

In  order  to  warrant  the  jury  in  the  present  instance  in  find- 
ing a  verdict  of  guilty  under  this  statute,  the  burden  is  on  the 
state  to  prove  to  your  satisfaction  beyond  a  reasonable  doubt  (1) 
that  the  prisoner,  Lorenzo  M.  Massey,  on  the  sixteenth  day  of 
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July  of  the  present  year,  in  this  county,  used  an  instrument  as 
alleged  in  this  indictment;  (2)  that  he  so  used  it  then  and  there 
with  the  intent  to  procure  a  miscarriage  of  Maggie  E.  Blades,  she 
being  then  and  there  pregnant,  or  the  said  prisoner  supposing  her 
to  be  pregnant;  and  (3)  that  said  miscarriage  was  not  then  and 
there  necessary  to  preserve  the  life  of  the  said  Maggie  E.  Blades. 

[2,  3]  If  you  are  satisfied  beyond  a  reasonable  doubt  that 
the  state  has  proved  all  these  facts  which  are  essential  to  consti- 
tute the  elements  of  the  alleged  felony,  your  verdict  should  be 
guilty.  K  you  are  not  so  satisfied,  your  verdict  should  be  not 
guilty.  It  is  not  necessary  for  the  state  to  prove  that  the  pris- 
oner actually  caused  or  accomplished  the  alleged  miscarriage  of 
Maggie  E.  Blades.  It  would  be  sufficient,  so  far  as  respects  this 
element  of  the  offense  charged,  if  you  are  satisfied  that  the  pris- 
oner used  the  alleged  instrument  with  the  intent  to  procure  a  mis- 
carriage of  Maggie  E.  Blades,  whether  such  intent  was  accom- 
plished or  not.  Nor  would  the  consent  of  Maggie  E.  Blades  to 
the  prisoner's  alleged  attempt  to  procure  her  miscarriage  be  a 
sufficient  or  lawful  defense  for  him,  in  view  of  the  positive  provi- 
sion of  said  statute,  if  the  prisoner  actually  used  an  instrument  as 
alleged  in  the  indictment. 

We  may  say  to  you,  that  the  gravamen  of  this  offense  is  the 
intent.  If  you  believe  the  woman  was  pregnant,  or  that  the 
defendant  supposed  her  to  be,  and  that  he  used  the  alleged  instru- 
ment, you  are  to  decide  whether  he  used  it  for  the  purpose,  and 
with  the  intent,  of  procuring  a  miscarriage.  If  he  did  use  the 
instrument,  but  you  believe  it  was  for  some  other  purpose,  or  with 
some  other  intent,  than  to  procure  a  miscarriage,  it  would  not 
constitute  the  crime  charged  under  this  statute.  The  specific 
intent  here  is  to  produce  the  miscarriage,  and  the  act  or  advice 
must  relate  to  that. 

[4]  The  defense  set  up  in  this  case  is  what  is  termed  in  law 
an  alibi,  the  meaning  of  which  is  that  the  defendant  at  the  time 
of  the  alleged  commission  of  the  offense  was  elsewhere — not  at 
the  place  where  the  crime  is  alleged  to  have  been  committed,  and 
therefore  could  not  have  committed  the  offense. 

You  have  heard  the  testimony  in  this  case,  and  it  now 
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becomes  your  duty  to  carefully  and  conscientiously  consider  that 
testimony  in  order  to  reach  a  just  verdict.  We  may  say  to  you 
that  you  are  the  judges  of  the  weight  of  the  testimony  and  the 
credibility  of  the  witnesses,  and  in  determining  these  facts  you 
have  a  right  to  consider  the  character  of  the  witnesses,  as  you  have 
seen  them  upon  the  stand,  their  relation  to  this  particular  case  and 
their  interest  as  affected  thereby. 

In  conclusion  we  say  that  every  accused  person  is  presumed 
to  be  innocent  until  he  is  proven  guilty  beyond  a  reasonable 
doubt.  A  reasonable  doubt  in  legal  contemplation  is  not  a  mere 
imaginary,  whimsical  or  possible  doubt,  but  such  a  reasonable 
and  substantial  doubt  as  intelligent  and  impartial  men  may  rea- 
sonably entertain  after  a  careful  consideration  of  all  the  evidence. 

The  case  is  now  submitted  to  you  for  your  verdict  in  accord- 
ance with  the  facts  as  you  find  them,  and  with  the  law  as  the 
court  has  given  it  for  your  guidance. 

Verdict,  guilty. 


Gardener  W.  Shocrxey  vs.  Robert  McCullough. 

Negligence— Evidence— Presumptions — Burden  of  Proof. 
One  suing  for  negligence  has  the  burden  of  proving  it. 
Negligench — Steam  Threshing  Outfit — Care  Required. 
One  using  a  steam  threshing  machine  in  threshing  grain  must  use  such 
re  as  a  reasonably  prudent  person  would  use  under  the  circumstances  to 

>read  of  fire. 

[gence — Steam  Threshing  Outfit — Care  Required. 

e  one  engages  another  to  thresh  his  wheat  with  a  steam  threshing 

the  latter  impliedly  agrees  to  use  reasonable  care  commensurate 

ituation  to  prevent  the  loss  of  property  by  fire. 

gence— Operating  Traction   Engine  Without  Spark  Pro- 

>perating  a  traction  engine  in  vi  olation  of  25  Del  Lams,  c.  243, 
iperators  of  engines  to  provide  them  with  spark  protectors,  is  guilty 
ice  per  ae;  but,  to  justify  a  recovery  for  a  loss  of  property  by  fire 
rks,  it  must  appear  that  the  loss  was  proximately  caused  by  such 
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5.  Negligence — Destruction   of   Property   by   Fire — Contributory 
Negligence. 

Where  plaintiff,  employing  defendant  to  thresh  his  wheat  with  a  steam 
threshing  machine  and  knowing  the  danger,  insisted  that  the  engine,  not 
equipped  with  a  proper  spark  protector,  should  be  placed  dangerously  near  a 
stack  of  wheat,  which  was  destroyed  by  fire,  he  was  guilty  of  contributory 
negligence. 

6.  Evidence — Conflicting  Evidence — Question  for  Jury. 

The  jury  must  reconcile  the  conflicting  evidence,  and  where  they  cannot 
do  so  they  must  accept  the  part  which  they  believe  worthy  of  credit,  taking 
into  consideration  the  fairness  of  the  witnesses  and  their  intelligence  and 
knowledge. 

(November  16,  1911.) 

Judges  Boyce  and  Rice  sitting. 

Julian  C.  Walker  for  plaintiff. 

William  S.  HiUes  and  Robert  H.  Richards  for  defendant. 

Superior  Court,  New  Castle  County,  November  Term,  1911. 

Action  on  the  case  to  recover  damages  to  wheat  and  straw 
from  fire  caused  by  sparks  emitted  from  a  traction  engine  alleged 
to  be  owned  and  operated  by  the  defendant.  The  wheat  and 
straw  were  destroyed  at  the  time  of  the  threshing.  The  defendant 
admitted  that  he  was  the  owner  of  the  engine  and  thresher  at  the 
time  of  the  accident,  but  denied  that  he  was  in  the  control  and 
management  thereof  at  the  time — his  claim  being  that  he  had 
leased  the  engine  and  thresher  to  another  who  was  engaged  by 
plaintiff  to  thresh  his  wheat. 

Boyce,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — This  action  was  brought  by  Gard- 
ener Shockley,  the  plaintiff,  against  Robert  McCullough,  the 
defendant,  to  recover  damages  for  the  destruction  of  wheat  and 
wheat  straw  by  fire  alleged  to  have  been  occasioned  by  the  neg- 
ligence of  the  defendant,  at  the  time  he  was  engaged  in  threshing 
the  plaintiff's  wheat.  The  plaintiff  variously  charges  in  his  dec- 
laration in  substance  that  the  defendant,  being  the  owner  of  a 
steam  traction  engine  and  thresher,  did  on  the  twenty-seventh 
day  of  August,  A.  D.  1910,  when  threshing  the  plaintiff's  wheat,  in 
this  county,  (1)  negligently  use  and  operate  the  engine  without 
having  attached  to  the  smokestack  thereof  a  suitable  and  suffi- 
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cient  spark  catcher  or  spark  protector;  (2)  that  he  did  so  use  and 
operate  his  said  engine  without  any  spark  catcher  or  protector; 
(3)  that  he  did  so  suffer  and  permit  his  said  engine  to  be  used  and 
operated  without  a  suitable  or  sufficient  spark  catcher  or  protec- 
tor; (4)  that  he  did  so  use  and  operate  his  said  engine  without  a 
suitable  and  sufficient  spark  catcher  or  spark  protector  of  a  coni- 
cal or  funnel  shape  and  of  a  heavy  wire  material  and  of  a  mesh  not 
larger  than  one-eighth  of  an  inch,  without  having  the  smokestack 
of  the  engine  securely  protected  by  such  spark  protector,  contrary 
to  an  act  of  the  General  Assembly  of  this  state;  (5)  that  he  so 
did  suffer  and  permit  his  said  engine  to  be  used  without  having 
securely  attached  to  the  smokestack  thereof  a  suitable  and  suffi- 
cient spark  catcher  or  protector  as  last  described,  according  to 
said  act  of  assembly;  and  (6)  that  he  did  both  use  and  permit  his 
said  engine  to  be  used  without  having  such  protection  as  last 
mentioned  against  an  act  of  the  General  Assembly,  whereby  and 
on  account  thereof  it  is  alleged  that  divers  sparks  and  portions  of 
fire  and  igneous  matter  passed  and  blew  out  of  said  engine  and 
smokestack  and  was  communicated  to  two  stacks  of  wheat  and 
straw,  containing  a  large  quantity  both  of  wheat  and  straw  which 
were  and  became  ignited  and  set  on  fire,  so  that  one  of  said  stacks 
of  wheat  and  straw  was  totally  burned  and  destroyed  and  the  other 
of  said  stacks  was  and  became  damaged  and  rendered  of  much 
less  value  to  the  plaintiff  than  it  otherwise  would  have  been, 
whereby  the  plaintiff  alleges  that  he  has  sustained  damages  and 
for  which  he  has  brought  this  action.  These  allegations  briefly 
state  the  plaintiff's  claim  which  you  are  called  upon  to  consider. 
You  have  all  the  evidence  before  you,  and  we  shall  not  attempt  a 
detailed  statement  thereof. 

The  defendant  admits  that  he  was  the  owner  of  the  engine 
and  thresher  at  the  time  of  the  alleged  accident,  but  he  denies 
that  he  was  in  control  of  or  was  operating  the  same  at  the  time 
of  the  accident.  On  the  contrary,  he  claims  that  he  had  rented 
the  engine  and  thresher  to  one  Wesley  Russell  for  the  entire 
threshing  season;  that  Russell  and  not  he  was  in  the  control,  pos- 
session and  management  of  the  engine  and  machine  as  lessee;  and 
that  he  had  nothing  whatever  to  do  with  threshing  plaintiff's 
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wheat.  It  is  further  insisted  on  the  part  of  the  defendant  that  the 
plaintiff,  against  the  warning  of  Russell  as  to  the  danger  of  fire, 
had  the  latter  to  set  the  engine  between  the  said  two  stacks  of 
straw  and  very  close  to  one  of  them  so  that  he  might  thresh  some 
wheat  in  the  barn  first,  and  that  the  plaintiff  sent  Russell  into  the 
barn  and  was  himself  in  charge  of  the  engine  at  the  time  the  larger 
of  the  two  stacks  was  discovered  to  be  on  fire,  and  it  is  urged  that 
if  you  believe  this  testimony  the  plaintiff  assumed  the  risk  and  was 
guilty  of  contributory  negligence  which  proximately  entered  into 
the  accident,  and  that  he  cannot  therefore  have  a  recovery. 

The  plaintiff  denies  that  he  gave  any  directions  as  to  the  plac- 
ing of  the  engine,  or  that  he  was  in  charge  thereof  at  the  time  of 
the  discovery  of  fire  in  the  stack. 

[1]  This  is  an  action  for  negligence  charged  against  the 
defendant.  If  you  should  find  there  was  no  negligence  on  the  part 
of  the  defendant,  the  plaintiff  cannot  have  a  recovery.  Negli- 
gence is  never  presumed.  It  must  be  proved,  and  the  burden  of 
proving  it  is  upon  the  plaintiff. 

[2]  A  person  engaged  in  using  a  steam  threshing  machine  in 
threshing  wheat  is  required  to  use  that  degree  of  care  and  prudence 
commensurate  with  the  danger  to  which  property  is  necessarily 
exposed  by  him  in  the  use  thereof — that  is,  such  care  as  a  reason- 
ably prudent  person  would  use  tinder  all  the  circumstances. 
Martin  v.  McCrary,  115  Tenn.  316,  89  5.  W.  324, 1  L.  R.  A.  (N.  S.) 
530;  Railroad  p.  Fort,  112  Tenn.  432,  80  S.  W.  429. 

[3]  When  one  engages  another  to  thresh  his  wheat,  using  a 
threshing  machine  with  steam  as  a  power,  there  is  an  implied  ob- 
ligation on  his  part  both  to  use  due  and  reasonable  care,  com- 
mensurate with  the  situation,  to  prevent  loss  or  danger  to  the 
other.    Gillingham  v.  Christen,  55  IU.  App.  17. 

[4]  By  Chapter  243,  Volume  25,  Laws  of  Delaware,  p.  545,  it  is 
provided  "that  from  and  after  the  approval  of  this  act  no  owner 
of  a  traction  engine  shall  use  or  operate  such  engine  or  suffer  or 
permit  the  same  to  be  used  or  operated  unless  there  has  been 
securely  attached  to  the  smokestack  thereof  a  suitable  and  suffi- 
cient spark  catcher  or  spark  protector,  which  spark  catcher  or 
spark  protector  shall  be  of  a  conical  or  funnel  shape  and  of  a  heavy 
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wire  material,  and  of  a  mesh  not  larger  than  one-eighth  of  an 
inch,  and  thereafter  no  owner  of  a  traction  engine  as  aforesaid 
shall  suffer  or  permit  said  engine  to  be  operated  without  having 
the  smokestack  thereof  securely  protected  by  such  spark  pro- 
tector,' '  etc. 

If  you  should  believe  from  the  evidence  that  the  defendant 
permitted  the  traction  engine  in  question  to  be  used  and  operated 
without  having  attached  to  the  smokestack  thereof  a  spark  catcher 
or  spark  protector,  of  such  character  as  to  comply  with  the 
statute  of  the  State  of  Delaware,  while  such  conduct  on  the  part 
of  the  defendant  would  amount  to  negligence  per  se,  nevertheless, 
before  the  jury  can  find  for  the  plaintiff  by  reason  of  such  negli- 
gence, they  must  be  satisfied  from  the  evidence  that  the  loss  and 
damage  sustained  by  the  plaintiff,  if  any,  was  proximately  caused 
by  the  plaintiff's  conduct  in  so  permitting  the  traction  engine  to 
be  used  and  operated  without  such  spark  protector. 

[5]  If  you  should  find  from  the  evidence  that  the  defendant 
was  negligent  in  failing  to  equip  his  traction  engine  with  a  suit- 
able spark  arrester,  or  was  otherwise  negligent,  yet  if  the  jury 
should  also  find  from  the  evidence  that  the  plaintiff  was  guilty 
of  negligence  which  proximately  contributed  to  the  accident  and 
to  the  resulting  damage  and  loss,  in  that  event  the  plaint  ff  would 
be  guilty  of  contributory  negligence  and  cannot  recover. 

If  you  should  believe  from  the  evidence  that  the  plaintiff 
against  warning  insisted  upon  the  traction  engine  being  placed  in 
a  position  dangerously  near  the  stack  of  wheat  which  was  burned, 
and  that  the  engine  was  placed  as  directed  by  the  plaintiff  and  the 
fact  of  its  being  so  placed  proximately  contributed  to  the  acci- 
dent and  injury,  then  the  plaintiff  cannot  recover  in  this  action. 

If,  however,  you  should  find  from  the  evidence  that  the 
defendant  engaged  to  thresh  the  plaintiff's  wheat  and  that  he  was 
guilty  of  the  negligence  complained  of  by  the  plaintiff  and  that  his 
negligence  was  the  proximate  cause  of  the  damages  complained 
of,  your  verdict  should  be  for  the  plaintiff. 

[6]  We  say  to  you,  gentlemen,  that  in  cases  where  the  evi- 
dence is  conflicting,  it  is  the  duty  of  the  jury  to  reconcile  it  if  they 
can.     If  they  cannot,  they  should  accept  that  portion  of  the  tes- 
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timony  which  they  believe  to  be  worthy  of  credit  and  reject  that 
which  they  believe  to  be  unworthy  of  credit,  taking  into  consid- 
eration the  apparent  fairness  of  the  witnesses  as  you  saw  them 
upon  the  stand,  their  intelligence  and  their  knowledge  of  the  things 
of  which  they  give  their  testimony.  You  are  to  be  controlled  by 
the  weight  or  preponderance  of  the  evidence  in  reaching  your 
verdict.  If  you  find  for  the  plaintiff,  your  verdict  should  be  for 
the  value  of  the  wheat  and  straw  proved  to  have  been  destroyed 
and  also  for  the  value  of  the  damage  proved  to  have  been  done 
to  that  portion  of  the  wheat  and  straw  which  was  not  totally 
destroyed. 

Verdict  for  defendant. 


The  American  Agricultural  Chemical  Company,  a  corpora- 
tion of  the  State  of  Connecticut,  vs.  George  S.  Gooden. 

Pleading — Judgment  on  Affidavit  of  Defense. 

Plaintiff  is  not  entitled  to  judgment  before  the  last  day  of  the  term  on 
affidavit  of  demand  for  the  amount  admitted  by  the  affidavit  of  defense  to  be 
due,  provided  by  statute  and  Rule  27  of  the  Superior  Court;  the  motion 
for  judgment  by  default  not  having  been  made  until  after  the  second  Friday 
of  the  term. 

(November  27,  1911.) 

Judges  Boyce  and  Rice  sitting 

Josiah  O.  Wolcott  for  plaintiff. 

Caleb  E.  Burchenal  for  defendant. 

Superior  Court,  New  Castle  County,  November  Term,  1911. 

Summons  Case  (No.  76,  November  Term,  1911). 

Application  for  judgment  at  first  term,  before  the  last  day  of 
the  term,  on  affidavit  of  demand,  for  the  amount  admitted  to  be 
due  by  the  plaintiff  in  his  affidavit  of  defense ;  the  motion  for  judg- 
ment by  default  not  having  been  made  until  after  the  second 
Friday  of  the  said  term,  as  provided  by  statute  and  Rule  27  of 
the  Superior  Court. 
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In  support  of  his  motion,  Mr.  Wolcott,  for  plaintiff,  cited  the 
said  rule  and  Chapter  135,  Vol.  16,  Laws  of  Del.,  Rev.  Code  699. 

Boyce,  J.: — This  is  an  application  for  judgment  after  the 
second  Friday  of  the  term  for  the  amount  admitted  by  the  defend- 
ant to  be  due  in  his  affidavit  of  defense.  Notwithstanding  the 
defendant's  admission,  we  think  the  plaintiff  cannot  take  judg- 
ment at  any  other  time  than  that  named  in  the  statute  and  rule 
of  court,  that  is,  on  the  second  Friday  of  the  term,  or  on  the  last 
day  thereof.  Of  course,  the  plaintiff  can  make  his  election  to 
take  judgment  for  the  amount  admitted  to  be  due,  at  any  time 
within  the  term.  He  now  asks  for  something  more  than  an  elec- 
tion to  take  judgment  for  the  amount  admitted  to  be  due  in  the 
affidavit  of  defense;  he  asks  for  judgment  immediately,  and  after 
the  second  Friday  of  the  term 

Such  a  judgment,  as  is  now  asked  for,  may  by  special  motion 
be  entered  on  the  second  Friday  of  the  term  to  which  the  process 
is  returnable,  or  it  will,  by  motion  entered  on  the  motion  doc- 
ket, be  entered  on  the  last  day  of  the  term,  unless  an  adjournment 
of  the  court  is  had  before  that  time  for  more  than  ten  days,  in 
which  event  judgment  may  be  entered  on  the  day  of  such  adjourn- 
ment. We  think  the  application  to  enter  the  judgment  immedi- 
ately should  be  refused. 

Rice,  J. : — Under  Section  4,  Chapter  106,  Revised  Code,  p.  789, 
provision  is  made  for  two  kinds  of  speedy  judgments.  One  on 
the  last  day  of  the  term  in  default  of  affidavit  of  defense  being 
filed;  the  other  by  statute  and  by  rule  of  court  making  even  a 
more  speedy  judgment,  that  is,  on  the  second  Friday  of  the 
term.  The  affidavit  of  defense,  we  understand,  in  this  case,  was 
filed  on  the  first  Thursday  of  the  term,  within  the  rule,  and  it  gave 
the  plaintiff  from  that  time  until  the  second  Friday  to  elect  as  to 
one  or  more  of  the  speedy  forms  of  judgment,  the  first  of  these  the 
plaintiff  has  failed  to  take  advantage  of.  The  other  form  of  judg- 
ment, to  my  mind,  is  left  to  the  last  day  of  the  term. 
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Mary  C.  Kbatley  vs.  The  Grand  Fraternity,  a  corporation, 
existing  under  the  Laws  of  the  State  of  Pennsylvania. 


1.  Evidence — Opinion  Evidence — Hypothetical  Questions. 

A  hypothetical  question,  put  to  a  physician  testifying  as  an  expert,  need 
not  contain  a  complete  statement  of  the  facts;  but  the  omissions  may  be 
brought  out  on  cross  examination. 

2.  Insurance — Fraternal   Insurance — Contracts— What   Law   Gov- 
erns. 

A  benefit  certificate,  issued  by  a  foreign  corporation  at  its  home  office  in 
a  sister  state,  on  an  application  providing  that  it  was  made  to  the  corporation 
at  its  home  office,  is  a  contract  of  the  sister  state,  governed  by  its  laws. 

3.  Insurance — Life  Insurance — Warranties  in  Application. 

At  common  law,  answers  to  questions  in  an  application  for  life  insurance 
were  taken  to  be  literal  warranties  of  their  truth,  and,  if  false,  a  contract  of 
insurance  was  vitiated,  though  the  answers  were  made  in  good  faith,  regard- 
less of  the  materiality  of  the  questions  or  answers  to  the  risk. 

4.  Insurance — Life   Insurance — Warranties  in  Application. 

Act  Pa.  June  23,  1885  (P.  L.  134),  providing  that  no  untrue  statements 
in  an  application  for  hie  insurance,  made  in  good  faith  by  the  applicant,  shall 
effect  a  forfeiture,  unless  the  same  relate  to  a  matter  material  to  the  risk, 
excludes  literal  warranties,  so  far  as  they  may  be  resorted  to,  to  enforce  imma- 
terial matters;  and  an  untrue  statement  must  be  of  a  material  matter  to  con- 
stitute a  defense,  and  whether  a  statement  in  an  application  made  in  good  faith 
was  true,  and  whether,  if  false,  it  prejudiced  the  risk,  are  for  the  jury. 

5.  Trial — Deliberations  of  Jury. 

The  jury  are  the  judges  of  the  weight  of  the  testimony,  and,  where  the 
evidence  is  conflicting,  they  must,  if  possible,  reconcile  it,  and,  when  they 
cannot  do  so,  they  must  reject  that  which  is  unworthy  of  credit;  regard  being 
given  to  the  demeanor,  fairness,  character,  intelligence,  and  interest  of  the 
witnesses. 

6.  Insurance — Fraternal  Insurance — False  Statements  in  Applica- 
tion. 

Where  an  application  for  life  insurance,  governed  by  Act  Pa.  June  23, 
1885  (P.  L.  134),  providing  that  no  untrue  statement  in  an  application,  made 
in  good  faith,  shall  effect  a  forfeiture,  unless  it  relates  to  a  material  matter, 
concealed  the  fact  that  applicant  had  suffered  from  a  disease  and  had  under- 
gone an  operation  therefor  some  eight  or  nine  years  prior  to  the  application, 
there  could  be  no  recovery  on  the  policy,  if  by  reason  of  the  disease  and  opera- 
tion his  health  was  seriously  impaired,  thereby  affecting  the  risk. 

7.  Insurance — Fraternal  Insurance — False  Statements  in  Applica- 
tion. 

The  failure  of  insured  to  disclose  in  his  application  that  he  suffered  from 
diabetes  or  other  serious  ailment  affecting  his  general  health  at  the  time  of 
the  application  defeated  a  recovery  on  the  policy. 

8.  Insurance — Misrepresentations  in  Application — Effect. 

Where  an  applicant  for  insurance  made  false  answers  respecting  matters 
material  to  the  risk,  or  made  willful  false  answers  to  deceive  insurer,  a  recov- 
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ery  could  not  be  had  on  a  policy  governed  by  Act   Pa.  June   23,  1885  (P. 
L.  134). 

(December  11,  1911.) 

Pennewill,  C.  J.,  and  Boyce  and  Rice,  J.  J.,  sitting. 
John  Biggs  and  Armon  D.  Chaytor  for  plaintiff. 
Leonard  E.  Wales  and  Joseph  A.  Langfitt  (of  the  Pittsburg, 
Pa.,  bar)  for  defendant. 

Superior  Court,  New  Castle  County,  November  Term,  1911. 
Action  of  Covenant  (No.  45,  May  Term,  1910). 

(Same  case  heard  on  demurrers  to  pleas  and  replications,  ante 

267,  78  Ail.  874,  also  writ  of  error  to  judgment  in  this  case, 
3  Boyce—.) 

This  action  was  brought  by  the  plaintiff,  who  was  the  widow 
of  William  J.  Keatley,  deceased,  to  recover  the  sum  of  two  thou- 
sand dollars  insurance,  under  a  death  benefit  certificate  of  mem- 
bership issued  by  the  defendant  to  the  plaintiff's  husband  in 
which  she  was  named  as  the  sole  beneficiary.  Payment  was 
refused  on  the  ground  that  the  deceased  made  untrue  answers  in 
his  application  for  membership  and  was  at  the  time  in  bad  health. 

At  the  trial  counsel  for  defendant  propounded  to  T.,  a  prac- 
ticing physician  (who  was  examined,  qualified  and  admitted  as 
an  expert,  but  who  did  not  hear  all  of  the  testimony  in  the  case) 
the  following  question,  as  based  upon  the  testimony:  "Doctor, — 
given  a  man  of  from  forty-nine  to  fifty  years  of  age,  weighing  from 
one  hundred  and  ninety  to  two  hundred  and  ten  pounds,  whose 
occupation  was  that  of  freight  conductor  and  who,  until  about  a 
week  prior  to  his  death,    October    IS,  1909,  was  able  to  perform 
his  duties; — in  June,  1908,  he  consults  a  physician  complaining 
to  him  of  frequent  and  excessive  urination,  of  passing  large  quan- 
tities of  water  frequently,  of  being  worried  at  night  from  loss  of 
sleep  and  rest,  of  having  to  pass  urine  almost  every  fifteen  minutes 
at  night,  of  craving  sweets,  of  being  always  thirsty,  of  having  lost 
fifteen  or  twenty  pounds  within  a  short  time  previous,  whose 
urine  upon  being  examined  twice  a  week  for  four  successive 
weeks  during  June,  1908,  through  Fehling's  test,  shows  that  it  is 
heavily  loaded  with  sugar;  and,  thereafter,  from  June,  1908,  up 
to  the  time  of  his  death,  such  person  continues  to  lose  or  foil 
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away  in  weight,  losing  as  much  as  eight  pounds  in  one  week,  and 
is  observed  to  grow  decidedly  thinner,  and  from  May,  1909,  until 
the  time  of  his  death — October  IS,  1909 — he  is  seen  to  drink 
water  frequently  and  in  unusual  quantities, — taking  as  much  as 
three  pints  at  half  hour  intervals,  and  sometimes  this  much  twice 
within  half  an  hour,  drinking  in  this  manner  half  a  dozen  times  a 
day  together  with  frequent  urination,  sometimes  occurring  at  the 
instant  of  his  drinking; — that  he  perspired  freely  and  was  strong 
enough  to  walk  a  considerable  distance  to  his  place  of  employ- 
ment on  Sunday  previous  to  his  death  which  occurred  on  Fri- 
day: — What,  in  your  opinion  was  the  disease,  if  any,  that  affected 
such  person,  in  June,  1908,  and  March,  1909?" 

(Objected  to  by  counsel  for  plaintiff  as  not  a  complete  state- 
ment of  the  testimony.) 

Boyce,  J. : — It  occurs  to  the  court  that  the  suggestion  made 
by  counsel  for  plaintiff  in  their  objection  may  be  brought  out  in 
cross  examination.    We  overrule  the  objection. 

A.  Basing  my  opinion  upon  what  is  contained  in  the  ques- 
tion, and  assuming  that  these  observations  were  correctly  made,  I 
would  suspect  diabetes  mellitis. 

Q.  What,  in  your  opinion,  was  the  nature  of  the  disease,  if 
any,  that  affected  such  person  in  June,  1908,  and  March,  1909, 
with  respect  to  its  seriousness  and  progressiveness  or  otherwise? 

(Objected  to  by  counsel  for  plaintiff  on  the  same  ground  as 
before  stated.     Objection  overruled.) 

A.  I  regard  diabetes  mellitis  as  a  serious  and  progressive 
disease. 

Q.  Basing  your  opinion  upon  the  truth  of  the  facts  as  stated 
in  this  question,  you  say  that  was  a  serious  illness? 

A.    Yes,  sir. 

Boyce,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — This  is  an  action  in  covenant, 
brought  by  Mary  C.  Keatley,  the  plaintiff,  against  the  Grand  Fra- 
ternity, a  corporation  of  the  State  of  Pennsylvania,  the  defendant, 
to  recover  the  sum  of  $2,000  on  a  death  benefit  certificate  of  mem- 
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bership,  alleged  to  have  been  issued  by  the  defendant,  on  the  eigh- 
teenth day  of  March,  A.  D.  1909,  to  William  J.  Keatley,  husband 
of  the  plaintiff,  in  his  lifetime,  payable  upon  satisfactory  proofs 
of  the  death  of  the  member  to  Mary  C.  Keatley,  the  plaintiff. 
We  decline  to  give  binding  instructions,  as  requested,  for  the 
defendant. 

The  following  facts  are  either  conceded  or  are  not  contro- 
verted; that  is:  that  the  said  certificate  had  been  duly  issued, 
delivered  and  accepted,  in  the  lifetime  of  the  member,  and  was  in 
force,  at  the  time  of  his  death,  on  the  fifteenth  day  of  October 
A.  D.  1909;  that  the  plaintiff  is  the  widow  of  the  deceased  and  sole 
beneficiary  named  in  said  certificate;  and  that  the  sum  of  $2,000, 
being  the  sum  named  in  the  certificate,  it  is  alleged  is  due 
the  plaintiff  under  the  certificate,  with  interest  from  the  date  of 
the  death  of  the  plaintiff's  husband,  and  ha*  not  been  paid. 

The  deceased  made  application  in  writing  for  membership  in 
the  fraternity  on  the  twelfth  day  of  March,  A.  D.  1909,  in  which 
he  declared  among  other  things,  "  *  *  *  I  am  in  sound  bod- 
ily health,  am  temperate,  and  do  not  and  will  not  practice  any 
vicious,  pernicious  or  other  habits  which  in  any  manner  tend  to 
shorten  life.  *  *  *  My  occupation,  personal  habits,  physical 
condition,  and  personal  and  family  history  are  clearly,  distinctly 
and  truthfully  set  forth  in  the  following  questions  and  answers. 
*  *  *  "  And  the  deceased  did  therein  for  himself  and  his 
beneficiary  promise  and  agree  that  he  would  comply  with  the 
requirements  of  and  be  bound  by  the  constitution  and  by-laws  of 
the  fraternity,  and,  among  other  things,  did  further  promise  for 
himself  and  his  beneficiary  "that  each  and  every  statement  and 
answer  in  this  application  shall  be  deemed  a  warranty  on  the 
faith  of  which  I  am  admitted  to  the  beneficial  membership  in  the 
Grand  Fraternity,  and  no  act  of  omission  or  commission  on  the 
part  of  the  examining  physician  or  any  subordinate  officer,  dep- 
uty or  member,  or  any  knowledge  on  the  part  of  either  of  any 
facts  at  variance  with  any  of  said  statements  or  answers  shall 
constitute  or  be  held  as  constituting  a  waiver  of  the  said  warranty. 
And  in  case  any  statement  or  answer  shall  not  be  absolutely  true 
in  every  respect,  or  in  case  there  has  been  any  misstatement  or 
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omission  or  concealment  of  fact  by  or  on  my  part,  the  benefit 
certificate  or  certificates  issued  hereon  shall  be  absolutely  void. 
*  *  *  And  as  this  application  is  made  to,  and  any  certificate 
or  certificates  issued  hereon  will  be  issued  by,  the  Grand  Frater- 
nity at  its  general  offices  in  the  City  of  Philadelphia,  I  do  hereby 
agree  that  this  application  and  the  certificate  or  certificates  issued 
thereon,  and  the  said  charter,  constitution,  statutes,  by-laws, 
rules  and  regulations  of  the  Grand  Fraternity  shall  always  be 
construed  under  and  according  to  the  laws  of  the  State  of  Penn- 
sylvania.    *    *    * " 

The  said  death  benefit  certificate  of  membership  and  the  said 
application  are  in  evidence. 

The  testimony  of  the  plaintiff  as  to  the  proofs  of  death  is  not 
disputed  and  the  sufficiency  thereof  is  not  an  issue  in  this  case. 

Among  the  questions  contained  in  the  application  addressed 
to  the  applicant,  and  answered  by  him,  the  defendant  claims  that 
certain  of  them  were  not  truthfully  answered,  and  it  is  insisted 
that  these  questions  and  answers  were  matters  material  to  the 
risk  to  be  assumed  by  the  defendant. 

The  questions  and  alleged  false  answers  relied  upon  to  avoid 
the  certificate  have  been  specifically  stated  by  counsel  for  the 
defendant  to  be  these: 

"11.  Question.  When,  and  for  what  complaint,  did  you 
last  consult  a  physician  ?  Give  particulars,  with  name  and  address 
of  physician.     Answer.  Not  since  childhood — mumps." 

44 16.  Third  question.  Has  your  weight  recently  increased 
or  diminished?     If  so,  why?    Answer.  No." 

•'  19.  Have  you  ever  been  subject  to,  or  had,  or  now  have, 
any  of  the  following  disorders  or  diseases?  (Answer  'yes*  or  'no* 
to  each.)  *  *  *  Piles?  Answer.  No.  *  *  *  Bladder, 
gravel  or  kidney  disease?     Answer.  No." 

The  defendant  claims  and  it  is  not  controverted  (1)  that 
Dr.  Corkran  treated  the  deceased  some  eight  or  nine  years  ago  for 
piles  and  performed  a  surgical  operation  therefor,  effecting  thereby 
a  cure,  the  plaintiff  claims,  as  was  testified  to  by  Dr.  Corkran;  and 
(2)  the  defendant  further  claims  that  Dr.  Chipman,  from  June 
1,  1908,   and  before  the  deceased  made  his  application  for  mem- 
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bership  in  March  following,  treated  the  deceased  for  four  weeks 
for  diabetes.  The  plaintiff  claims  that  Dr.  Chipman  told  her 
and  her  daughter  that  he  treated  the  deceased  in  June,  1909,  and 
denies  personal  knowledge  of  any  treatment  of  her  husband  by 
Dr.  Chipman  for  diabetes;  and  (3)  the  defendant  further  claims 
that  the  deceased  before  and  after  June,  1908,  and  until  the  time 
of  his  death,  lost  weight,  passed  large  quantities  of  urine  frequently 
and  manifested  other  symptoms  of  diabetes.  But  this  is  disputed 
on  the  part  of  the  plaintiff. 

As  to  the  cause  of  the  death  of  the  plaintiff's  husband,  or 
whether  he  had  any  medical  attention  in  his  last  illness,  there  is 
no  evidence. 

It  further  appears  from  the  evidence  that  the  deceased  con- 
sulted Dr.  Kelly  once  for  some  ailment  which,  in  the  recollection 
of  the  doctor,  was  "a  little  distress  in  the  stomach,  such  as  a  bil- 
ous  attack,"  and  for  which  he  prescribed.  He  thought  this  was 
in  the  fall  of  1908.     He  would  not  say  it  was  not  in  April,  1909. 

The  plaintiff  insists  that  the  deceased,  at  the  time  he  made 
his  application  for  membership  and  received  and  accepted  the 
death  benefit  certificate,  was  not  afflicted  with  piles  or  diabetes, 
or  any  other  disease,  which  seriously  affected  his  health,  but  was 
at  the  time  in  good  health,  and  regularly  pursued  his  employment 
as  conductor  of  a  shifting  crew  of  the  Philadelphia  and  Reading 
Railroad  Company,  in  this  city,  until  some  five  days  before  his 
death. 

It  is  contended  by  the  defendant  that  the  applicant  made 
untrue  statements  to  the  questions  which  we  have  already  men- 
tioned as  specifically  relied  upon  by  the  defendant,  and  that  by 
the  very  terms  and  stipulations  contained  in  the  application  and 
made  part  of  the  contract  of  insurance,  those  answers  were  lit- 
eral warranties  of  their  truth  to  questions  in  relation  to  matters 
material  to  the  risk,  and  that,  if  the  answers  were  not  true  in  fact, 
it  is  immaterial  whether  they  were  made  in  good  faith,  it  being 
insisted  that  the  falsity  of  the  answers  to  such  questions,  when- 
ever shown,  is  sufficient  to  vitiate  the  contract  of  insurance,  not- 
withstanding the  evidence  introduced  to  show  the  falsity  of  the 
answers  to  such  questions  discloses  matters  immaterial  to  the 
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risk.  And  that  in  such  cases  the  Pennsylvania  Act  of  1885,  to 
which  we  will  direct  your  attention  later,  does  not  apply,  and  does 
not  destroy  the  common-law  rule  against  literal  warranties. 

But  it  was  contended  by  the  plaintiff  that  the  purpose  of 
said  act  was  to  destroy  the  rule  at  common  law  with  respect  to 
warranties  in  an  application  for  insurance,  if  the  evidence  dis- 
closes that  the  matters  were  immaterial  to  the  risk.  And  it  was 
insisted  that  whenever  it  appears  that  untrue  answers  were  made 
to  questions  in  relation  to  matters  material  to  the  risk,  it  is  a 
question  for  the  determination  of  the  jury  whether  they  were 
made  mistakenly  or  in  good  faith,  and  if  so  made,  the  fact  fur- 
nishes no  ground  to  void  the  contract  of  insurance,  issued  upon 
such  application,  unless  the  evidence  discloses  matter  material  to 
the  risk.  That  is  to  say,  the  plaintiff's  contention  is,  although 
the  questions  in  the  application  relate  to  matters  material  to  the 
risk  and  were  not  made  willfully  false  for  the  purpose  of  mislead- 
ing the  insurance  company,  society  or  association,  but  were  made 
in  good  faith,  and  the  evidence  discloses  that  if  the  questions  had 
been  truly  answered,  the  facts  would  have  been  immaterial  to  the 
risk,  in  such  event,  the  fact  that  the  answers  were  not  true  will 
not  vitiate  the  contract  of  insurance. 

With  this  statement  of  the  case  and  contentions  of  the  par- 
ties, we  will  now  address  ourselves  to  our  instructions  to  you  upon 
the  law  which  we  deem  applicable  to  the  case. 

[2]  As  already  shown  by  provisions  contained  in  the  appli- 
cation for  the  death  benefit  certificate,  sued  upon  in  this  action,  it 
is  expressly  provided  therein  that  the  application  was  made  to, 
and  the  certificate  issued  thereon  was  issued  by,  the  defendant, 
at  its  offices  in  Philadelphia,  State  of  Pennsylvania.  The  contract 
of  insurance  created  by  the  said  certificate  is,  therefore,  essentially 
a  Pennsylvania  contract,  and  it  is,  according  to  a  principle  of  uni- 
versal law,  "governed  by  the  law  with  a  view  to  which  it  is  made." 
Wayman  v.  Southard,  10  Wheat.  1,  6  L.  Ed.  253;  Pritchard  v.  Nor- 
ton, 106  U.  S.  124,  1  Sup.  Ct.  102,  27  L.  Ed.  104. 

[3]  At  common  law  answers  to  questions  in  an  application 
for  insurance  were  taken  to  be  literal  warranties  of  their  truth, 
and,  if  false,  the  contract  of  insurance  was  vitiated,  although  the 
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answers  were  made  in  good  faith,  regardless  of  the  materiality 
either  of  the  question  or  answer  to  the  risk.  The  fact  that  the 
answer  was  false  was  in  itself  sufficient  to  void  the  contract. 

[4]  By  an  act  of  the  Legislature  of  Pennsylvania,  passed 
June  23,  1885  (P.  L.  134),  it  is  provided:  "Whenever  the  appli- 
cation for  a  policy  of  life  insurance  contains  a  warranty  of  the 
truth  of  the  answers  therein  contained,  no  misrepresentation  or 
untrue  statement  in  such  application,  made  in  good  faith  by  the 
applicant  shall  effect  a  forfeiture  or  be  a  good  ground  of  defense 
in  any  suit  brought  upon  any  policy  of  insurance  issued  upon  the 
faith  of  such  application  unless  such  misrepresentation  or  untrue 
statement  relate  to  some  matter  material  to  the  risk." 

The  said  statute  has  been  considered  by  the  Supreme  Court  of 
Pennsylvania  in  a  number  of  cases  similar  to  this. 

Counsel  for  the  defendant  contended  that  this  statute  has 
not  modified  the  common-law  rule  respecting  warranties  of  the 
truth  of  the  answers  in  an  application  for  insurance,  when  the 
questions,  it  is  insisted,  like  those  relied  on  in  this  case,  themselves 
relate  to  matters  material  to  the  risk,  and  it  is  claimed  that  the 
said  court  in  construing  the  statute  has  distinguished  between 
the  warranty  of  the  truth  of  the  answer  to  a  question  manifestly 
relating  to  matter  material  to  the  risk  and  one  addressed  to 
matter  immaterial  to  the  risk. 

We  have  read  most,  if  not  all,  of  the  Pennsylvania  cases  cited 
by  counsel  on  both  sides  and  wherein  the  said  statute  was  invoked 
to  prevent  the  defeat  of  the  contract  of  insurance  sued  upon, 
either  by  the  stringency  of  stipulations  or  by  the  application  of 
the  common-law  rule  respecting  literal  warranties,  and  we  think 
the  construction  of  the  statute  announced  by  the  court  in  the 
case  of  Hermany  v.  Association,  151  Pa.  17,  24  Atl.  1064,  has  not 
been  departed  from  but  adhered  to  in  all  the  subsequent  cases. 
The  court  there  said:  "This  act  has  effected  a  change  in  life 
insurance  contracts.  *  *  *  The  questions  of  materiality  and 
good  faith  are  ordinarily  questions  of  fact,  and  therefore  for  the 
jury.  *  *  *  The  evident  purpose  of  this  legislation  was  to 
strike  down,  in  this  class  of  cases,  literal  warranties,  so  far  as  they 
may  be  resorted  to  for  the    *    *    *    purpose  of  enforcing  actu- 
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ally  immaterial  matters.  It  provides  a  rule  of  construction  for 
the  purpose  of  preventing  injustice,  and  it  is  as  much  the  duty 
of  courts  to  enforce  such  rules  as  it  is  to  administer  the  statute  of 
frauds  and  perjuries." 

Cases  of  this  character,  involving  the  application  and  con- 
struction of  the  said  statute,  have  several  times  been  before  the 
federal  Circuit  Court  of  Appeals,  in  different  circuits. 

In  the  case  of  Fidelity  Mutual  Life  Association  of  Philadelphia, 
Pa.,  v.  Miller  et  al.,  in  the  Fourth  Circuit,  92  Fed.  63,  34  C.  C.  A. 
211,  the  court  said:  "The  Supreme  Courts  of  the  States  of  Mary- 
land and  Pennsylvania  have  each  passed  upon  the  effect  of  these 
statutes,  and  held  that  the  misrepresentations  or  untrue  statement 
contained  in  an  application  for  insurance,  and  which  is  sought  to 
be  made  a  ground  of  defease,  must  be  of  some  material  matter. 
*  *  *  It  is  manifest  that  these  statutes  were  passed  to  pre- 
vent the  defeat  of  the  ends  of  justice  by  mere  technicality.  They 
are  remedial  in  character,  and  should  be  given  such  liberal  and 
reasonable  interpretation  as  would  insure  a  judicial  investigation, 
in  the  ordinary  way,  of  whether  the  particular  statement  alleged 
to  be  untrue  or  a  misrepresentation  was  material  to  the  risk.  If 
the  statement  is  found  to  be  material,  the  penalty  of  forfeiture  of 
the  policy  will  follow,  whether  the  answer  be  made  in  good  faith 
or  not.  Should  the  question  untruly  answered  relate  to  something 
found  not  to  be  material,  and  the  answer  be  made  in  good  faith, 
then  the  breach  of  warranty  works  no  prejudice  to  the  insured  or 
his  representatives.  We  *  *  *  agree  with  the  learned  judge 
[below]  that  the  questions  of  materiality  and  good  faith  in  the 
answers  to  questions  propounded  in  the  application  for  insurance 
are  not  always  to  be  left  to  the  consideration  of  the  jury,  but 
when  such  materiality  is  obvious,  and  the  answers  in  the  applica- 
tion are  expressly  made  the  basis  of  the  contract,  it  is  a  matter 
for  the  court  to  pass  upon.  Otherwise,  or  when  the  materiality 
depends  upon  disputed  facts,  it  should  be  determined  by  the  jury. 
We  have  examined  the  two  recent  cases  in  the  Supreme  Court  of 
Pennsylvania  on  this  subject,  to  which  our  attention  was  called, 
of  Lutz  v.  Insurance  Co.,  186  Pa.  527,  40  Atl.  1104,  and  March  v. 
Insurance  Co.,  186  Pa.  629,  40  Atl.  1100,  65  Am.  St.  Rep.  887 
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(relied  upon  by  counsel  in  the  case  now  before  this  court),  in  which 
the  act  of  the  twenty-third  of  June,  1885  (P.  L.  134),  *  *  * 
was  considered  *  *  *  "  We  do  not  see  anything  in  either 
of  these  decisions  which  changes  or  materially  alters  the  doctrine 
laid  down  in  the  case  of  Hermany  v.  Association,  supra,  so  far  as 
affects  this  case. 

In  the  case  of  Penn  Mut.  Life  Ins.  Co.  v.  Mechanics*  Savings 
Bank  and  Trustee,  72  Fed.  413,  418,  19  C.  C.  A  286,  292  (38  L.  R 
A.  33),  Judge  Taft,  delivering  the  opinion  of  the  Circuit  Court  of 
Appeals,  in  the  Sixth  Circuit,  said  of  the  said  statute:  "A  rea- 
sonable construction  of  the  Pennsylvania  statute  will  not  permit 
the  mere  fact  of  warranty  in  form  to  render  every  statement  of 
fact  material  to  the  risk.  Its  manifest  purpose  was  to  leave  open 
to  judicial  investigation  in  the  ordinary  way  the  question  whether 
the  fact  concerning  which  inquiry  was  made,  and  an  untrue 
answer  given,  was  material  to  the  risk.  If  it  is  in  this  manner 
found  to  be  material,  then  the  plain  implication  of  the  statute  is 
that  the  usual  penalty  for  breach  of  insurance  condition  and 
warranty  shall  follow,  and  the  policy  be  avoided,  whether  the 
answer  be  made  in  good  faith  or  not.  If,  however,  the  question 
untruly  answered  relates  to  something  not  found  to  be  material 
to  the  risk,  and  if  the  answer  is  in  good  faith,  then  the  breach  of 
warranty  works  no  prejudice  to  the  insured  or  his  representatives. 
If,  though  the  question  untruly  answered  relates  to  something 
not  directly  material  to  the  risk,  theuntrue  answer  is  made  in 
bad  faith,  that  is,  with  a  knowledge  of  its  falsity,  and  for  the  pur- 
pose of  misleading  the  company  into  the  contract,  the  implication 
of  the  statute  is  that  the  rule  at  common  law  shall  prevail,  and  the 
policy  shall  be  avoided." 

We  think  this  announcement  not  only  reasonably  construes 
the  purpose  and  scope  of  the  statute,  but  when  examined  in  the 
light  of  the  facts  in  the  particular  cases  decided  in  Pennsylvania,  it 
conforms  to  the  construction  given  to  the  statute  by  the  Supreme 
Court  of  that  state. 

In  the  case  of  Smith  v.  Insurance  Co.,  183  Pa.  504,  38  Ail 
1038,  which  is  similar  on  the  facts  to  the  case  now  before  the 
court,  the  defendant  refused  to  pay  the  insurance  on  two  grounds : 
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(1)  It  was  alleged  that  the  insured  was  not  in  sound  health  "upon 
the  date  of  the  policy";  and  (2)  that  his  answers  to  certain  ques- 
tions contained  in  his  application  for  insurance  were  untrue. 

The  Supreme  Court  on  appeal  held  that  the  first  ground  on 
which  payment  was  resisted  is  sufficient,  if  established  by  compe- 
tent evidence,  to  bar  a  recovery,  and  so  is  the  second  ground,  if 
the  answers  complained  of,  although  made  in  good  faith  by  the 
applicant,  relate  to  some  matter  material  to  the  risk;  and  in  sup- 
port of  their  ruling  upon  the  second  ground  of  defense  made  the 
following  extract  from  the  Hermany  case,  supra:  "Statements 
made  by  an  applicant  for  life  insurance,  which  are  incorrect  and 
untrue,  will  not  avoid  the  policy,  if  they  are  immaterial  to  the  risk, 
and  are  made  in  good  faith,  and  in  the  belief  that  they  are  true." 

In  the  Smith  case,  supra,  the  evidence  appeared  uncontra- 
dicted that  the  insured  in  his  application  denied  the  attendance 
of  any  physician  except  the  one  named  prior  to  the  date  of  the 
policy  and  for  any  disease  except  typhoid  fever,  and  that  he  was 
attended  by  two  other  physicians  before  the  date  of  the  policy — 
by  one  for  heart  disease,  and  by  the  other  for  a  paralytic  stroke. 
In  the  court  below,  the  jury  were  instructed,  in  substance,  if  they 
should  find  from  the  evidence  that  the  insured  was  attended  for 
either  of  said  diseases,  their  verdict  should  be  for  the  defendant. 
But  if  any  physician,  other  than  the  one  named  in  the  applica- 
tion attended  the  insured  under  other  circumstances,  it  was  left 
to  the  jury  to  say  whether  it  was  a  material  matter  that  was 
omitted  in  the  answer  of  the  insured;  that  is,  whether  it  related 
to  a  matter  material  to  the  risk.  And  the  jury  were  instructed, 
if  they  should  find  from  the  evidence  that  the  matter  omitted  was 
material  to  the  risk,  their  verdict  should  be  for  the  defendant;  if 
not  material  then  they  should  inquire  whether  the  omission  was 
made  in  good  faith,  and  if  made  in  good  faith,  it  would  not  vitiate 
the  policy.  In  passing  upon  the  instruction  of  the  court  below  to 
the  jury,  the  Supreme  Court  said:  "Whether  there  was  ba4  faith 
or  materiality  in  the  omission  to  mention  Drs.  C.  and  T.  in  the 
answer  to  the  seventh  question  was,  in  our  opinion  a  matter  to  be 
determined  by  the  jury  upon  the  evidence.'*  And  it  was  held  that 
such  omission,  if  the  answer  was  made  in  good  faith  and  related  to 
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an  immaterial  matter,  did  not  impose  upon  the  court  the  duty  of 
declaring  a  forfeiture  of  the  policy  for  the  reason,  as  stated  in  the 
Hermany  case,  supra,  that  questions  of  materiality  and  good  faith 
are  ordinarily  questions  of  fact,  and  therefore  for  the  jury. 

Whether,  under  the  evidence,  and  the  rule  of  good  faith  and 
materiality  provided  by  the  statute,  the  deceased  was  in  good 
health  at  the  time  of  making  his  application  for  membership  in 
the  fraternity,  or  whether  his  health  was  of  such  a  character  at 
that  time  as  to  prejudice  the  risk — that  is,  was  such  as  to  make 
it  material  to  the  risk — or  whether  he  was  attended  by  one  or 
more  physicians  after  the  time  mentioned  in  his  application,  and 
before  making  it,  and  if  so  whether  the  omission  to  state  the  fact 
as  well  as  the  disease  or  diseases  for  which  and  when  he  was 
attended,  are  clearly  matters  of  fact  for  the  jury  under  the  statute 
as  administered  by  the  courts  of  Pennsylvania.  And  we  do  not 
deem  it  necessary  to  further  burden  this  charge  to  the  jury  by  a 
review  of  the  many  other  cases  cited,  and  especially  those  relied 
upon  outside  of  that  jurisdiction. 

The  Pennsylvania  cases  cited  by  counsel  for  the  plaintiff  are 
Hermany  v.  Life  Ass'n,  151  Pa.  17,  24  Atl.  1064;  Smith  v.  Insur- 
ance Company,  183  Pa.  504,  38  AtL  1038;  McClcdn  v.  Assur.  Soc.t 
110  Fed.  80,  49  C.  C.  A.  31;  Keatley  v.  Insurance  Co.,  187  Pa.  197, 
40  Atl.  808;  Life  Ass'n  v.  Gillespie,  110  Pa.  84,  1  Ail.  340;  McCaff- 
rey v.  Knights,  etc.,  of  Columbia,  213  Pa.  609,  63  All.  189;  Meyers 
v.  Woodmen,  193  Pa.  470,  44  Atl.  563;  Barnes  v.  Insurance  Co.t 
191  Pa.  618,  43  Atl.  341,  45  L.  R.  A.  264. 

Those  cited  by  counsel  for  the  defendant  are  Dinan  v.  Asso- 
ciation, 201  Pa.  363,  366,  50  Atl.  999;  Wall  v.  Society,  179  Pa. 
356,  366,  36  Atl.  748;  March  v.  Insurance  Co.,  186  Pa.  629,  40 
Atl.  1100,  65  Am.  St.  Rep.  887;  Lutz  v.  Insurance  Co.,  186  Pa. 
527,  40  Atl.  1104;  Baldi  v.  Insurance  Co.,  24  Pa.  Super.  Ct.  (Pa.) 
275,  290,  291;  Murphy  v.  Insurance  Co.,  205  Pa.  444,  452,  55  AH. 
19;  Society  v.  O'Hara,  120  Pa.  256,  266,  13  Atl.  932;  Priestly  v. 
Insurance  Co.  (C.  C.)  112  Fed.  271. 

In  the  case  of  Hews  v.  Eq.  Life  Assur.  Society  of  United  Statest 
in  the  Circuit  Court  of  Appeals,  Third  Circuit,  143  Fed.  850,  74 
CCA.  676,  the  court  held  that  the  intent  with  which  a  represen- 
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tatdon  was  made  is  relevant  to  a  question  as  to  whether  a  fraud 
was  committed  in  making  it  is  unquestionably  true,  and  it  may 
be  conceded  that  ordinarily,  in  an  action  upon  a  policy,  it  is  for 
the  jury  to  determine  whether  statements  material  to  the  risk  and 
untrue  in  fact  were  made  by  the  applicant  with  knowledge  of  their 
untruthfulness,  and  with  the  fraudulent  design  of  thereby  induc- 
ing the  issuance  of  the  policy. 

[5]  You  are  the  exclusive  judges  of  the  weight  and  credi- 
bility of  the  testimony  of  the  witnesses.  When,  as  in  this  case, 
the  evidence  is  conflicting,  you  should  reconcile  it  so  far  as  it  is 
possible;  but,  when  you  cannot  do  so,  you  should  reject  that 
which  appears  to  be  unworthy  of  credit  and  accept  that  which 
you  deem  reliable.  In  your  examination  of  the  testimony  of  the 
witnesses  you  should  have  regard  to  their  demeanor  upon  the 
stand,  their  fairness,  character  and  intelligence,  their  interest 
or  bias,  if  any,  as  well  as  their  opportunity  for  knowing  the  things 
of  which  they  testified  and  all  other  facts  before  you  which  may 
aid  you  in  reaching  a  proper  conclusion  as  to  the  credit  to  which 
they  are  entitled.  And  your  verdict  should  be  for  that  party  in 
whose  favor  is  the  preponderance  or  weight  of  the  evidence. 

[6]  As  to  the  testimony  of  Dr.  Corkran,  we  submit  to  you 
to  find  from  the  evidence  whether  the  deceased  was  at  the  time  of 
making  his  said  application  afflicted  with  piles.  And  the  deceased 
having  had  piles  some  eight  or  nine  years  ago  and  a  surgical 
operation  having  been  performed  therefor  by  the  doctor,  who  tes- 
tified the  deceased  was  cured,  you  will  also  inquire  from  the  evi- 
dence whether  the  deceased's  health  was  seriously  impaired  in 
consequence  thereof  at  the  time  of  making  his  said  application. 
If  the  deceased  had  piles  at  the  time  of  making  his  application, 
or  if  the  attack  as  testified  to  by  Dr.  Corkran  seriously  impaired 
his  health  and  it  was  so  impaired  by  reason  thereof  at  the  time 
of  making  the  application,  it  was  a  matter  material  to  the  risk, 
and  will  prevent  a  recovery  on  the  certificate  of  insurance. 

[7J  If  you  find  that  the  deceased  had  diabetes  at  the  time  of 
making  his  application,  a  recovery  cannot  be  had  on  the  certifi- 
cate of  insurance. 

In  considering  the  testimony  of  Dr.  Chipman,  you  should 
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first  determine  under  the  evidence  whether  he  attended  the  appli- 
cant before  or  after  making  his  application.  If  you  find  that  he 
attended  him  in  June,  1908,  before  the  application  was  made, 
you  should  then  determine  from  all  the  evidence  whether  the 
deceased  had  at  that  time,  and  afterwards,  diabetes  or  any  other 
serious  ailment  affecting  his  general  health.  If  he  had,  his  failure 
to  disclose  it  in  his  application  would  defeat  a  recovery  on  the 
certificate  of  insurance. 

There  is  conflict  in  the  testimony  touching  the  character  of 
the  disease  which  the  applicant  had,  if  any,  at  the  time  of  making 
his  application.  You  have  the  testimony  of  Dr.  Chipman  and  of 
the  witnesses  giving  support  to  his  testimony,  including  the  tes- 
timony of  physicians  called  as  experts  and  of  the  several  witnesses 
who  were  acquainted  with  the  deceased.  The  testimony  of  Dr. 
Chipman  is  opposed  by  Dr.  Foulk,  who  was  the  medical  examiner 
for  the  defendant,  and  who  made  an  examination  of  the  appli- 
cant at  the  time  he  made  his  application,  also  by  other  witnesses 
who  were  acquainted  with  the  deceased  and  with  his  general  health . 

You  have  all  this  testimony  before  you.  We  cannot  charge 
you  upon  it,  if  we  had  any  inclination  to  do  so.  It  is  for  you  to 
say  under  all  the  evidence  produced  before  you  whether  the 
deceased  was  afflicted  with  diabetes  from  and  after  June,  1908,  or 
was  in  bad  health  at  the  time  of  making  his  application  for  insur- 
ance; if  so,  a  recovery  cannot  be  had  on  the  certificate  of  insurance. 

We  also  submit  to  you  for  your  determination,  from  all  the 
evidence,  whether  the  deceased  before  and  after  June,  1908,  and 
until  the  time  of  making  his  application  for  insurance,  lost  weight, 
passed  large  quantities  of  urine  frequently,  and  manifested  other 
symptoms  of  bladder,  gravel  or  kidney  disease.  If  you  so  find, 
and  believe  that  the  condition  of  the  deceased  at  the  time  he  made 
his  application  was  such  as  materially  affected  the  risk,  a  recovery 
cannot  be  had  upon  the  certificate  of  insurance. 

So  far  as  the  testimony  of  Dr.  Kelly  is  concerned,  it  should 
be  considered  by  you  in  connection  with  all  the  other  testimony  in 
the  case,  in  reaching  your  determination  in  respect  to  the  deceased's 
condition  of  health  at  the  time  he  made  his  application. 

If  you  should  find  from  the  evidence,  under  our  instructions 
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to  you,  that  the  plaintiff  is  not  entitled  to  a  recovery  on  the  certifi- 
cate of  insurance,  nevertheless  the  defendant  having  under  a  plea 
of  payment  and  rule  of  court  paid  into  court  the  sum  of  $190.36, 
an  amount  sufficient  to  cover  the  dues  or  premiums  paid  by  the 
deceased  to  the  defendant,  together  with  the  costs  then  accrued 
in  the  case,  your  verdict  should  be  in  favor  of  the  plaintiff  for  such 
amount. 

[8]  In  conclusion,  we  say  that  if  you  are  satisfied  from  the 
weight  or  preponderance  of  the  evidence  that  the  deceased,  at 
the  time  he  made  his  application  for  insurance,  made  false  answers 
to  the  questions  we  have  mentioned,  or  to  any  of  them,  respecting 
matters  which  were  material  to  the  risk,  or  if  he  made  answers 
to  such  questions  as  we  have  mentioned  falsely,  wilfully  and  in 
bad  faith,  for  the  purpose  of  deceiving  the  company,  a  recovery 
cannot  be  had  for  the  insurance. 

But,  on  the  other  hand,  if  you  believe  that  the  answers  were 
not  falsely  made,  or  that  they  were  falsely  made  in  good  faith, 
and  in  respect  to  matters  that  were  not  material  to  the  risk,  your 
verdict  should  be  in  favor  of  the  plaintiff  for  the  amount  of  the 
certificate  of  insurance  with  interest  from  the  fifteenth  day  of 
October  A.  D.  1909. 

Verdict  for  plaintiff. 


George  W.  Taylor  and  Albertus  B.  Stayton,  d.  b.  a.,  vs. 
John  H.  Woodlen,  p.  b.  r. 

Justices  of  the  Peace — Appeal — Undertaking — Sufficiency. 

Where  the  entry  by;  a  justice  of  the  peace  on  the  record  on  appeal  from  a 
judgment  rendered  by  him  and  signed  by  a  surety  does  not  cover  the  judgment 
appealed  from,  as  required  by  statute,  the  appeal  will  be  dismissed. 

{December  19,  1911.) 
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Judges  Boyce  and  Rice  sitting. 

Hugh  M.  Morris,  (of  Saulsbury,  Ponder  and  Morris)  for 
appellant. 

Walter  J.  Willis  for  respondent. 

Superior  Court,  New  Castle  County,  November  Term,  1911. 

Appeal  from  a  judgment  of  a  justice  of  the  peace  (No.  149, 
September  Term,  1911).    Motion  to  dismiss. 

The  appeal  was  taken  by  Stayton,  one  of  the  defendants  in 
the  judgment  below.  The  entry  on  the  appeal  endorsed  on  the 
record  by  the  justice  and  signed  by  William  Taylor  as  surety, 
was  in  the  following  language: 

"On  this  second  day  of  May,  A.  D.  1911,  the  said  Albertus 
B.  Stayton  appeals  and  William  Taylor  becomes  surety  in  the 
sum  of  three  hundred  and  fifty  dollars  that  said  appeal  shall  be 
prosecuted  with  effect  and  also  that  any  judgment  which  shall  be 
rendered  against  the  said  Albertus  B.  Stayton  or  his  executors  or 
administrators  upon  said  appeal  shall  be  satisfied.'* 

There  was  a  motion  to  dismiss  the  appeal  for  the  reason  that 
the  obligation  of  suretyship  was  to  pay  any  judgment  which  shall 
be  rendered  against  the  said  Stayton,  and  not  to  pay  any  judgment 
that  might  be  rendered  against  the  said  Taylor  and  Stayton,  the 
defendants  below,  as  required  by  the  statute. 

Per  Curiam: — The  appeal  is  dismissed  for  the  reason  that 
the  entry  made  by  the  justice  and  signed  by  the  surety  does  not 
cover  the  judgment  appealed  from  as  required  by  the  act  of 
assembly. 


William  J.  Johnson,  d.  b.  a.,  vs.  Susanna  Hibbbrt,  p.  b.  r 

1.    Use  and  Occupation — Rent— Assumpsit. 

Plaintiff,  to  recover  under  the  statute  providing  that  satisfaction  for  the 
use  and  occupation  of  land  by  permission  without  demise  by  deed  or  contract 
under  seal  for  the  rent,  may  be  recovered  in  assumpsit,  must  show  the  relation 
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of  landlord  and  tenant  and  an  agreement  to  pay  rent,  express  or  implied; 
but  the  tenancy  by  permission  may  be  shown,  without  a  demise  by  deed  or 
contract  under  seal  to  pay  rent. 

2.    Trial — Conflicting  Testimony — Question  for  Jury. 

Where  the  jury  cannot  reconcile  conflicting  testimony,  they  must  accept 
that  part  which  they  deem  worthy  of  credit. 

(November  15,  1911.) 

Judges  Boycb  and  Rice  sitting. 

Lilburne  Chandler  for  appellant. 

Philip  L.  Garrett  for  respondent. 

Superior  Court,  New  Castle  County,  November  Term,  191 1 . 

Action  of  Assumpsit  (No.  115,  September  Term,  1911)  for 
use  and  occupation,  it  being  an  Appeal  from  a  judgment  ren- 
dered by  a  justice  of  the  peace. 

Boyce,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — This  is  an  appeal  from  a  judgment 
rendered  by  a  justice  of  the  peece  in  an  action  of  assumpsit 
brought  before  him  by  Susanna  Hibbert  against  William  J.  John- 
son for  the  use  and  occupation  of  a  certain  lot,  situate  in  this 
city,  from  September  25,  1908,  to  May  25,  1910,  at  one 
dollar  per  month,  the  aggregate  amount  claimed  being  twenty 
dollars. 

[1]  Under  our  act  of  assembly  in  relation  to  landlord  and  ten- 
ant, it  is  provided  that  satisfaction  for  the  use  and  occupation  of 
lands,  tenements,  or  hereditaments  by  permission  of  a  person, 
without  demise  by  deed  or  contract  under  seal  for  the  rent,  may 
be  recovered  in  an  action  on  the  case  upon  assumpsit. 

The  plaintiff,  to  be  entitled  to  a  recovery,  must  show  that 
the  relation  of  landlord  and  tenant  existed  between  her  and  the 
defendant,  and  that  there  was  an  agreement  to  pay  rent,  either 
express,  or  implied.  In  cases  of  this  kind  a  holding  or  tenancy 
by  permission  may  be  shown  without  showing  a  demise  by  deed 
or  contract  under  seal  to  pay  rent. 

If  you  find  from  the  evidence  that  such  a  holding  or  tenancy 
has  been  shown  for  the  period  claimed  or  any  less  number  of 
months  and  that  the  defendant  was  to  pay  one  dollar  per  month 
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use  and  occupation,  your  verdict  should  be  accordingly; 
se  your  verdict  should  be  for  the  defendant. 

We  will  say  to  you,  as  is  often  stated  in  cases  of  this 
here  there  is  conflict  of  testimony,  it  is  the  duty  of  the 
reconcile  the  conflict  if  they  can;  if  they  cannot,  then  it 

duty  to  accept  that  part  of  the  testimony  which  they 
>  be  worthy  of  credit  and  to  reject  that  part  if  any,  which 
em  unworthy  of  credit. 

Verdict  for  plaintiff. 


■gton  Sash  and  Door  Company,  a  corporation  of  the 
te  of  Delaware,  vs.  Georgb  W.  Taylor  and  Albkrtus 
Stayton,  a  co-partnership. 

tions — Actions— Affidavit  of  Demand — Sufficiency. 
.ffidavit  of  demand  in  an  action  by  a  corporation  on  a  book  account, 
the  treasurer,  was  insufficient,  where  the  treasurer  did  not  swear 
hat  he  was  treasurer  of  plaintiff  corporation;  the  affidavit  merely 
hat  a  person  named,  described  as  treasurer  of  the  corporation,  "per- 
)mes"  before  the  notary  and  deposes,  etc. 

{Noeember29,  1911.) 

Iges  Boycb  and  Rick  sitting. 

Wtte  Chandler  for  plaintiff. 

gk  M.  Morris,  (of  Saulsbury,  Ponder  and  Morris)  for 

nt  Stayton. 

>erior  Court,  New  Castle  County,  November  Term,  1911. 

*mons  Case  (No.  71,  November  Term,  1911). 

tion  that  judgment  be  refused,  notwithstanding  affidavit 

ind.     The  affidavit  of  demand,    omitting  the  caption, 

uiied  by  bill  of  particulars,  was  in  the  following  form: 

)f  Delaware,  ) 

istle  County,  f 

afore  me,  Lawrence  J.  Broman,  a  Notary  Public  for  the 
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State  of  Delaware,  personally  comes  Saunders  C.  Dillon,  Treas- 
urer of  the  Wilmington  Sash  and  Door  Company,  the  plaintiff 
above  named,  who  being  by  me  duly  sworn  according  to  law, 
deposes  and  says,  that  annexed  hereto  is  a  true  and  correct  copy 
of  the  book  account  and  list  of  goods  sold  and  delivered  to  defend- 
ants above  named  sued  upon  in  this  action;  that  the  sum  de- 
manded of  the  said  defendants  is  the  sum  of  three  hundred  and 
forty-five  dollars  and  forty-five  cents  ($345.45),  with  interest 
thereon  from  the  twenty-ninth  day  of  October,  A.  D.  1908,  and 
that  the  plaintiff  is  a  corporation  of  the  State  of  Delaware,  and 
said  deponent  further  says,  that  he  verily  believes  that  the  afore- 
mentioned sum  of  money  is  justly  and  truly  due  from  the  said 
defendants  to  the  said  plaintiff  and  has  to  be  admitted  due  said 
plaintiff  by  said  defendant  within  three  years. 

(Signed)  "Saunders  C.  Dillon, 

"  Treasurer" 
(Notary's  Seal.) 
(Notary's  Jurat.) 

Boyce,  J. : — The  affiant  did  not  swear  that  he  is  the  treasurer 
of  the  plaintiff  corporation.  We  adhere  to  and  follow  the  decision 
made  in  the  case  of  St.  Joseph's  Soc.  vs.  St.  Hedwig's  Church,  3 
Perm.  229. 

The  affidavit  of  demand  being  defective  and  insufficient,  judg- 
ment is  refused  this  term. 


Joseph  Perry,  d.  b.  a.,  vs.  Thomas  N.  Stayton,  p.  b.  r. 

1.  Sales — Action  for  Price — Complaint. 

In  an  action  for  goods  sold  and  delivered,  counts  of  the  complaint 
which  charge  that  the  goods  were  bargained  and  sold  to  the  defendant,  and 
delivered  at  his  instance  and  request  to  another  person,  are  not  insufficient, 
as  based  on  a  contract  of  sale  without  consideration. 

2.  Pleading— Action  for  Price — Separate  Counts  on  Same  Cause  of 
Action. 

Though  a  complaint  in  an  action  for  goods  sold  and  delivered  contains 

34 
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counts  charging  a  sale  and  delivery  to  the  defendant,  joined  with  others  charg- 
ing a  sale  and  delivery  to  a  third  person  at  the  instance  and  request  of  defend- 
ant, and  others  charging  a  sale  to  the  defendant  and  a  delivery  at  his  instance 
to  a  third  person,  it  is  not  defective  for  joining  inconsistent  causes,  as  the 
object  of  such  counts  is  merely  to  guard  against  a  material  variance  in  the 
proof. 

3.  Salbs — Actions — Question  for  Jury. 

Where,  in  an  action  for  goods  sold  and  delivered,  the  evidence  is  conflict- 
ing as  to  whether  the  defendant  either  ordered  the  goods  in  question  or  secured 
the  payment  therefor  by  a  third  person,  the  question  as  to  whether  or  not 
he  purchased  the  goods  was  properly  for  the  jury. 

4.  Evidence — Preponderance. 

In  an  action  for  goods  sold  and  delivered,  the  verdict  of  the  jury  should 
be  determined  from  a  preponderance  of  the  evidence,  by  which  is  meant  the 
weight,  and  not  merely  the  number  of  witnesses  called  and  examined. 

(November  16,  1911.) 

Judges  Boyce  and  Rice  sitting. 

Hugh  M.  Morris  (of  Saulsbury,  Ponder  and  Morris)  for 
appellant. 

Leonard  E.  Wales  for  respondent. 

Superior  Court,  New  Castle  County,  November  Term,  1911. 

Appeal  (No.  69,  September  Term,  1911)  from  a  justice  of 
the  peace. 

After  disposing  of  the  demurrer  to  the  pro  narr,  the  case  was 
put  to  issue  and  left  upon  the  trial  calendar.  The  facts  fully 
appear  in  the  charge  to  the  jury. 

The  defendant  demurred  to  the  plaintiff's  declaration  upon 
the  following  grounds,  viz.: 

1.  For  That  the  said  pro  narr,  or  declaration  is  ambiguous 
and  inconsistent,  in  the  several  counts  thereof,  because  it  is 
alleged  in  the  fourth  and  fifth  counts  that  the  goods  mentioned 
and  set  forth  in  the  bill  of  particulars  and  forming  the  basis  of  the 
present  suit,  were  sold  and  delivered  to  the  defendant  below 
appellant,  at  his  special  instance  and  request;  and  in  the  first, 
second  and  third  counts,  it  is  alleged  that  said  goods  were,  at  the 
same  time,  sold  and  delivered  to  one  Jim  or  James  Tigani,  at  the 
instance  and  request  of  the  defendant  below  appellant;  and  it  is 
further  alleged,  in  and  by  the  sixth  and  seventh  counts  that  said 
goods  were  at  the  same  time  bargained  and  sold  to  the  defendant 
below  appellant;  and  delivered,  at  his  instance  and  request  to 
one  Jaxne6  Tigani. 
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2.  For  That  in  said  pro  narr  or  declaration  there  has  been 
a  misjoinder  of  separate  and  independent  causes  of  action. 

3.  For  That  the  said  pro  narr  or  declaration  in  the  several 
counts  therof ,  is  defective,  uncertain  and  confused  in  attempting 
to  put  in  issue  contrary  and  repugnant  matters,  in  connection 
with  one  and  the  same  transaction. 

4.  For  That  the  sixth  and  seventh  counts  of  said  pro  narr 
or  declaration  are  defective  in  that  it  is  alleged  that  a  certain 
contract  existed  on  the  first  day  of  June,  A.  D.  1911,  between  the 
plaintiff  below  respondent  and  the  defendant  below  appellant, 
with  regard  to  certain  goods,  wares  and  merchandise  previously 
bargained  and  sold  to  the  defendant  below  appellant,  and  deliv- 
ered to  one  James  Tigani — the  said  contract,  being  void  with 
respect  to  the  said  defendant  below  appellant,  under  the  Statute 
of  Frauds,  for  lack  of  consideration.  That  said  counts  are  uncer- 
tain, indefinite  and  insufficient  in  other  respects. 

Boyce,  J.,  delivering  the  opinion  of  the  court: 

[1]  The  court  has  considered  the  questions  raised  by  the 
demurrer  filed.  Counsel  for  defendant  concedes  that  each  count 
standing  alone  is  good  except  the  sixth  and  seventh,  it  being 
alleged  that  the  last  two  counts  are  based  on  a  contract  of  sale  of 
goods,  wares  and  merchandise  without  consideration.  These  two 
counts  are  practically  in  the  language  of  Chitty,  and  show  a  suffi- 
cient consideration. 

[2]  It  was  urged  by  counsel  for  defendant  that  the  plaintiff 
had  by  the  several  counts  averred  several  causes  of  action  which 
are  inconsistent.    In  Gould's  Pleadings,  Chap.  4,  §  3,  it  is  said: 

"  In  all  cases,  however,  in  which  there  are  two  or  more  counts 
— whether  there  is  actually  but  one  cause  of  action,  or  several — 
each  count  purports,  upon  the  face  of  it,  to  disclose  a  distinct 
right  of  action,  unconnected  with  that  stated  in  any  of  the  other 
counts:  So  that,  upon  the  face  of  the  declaration,  there  appear 
to  be  as  many  different  causes  of  action,  as  there  are  counts 
inserted.  And,  therefore,  whether  a  plaintiff,  whose  declaration 
contains  more  than  one  count,  claims  a  recovery  upon  one  right 
of  action  only,  or  upon  several,  cannot  appear,  except  in  evidence. 
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Practically,  however,  the  defendant  can  seldom  be  left  in  doubt 
on  this  point." 

Mr.  Morris'  contention  in  support  of  his  declaration  is  sus- 
tained by  Mr.  Gould  in  the  following  section: 

"One  object  proposed  in  inserting  twQ  or  more  counts  in  one 
declaration,  when  there  is  in  fact  but  one  cause  of  action,  is,  in 
some  cases,  to  guard  against  the  danger  of  an  insufficient  state- 
ment of  the  cause,  where  a  doubt  exists  as  to  the  legal  suffici- 
ency of  one  or  another  of  two  or  more  different  modes  of 
declaring.  But  the  more  usual  and  proposed,  in  inserting  more 
than  one  count,  in  such  a  case,  is  to  accommodate  the  statement 
of  the  cause,  as  far  as  may  be,  to  the  possible  state  of  the  proof  to 
be  exhibited  on  the  trial :  or  to  guard,  if  possible,  against  the  hazard 
of  the  proof's  varying  materially  from  the  statement  of  the  cause 
of  action:  So  that  if  one  or  more  of  the  several  counts  should  not 
be  adapted  to  the  evidence,  some  other  of  them  may  be  so." 

We  think  the  defendant  here  cannot  be  left  in  any  doubt, 
because  the  plaintiff  has  annexed  to  his  declaration  a  bill  of  par- 
ticulars. The  declaration  and  the  several  counts  therein  are 
good. 

We  overrule  the  demurrer. 

At  the  election  of  defendant's  counsel  let  judgment  of  rtspou- 
$at  ouster  be  entered. 

At  the  trial,  a  witness  for  the  defendant  was  asked  by  defend- 
ant's counsel,  "Do  you  know  the  general  reputation  of  Joseph 
Perry,  the  defendant,  in  this  community  for  honesty  and  fair 
dealing?"  This  was  objected  to  by  counsel  for  plaintiff  as 
improper  and  irrelevant  in  a  civil  case.  The  objection  was  sus- 
tained. The  facts  and  questions  presented  appear  in  the  charge 
of  the  court. 

Rice,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — This  controversy  concerns  certain 
goods  which  the  plaintiff,  Thomas  N.  Stayton,  claims  he  sold  and 
delivered  at  Eighth  and  King  streets,  in  this  city,  to  be  charged 
to  and  paid  for  by  Joseph  Perry,  the  defendant. 
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The  plaintiff,  who  had  a  place  of  business  at  Third  Street 
market,  claims  that  Joseph  Perry,  the  defendant,  in  the  last  part 
of  1910  or  first  part  of  1911,  with  one  Tigani  came  to  the  plaintiff's 
place  of  business  and  stated  to  him  that  he,  Perry,  was  about  to 
open  another  place  at  Eighth  and  King  streets,  and  that  Tigani 
was  to  be  in  charge  of  the  store  at  Eighth  and  King  streets,  and  the 
goods  bought  for  that  place  were  to  be  charged  to  Joseph  Perry, 
the  defendant,  and  he  further  claims  that  the  defendant  is 
indebted  to  him  in  the  sum  of  one  hundred  and  forty-eight  dollars 
and  fifty-nine  cents,  with  interest  thereon  from  June  1,  1911, 
for  goods  sold  to  the  account  of  Joseph  Perry  and  delivered  at 
Eighth  and  King  streets,  on  various  days  from  May  9,  1911,  to 
May  27,  1911. 

The  defendant  claims  that  he  did  go,  during  the  month  of 
December,  of  last  year,  with  one  Tigani,  to  the  plaintiff's  place  of 
business,  and  request  the  plaintiff  to  extend  the  time  for  payment 
of  a  bill  then  owed  by  Tigani,  and  then  Tigani  would  pay  the  same ; 
that  Tigani  was  not  a  stranger  to  the  plaintiff,  and  that  he  did 
not  take  Tigani  to  the  plaintiff  and  introduce  him  to  be  the  per- 
son in  charge  of  a  place  to  be  opened  by  htm,  the  defendant,  at 
Eighth  and  King  streets;  and  he  further  claims  that  he  did  not 
buy  the  goods  in  question,  nor  did  he  direct  that  they  be  charged 
to  his  account,  and  that  he  was  not  the  owner  of  the  business  at 
Eighth  and  King  streets. 

[3]  The  questions  in  this  case  are  of  facts  and  the  issue  is  a 
very  narrow  one.  The  matter  for  your  determination  is  whether 
Joseph  Perry,  the  defendant,  either  himself  or  through  Tigani, 
did  or  did  not  purchase  the  goods,  the  subject  of  this  suit,  deliv- 
ered at  Eighth  and  King  streets,  by  the  plaintiff  and  for  which 
the  plaintiff  has  not  been  paid. 

If  you  believe  from  the  evidence  that  Perry  did  purchase  the 
goods  in  question  of  the  plaintiff,  or  that  he  authorized  the  plain- 
tiff to  charge  to  him,  Perry,  goods  ordered  by  Tigani  for  the  place 
at  Eighth  and  King  streets,  then  your  verdict  should  be  for  the 
plaintiff  for  the  sum  of  one  hundred  and  forty-eight  dollars  and 
fifty-nine  cents  with  interest  from  June  1,  1911. 

But  if,  on  the  other  hand,  you  should  find  from  the  evidence 
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oseph  Perry,  the  defendant,  did  not  buy  the  goods  in  ques- 
dther  himself,  or  through  his  authorized  agent,  or  did  not 
ize  the  plaintiff  to  charge  to  him  the  goods  ordered  by 
i  of  the  plaintiff  and  delivered  at  Eighth  and  King  streets, 
erdict  should  be  for  the  defendant. 

he  sole  question  really  for  your  determination  from  the  evi- 
is  whether  the  defendant  entered  into  an  original  undertak- 
th  the  plaintiff,  that  he  the  plaintiff  should  charge  to  the 
iant's  account,  goods  ordered  by  himself  or  by  Tigani  to  be 
ed  by  the  plaintiff  at  Eighth  and  King  streets. 
you  find  that  he  did  enter  into  such  an  undertaking,  your 
t  should  be  for  the  plaintiff;  otherwise,  it  should  be  for  the 
ant.  Where  the  evidence  is  conflicting,  as  it  is  in  this  case, 
w  you  to  reconcile  it  if  you  can;  if  you  cannot,  then  you 
give  credence  to  that  part  of  the  testimony  which  you 
;  most  worthy  of  belief,  and  reject  that  part  which  you  con- 
inworthy  of  belief. 

]  Your  verdict  should  be  determined  from  the  prepond- 
:  of  the  evidence,  and  by  a  preponderance  of  the  evidence  is 
the  weight  of  the  evidence,  not  merely  the  number  of  wit- 
called  and  examined.  The  weight  of  the  evidence  is  for 
tetermination. 

Verdict  for  plaintiff. 


Samuel  S.  Marlbt  vs.  Isaac  C.  Slaw. 

—Joinder  of  Causes. 

was  improper  to  join  counts  in  < 

unts  for  libel  and  slander,  the  o 


(November  29,  1911.) 


25  Del]  Marley  vs.  Slaw.  535 

Opinion. 


Judges  Boyce  and  Rice  sitting. 
Julian  C.  Walker  for  plaintiff. 
Richard  S.  Rodney  for  defendant. 

Superior  Court,  New  Castle  County,  November  Term,  1911. 
Demurrer  to  the  whole  declaration  for  misjoinder  in  an 
action  for  false  imprisonment  (No.  7,  May  Term,  1911). 

Boyce,  J.,  delivering  the  opinion  of  the  court: 

This  is  a  demurrer  to  the  whole  declaration  for  misjoinder  in 
an  action  for  false  imprisonment. 

It  is  a  general  rule  of  common-law  pleading  favored  by  the 
policy  of  the  law  against  multiplicity  of  actions,  that  several  causes 
of  action  of  the  same  nature  existing  between  the  same  parties, 
accruing  to  the  plaintiff  in  the  same  right,  against  the  defendant 
in  the  same  capacity,  and  requiring  the  same  judgment,  may  all 
be  joined,  by  several  counts,  in  one  declaration.  Thus  several 
trespasses — as  assault  and  battery,  false  imprisonment  and  tres- 
passes upon  property — may  all  be  joined.  And  several  trespasses 
on  the  case,  ex  delicto — as  slander,  trover,  malicious  prosecution 
etc., — may  all  be  joined.  This  is  so,  although  they  should  not  all 
require  the  same  general  issue,  the  test  being  that  they  must  require 
the  same  forms  or  species  of  action  and  have  the  same  judgment. 

A  count  in  trespass  for  an  assault  and  battery  or  false  impris- 
onment cannot  be  joined  with  trespass  on  the  case,  ex  delicto — 
as  malicious  prosecution,  or  any  other  wrong  unaccompanied  by 
force — notwithstanding  these  several  causes  of  action  require  the 
same  general  issue;  for  the  reason  that  they  require,  at  common 
law,  different  judgments.  Gould's  Pleading,  §§  79,  82,  83,  84,  87 
and  89. 

Counts  which  might  be  made  the  subjects  of  an  action  on 
the  case,  ex  delicto,  may  be  joined  with  a  count  in  trespass  for 
assault  and  battery — as,  for  instance,  a  count  for  the  battery  or 
seduction  of  a  servant  per  quod  servitium  amisit,  if  the  latter  should 
be  stated  to  have  been  committed  vi  et  armis.  With  certain 
exceptions,  as  indicated,  counts  in  one  species  of  action  cannot  be 
joined  with  counts  in  another  of  distinct  natures,  requiring 
different  judgments.     1  Chitty,  Plead.  §§  199,  200,  201. 

The  seventh  and  eighth  counts  in  the  plaintiff's  declaration, 
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are  laid  in  slander  and  are  improperly  joined  with  the  other  counts 
in  the  declaration.  The  declaration  is,  therefore,  bad  for  mis- 
joinder.   The  demurrer  is  sustained. 

Upon  the  election  of  the  plaintiff  under  the  statute  judgment 
respondeat  ouster  was  entered. 


James  Ferris  Belt  and  Vincent  S.  Matthews,  p.  b.f  vs.  Max 
Abramson,  d.  b. 

1.  Jury— Right  to  Trial  by  Jury— Necessity  of  Request. 

A  trial  by  jury  in  an  action  against  a  tenant  holding  over  it  improper, 
where  requested  by  neither  party. 

2.  Jury— Oath. 

The  record  of  a  trial  in  the  justice's  court  must  show  that  the  jurors 
summoned  and  acting  in  the  cause  were  sworn  or  affirmed  in  accordance 
with  the  law. 

3.  Landlord  and  Tenant — Action  for  Possession — Verdict  and  Judg- 
ment. 

In  an  action  against  one  as  a  tenant  holding  over,  a  verdict  finding  that 
the  tenant  is  indebted  to  the  landlord,  and  failing  to  find  the  landlord  enti- 
tled to  possession,  is  erroneous,  and  a  judgment  based  thereon,  which  awarded 
possession  to  the  defendant,  is  also  erroneous. 

(November  24,  1911.) 

Judges  Boyce  and  Rice  sitting. 

Thomas  F.  Bayard  for  Belt  and  Matthews,  p.  b.,  exceptant. 

Superior  Court,  New  Castle  County,  November  Term,  1911. 

Certiorari  (No.  22,  September  Term,  1911)  to  a  justice  of 
the  peace,  in  and  for  New  Castle  County,  commanding  him  to 
send  up  his  record  and  proceedings  in  the  case  instituted  before 
him  by  the  plaintiffs  below  against  the  defendant  below,  as  a  ten- 
ant holding  over.  There  was  a  judgment  in  favor  of  the  plain- 
tiffs against  the  defendant  for  eleven  dollars  and  sixty  cents 
debt;  and  likewise  a  judgment  in  favor  of  the  defendant  for  pos- 
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session  of  the  premises  and  costs  of  suit.     Plaintiffs  bring  cer- 
tiorari.   Judgment  reversed. 

The  following  exceptions  were  filed,  to  the  record  and  judg- 
ment, viz.: 

1.  It  nowhere  appears  in  said  record  that  either  one  of  the 
plaintiffs  or  the  defendant  requested  a  jury  trial  on  or  before  the 
return  day  of  the  summons.  While  the  record  shows  that  there 
was  a  jury  trial. 

2.  That  the  record  does  not  disclose  that  the  jurors  sum- 
moned, and  acting  in  said  cause,  were  sworn  or  affirmed,  as  is  by 
law  provided. 

3.  That  the  record  discloses  that  the  return  of  a  verdict, 
in  writing,  of  the  said  jurors  shows  that  the  said  jurors  "  Do  find 
that  the  defendant  is  indebted  to  plaintiffs  in  the  sum  of  eleven 
dollars  and  sixty  cents,  but  do  not  find  the  plaintiffs  entitled  to 
possession  of  the  premises." 

4.  The  record  discloses  that  upon  the  written  verdict  of  the 
jurors  in  said  cause,  the  justice  of  the  peace  entered  a  judgment 
"in  favor  of  the  plaintiffs,  James  Ferris  Belt  and  Vincent  S. 
Matthews,  and  against  the  defendant  Max  Abramson  for  eleven 
dollars  and  sixty  cents  debt,  and  in  favor  of  the  defendant,  Max 
Abramson  and  against  the  plaintiffs,  James  Ferris  Belt  and 
Vincent  S.  Matthews,  for  possession  of  the  premises,  and  fifteen 
dollars  costs  of  suit." 

Boyce,  J.: — The  exceptions  are  fatal.  Let  the  judgment 
below  be  reversed. 


State  vs.  William  Hill. 

1.  Homicide — Assault  with  Intent  to  Murder — "Assault". 

An  "assault",  as  included  within  the  offense  of  assault  with  intent  to 
murder,  is  an  attempt  by  force  and  violence  to  do  injury  to  another's  person. 

2.  Homicidb — Assault  with  Intbnt  to  Murder — Elements  of  Offense. 
To  convict  for  assault  with  intent  to  murder,  the  state  must  prove 
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beyond  a  reasonable  doubt  both  that  accused  committed  an  assault  and  that 
it  was  with  an  intent  to  murder  the  person  alleged. 

3.  Homicide — Accidental  Killing. 

If  accused  unintentionally  and  accidentally  discharged  a  gun,  lolling 
another,  he  would  not  be  guilty  of  either  assault  or  assault  with  intent  to 
murder. 

4.  Homicide — Assault  with  Intent  to  Murder. 

If  accused  discharged  a  gun  with  intent  to  murder  some  one  else  than  the 
person  actually  killed,  or  without  any  specific  intent  to  murder  any  one,  but 
intentionally  and  with  reckless  disregard  of  human  life,  he  would  be  guilty 
of  assault  with  intent  to  commit  murder,  since  every  one  is  presumed  to  intend 
the  probable  consequences  of  his  act. 

5.  Homicide — Assault  with  Intent  to  Murder — Intent. 

Where,  in  a  prosecution  for  assault  with  intent  to  murder  S.,  there  was 
no  evidence  showing  that  accused  intended  to  murder  S.,  the  jury  could  not 
find  such  felonious  intent. 

6.  Criminal  Law — Reasonable  Doubt. 

The  jury  must  acquit,  if  under  all  of  the  evidence  they  have  a  reasonable 
doubt  of  accused's  guilt. 

(November  10,  1911.) 

Pennewill,  C.  J.,  and  Rice,  J.,  sitting. 

Josiah  0.  Wolcott,  Deputy  Attorney  General,  for  the  state. 

William  G.  Jones,  Jr.,  for  the  defendant. 

Court  of  General  Sessions,  New  Castle  County,  November 
Term,  1911. 

Indictment  for  Assault  With  Intent  to  Commit  Murder 
(No.  27,  November  Term,  1911). 

At  the  trial  it  was  proved  on  the  part  of  the  state  that  on 
Sunday,  October  15,  A.  D.  1911,  in  Blackbird  Hundred,  New 
Castle  County,  the  defendant  after  having  a  dispute  with  one 
W.  over  a  crap  game  in  which  they  were  engaged,  went  to 
his  own  house  a  short  distance  away;  that  W.  shortly  after  also 
went  to  defendant's  house,  and  as  he  opened  the  door  saw  the 
defendant  standing  in  the  corner  with  his  shot  gun  aimed  at  the 
door  and  pointing  directly  at  W. ;  that  W.  advanced  toward  him 
and  pushed  the  gun  aside;  that  the  defendant  pulled  the  trigger 
and  the  gun  was  discharged,  shooting  and  wounding  one  John 
Spencer,  who  was  sitting  in  the  room,  but  who  had  had  no  alter- 
cation or  trouble  with  the  defendant. 

The  prisoner  in  his  defense  claimed  that  he  picked  his  gun 
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up  from  the  corner  of  the  room  to  put  it  away,  when  a  woman 
named  Mary  Waters,  grabbed  his  arm  and  the  gun  was  acciden- 
tally discharged. 

Pennewill,  C.  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — William  Hill,  the  prisoner,  is  charged 
in  this  indictment  with  having  committed,  on  the  fifteenth  day 
of  October  last  in  this  county,  an  assault  upon  one  John  Spencer, 
with  the  intent  him  the  said  Spencer  to  murder. 

[1]  The  charge  embraces  not  only  an  assault,  which  is  an 
attempt  by  force  and  violence  to  do  an  injury  to  the  person  of 
another,  but  embraces  also  an  intent  to  commit  murder. 

[2]  In  order  to  convict  the  prisoner  in  manner  and  form  as 
he  stands  indicted,  it  is  incumbent  on  the  state  to  satisfy  you 
beyond  a  reasonable  doubt  that  an  assault  was  committed  by  the 
prisoner,  and  that  it  was  committed  with  an  intent  to  murder 
Spencer. 

This  case  differs  from  the  ordinary  case  of  an  assault  with 
intent  to  commit  murder  in  this:  That  the  person  whom  the 
indictment  charges  that  the  prisoner  assaulted  and  intended  to 
murder  was  not  the  person  who  was  actually  assaulted  and  whom 
the  prisoner  really  intended  to  murder.  That  is  to  say,  the  state 
contends  that  the  prisoner  assaulted  William  H.  Waters,  and  in 
the  effort  to  consummate  such  attempt  shot  one  Spencer,  an 
entirely  innocent  person  who  had  taken  no  part  in  the  quarrel,  or 
in  the  crap  game  in  which  the  prisoner  and  Waters  had  been 
engaged. 

This  court  in  the  case  of  State  v.  Sloanaker,  Houst.  Cr.  Cos. 
62,  in  charging  the  jury,  used  the  following  language: 

"That  if  they  were  satisfied  that  the  pistol  was  fired  by  the 
prisoner  unintentionally  and  by  accident  merely,  however  impru- 
dent, or  improper  it  may  have  been  for  him  to  be  handling  or 
examining  it  loaded  in  such  a  place  and  at  such  a  time,  he  ought 
not  to  be  convicted  of  either  the  misdemeanor,  or  the  felonious 
intention  alleged  in  the  indictment.  But  if,  on  the  contrary, 
they  were  satisfied  by  the  proof  that  he  discharged  it  intention- 
ally and  wantonly  or  recklessly  into  the  crowd  of  persons  assem- 
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bled  about  the  place  at  the  time,  or  in  the  direction  of  the  carriage 
of  the  prosecuting  witness,  indifferent  as  to  whom  he  might  shoot, 
or  what  the  mischief  or  injury  might  be,  or  where  or  on  whom  it 
might  fall,  such  conduct  would  manifest  such  a  wicked  and 
depraved  inclination  and  disposition  on  his  part,  and  it  might 
well  be  presumed  by  them  that  he  intended  at  the  time  to  shoot 
some  one,  upon  the  principle  that  every  one  is  presumed  to  intend 
the  probable  consequence  of  his  own  act;  and  if  that  was  so  in 
the  opinion  and  belief  of  the  jury,  the  prisoner  was  guilty,  at 
least  of  the  assault  alleged  in  the  indictment.  But  the  felonious 
intention  alleged  in  it  to  kill  the  prosecuting  witness,  Mr.  Brown, 
was  not  a  matter  to  be  made  out  by  inference,  or  presumption 
merely,  but  must  be  proved  like  any  other  fact  material  in  the 
case,  in  order  to  convict  him  of  the  felony,  or  felonious  intention 
alleged  in  it,  and  the  point  had  been  several  times  so  ruled  and 
decided  in  this  court.  It  was  competent  under  the  statute,  how- 
ever, for  the  jury  to  convict  him  upon  the  indictment  of  the  mis- 
demeanor, or  assault  merely.  But  as  to  the  felony,  or  intent  to 
kill  the  prosecuting  witness,  it  would  have  been  a  very  different 
case  both  in  law  and  fact,  if  he  had  died  of  the  wound  within  a 
year." 

[3]  And  such  being  the  law  of  this  state  we  say  to  you  that 
if  you  believe  from  the  testimony  that  the  prisoner  unintention- 
ally, and  by  accident  merely,  discharged  the  gun  he  ought  not  to 
be  convicted  of  either  the  misdemeanor,  which  is  the  assault,  or 
of  the  felonious  intent  to  murder. 

[4,  5]  But  if  you  believe  that  the  prisoner  discharged  the 
gun  with  the  intent  to  murder  some  one  other  than  Spencer,  or 
discharged  it  without  any  specific  intent  to  murder  any  one,  but 
nevertheless  intentionally  and  wantonly  or  with  a  reckless  disre- 
gard of  human  life,  such  conduct  would  manifest  a  wicked  and 
depraved  inclination  and  disposition  on  his  part  from  which  it 
might  well  be  presumed  that  he  intended  at  the  time  to  shoot  some 
one,  upon  the  principle  that  every  one  is  presumed  to  intend  the 
probable  consequence  of  his  own  act.  And,  in  such  case  the  pris- 
oner would  be  guilty  of  the  assault  alleged  in  the  indictment. 
But  as  there  is  no  testimony  showing  that  the  prisoner  intended 
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to  murder  Spencer,  we  instruct  you  that  you  cannot  fi 
prisoner  guilty  of  the  felonious  intent;  that  is,  of  the  in 
murder  Spencer. 

It  is  not  necessary,  therefore,  to  charge  you  with  res 
the  crime  of  murder,  or  with  respect  to  the  essential  ingrec 
such  crime,  to  wit,  malice,  because  under  the  evidence 
case  you  cannot  find  the  prisoner  guilty  of  anything  more  1 
assault. 

It  will  be  for  you  to  determine  from  the  evidence  f 
the  prisoner  is  guilty  or  not  guilty  of  an  assault,  bearing  i 
the  law  as  we  have  stated  it. 

[6]     We  may  say,  in  conclusion,  that  if  after  carefully 
ering  all  the  evidence  in  the  case  you  entertain  a  reasonabl 
of  the  prisoner's  guilt,  your  verdict  should  be  not  guilty. 
Verdict,  guilty  of  assaul 


Statb  vs.  Thomas  J.  Fitzswmons. 

1,  Elections — Offenses — Impersonation  of  Voter. 
Impersonation  of  a  voter  at  a  valid  municipal  election  was  an  t 

the  common  law.  Therefore,  if  the  statute  relating  to  such  impe: 
applies  to  general  elections  only,  it  would  not  be  ground  for  quat 
indictment. 

2.  Elections— Offenses — Impersonation  of  Voter — Validity  ( 
tiom. 

19  Del.  Lavs,  c.  727,  5  11,  provides  that  voters  otherwise  qua! 
who  shall  have  registered  at  the  general  election  next  prior  to  a  r 
election  are  entitled  to  vote  thereat.  2 1  Del.  Laws,  c.  36,  §  1°.  prov 
the  registration  books  shall  be  kept  by  the  clerk  of  the  peace  of  th 
and  open  to  public  inspection.  Registration  laws  do  not  require  ref 
for  municipal  elections,  and  there  is  no  requirement  for  delivery 
books  at  any  time  to  the  election  officers  at  a  municipal  election,  h 
motion  to  quash  an  indictment  for  impersonation  of  a  voter  at  a  r 
election,  on  the  ground  that  no  valid  election  was  had,  because  the  i 
no  authority  to  deliver  the  books  and  the  officers  no  means  of  det 
qualifications  of  voters,  that  the  court  would  not  assume  that  voters 
qualified,  but  assume  the  contrary,  in  favor  of  the  validity  of  an 
under  color  of  law,  and  the  motion  would  be  refused. 

(Dtctntber  12,  1911.) 
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Pennewill,  C.  J.,  and  Conrad  and  Woollby,  J.  J.,  sitting. 
Andrew  C.  Gray,  Attorney  General,  for  the  state. 
Robert  G.  Harmon  for  the  defendant. 
Court  of  General  Sessions,  New  Castle  County,  November 
Term,  1911. 

Indictment,  (No.  62,  September  Term,  1911 )  impersonation 
of  voter  at  municipal  election. 

(For  trial  of  same  case,  see  3  Boyce — and  82  AH.  528.) 

Motion  to  quash  indictment. 

The  grounds  upon  which  the  motion  was  based  were  as  follows : 

First.  Because  the  law  relating  to  impersonation  of  voters 
applies  only  to  general  elections. 

Second.  Because  there  was  no  valid  city  election  held  in 
Wilmington  in  the  month  of  June,  1911. 

Pennewill,  C.  J.,  delivering  the  opinion  of  the  court: 

The  above  named  defendant  was  indicted  at  the  September 
term  of  this  court,  for  impersonating  one  Coleman  Hunter,  a  duly 
qualified  voter,  at  the  municipal  election  in  the  City  of  Wilmington, 
held  on  the  third  day  of  June  of  the  present  year. 

A  motion  was  made  and  argued,  at  the  said  September  term, 
that  the  indictment  be  quashed  on  two  grounds: 

First.  Because  the  law  relating  to  impersonation  of  voters 
applies  only  to  general  elections. 

Second.  Because  there  was  no  valid  city  election  held  in 
Wilmington  in  the  month  of  June,  1911. 

[1]  Very  little  emphasis  was  placed  by  defendant's  counsel 
on  their  first  point;  and  the  state's  contention  that  even  if  the 
offense  charged  in  the  indictment  is  not  indictable  under  the  elec- 
tion laws  of  the  state,  it  was  nevertheless  an  offense  at  the  common 
law,  was  not  controverted,  and  could  not  be.  So  that,  even  though 
the  law  relating  to  the  impersonation  of  voters  applies  to  general 
elections  only,  which  we  need  not  now  decide,  the  impersonation 
of  a  voter,  or  illegal  voting,  at  a  valid  municipal  election,  was  an 
offense  at  the  common  law,  and  is,  therefore,  an  indictable  offense, 
under  the  laws  of  this  state.  2  Wharton's  Criminal  Law  (9th  Ed.) 
(1832. 
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[2]  But,  while  defendant's  counsel  did  not  seem  to  rely  very 
much  upon  their  first  point,  they  did,  apparently  rely  with  great 
confidence  upon  their  second  ground,  viz.:  That  there  was  no 
valid  election  held  in  Wilmington  in  the  month  of  June,  1911. 

It  is  contended,  generally,  by  them  that  there  has  not  been  a 
valid  municipal  election  held  in  the  City  of  Wilmington  since 
1897,  when  the  present  Constitution  of  the  State  went  into  effect, 
because  since  that  time  there  has  been  no  means  provided  by 
law  whereby  the  qualification  of  voters  at  such  elections  could  be 
legally  determined. 

Section  11,  Chapter  727,  Volume  19,  Laws  of  Delaware,  pro- 
vides: "That  at  all  municipal  elections  every  male  citizen  *  *  * 
who  being  otherwise  qualified  to  vote  at  all  state  elections,  and 
who  shall  have  registered  at  the  registration  for  the  general  elec- 
tion next  prior  to  the  election  at  which  he  offers  to  vote,  *  *  * 
and  no  other,  shall  be  entitled  to  vote." 

The  registration  laws  do  not  provide  for  registration  for 
municipal  elections.  The  registration  books,  when  not  used  by 
the  registration  or  election  officers,  are  required  to  be  safely  kept 
by  the  clerk  of  the  peace  of  the  county  in  his  office,  and  open  to 
public  inspection  at  all  convenient  times  as  other  public  records 
in  his  office.    Section  19,  Chapter  36,  Volume  21,  Laws  of  Delaware. 

There  is  no  law  that  provides  for  the  delivery  of  such  books 
at  any  time  to  the  department  of  elections  of  the  city,  or  to  the 
election  officers,  to  be  used  at  a  municipal  election.  It  is  contended 
that  inasmuch  as  the  clerk  of  the  peace,  who  is  made  by  law  the 
custodian  of  the  books  showing  who  were  registered  at  the  regis- 
tration for  the  general  election  next  prior  to  the  city  election, 
had  no  express  authority  to  deliver  said  books,  or  certified  copies 
thereof,  to  the  city  election  officers;  said  officers  could  have  no 
means  of  determining  whether  those  voting  at  said  election  were 
qualified  to  vote  or  not,  and  therefore  the  election  was  invalid. 

Unquestionably  the  law  means  that  no  one  shall  vote  at  a 
municipal  election  in  the  City  of  Wilmington  who  did  not  register 
at  the  registration  for  the  next  preceding  general  election.  Such 
registration  was  one  of  the  tests  of  his  qualification  to  vote  at  the 
city  election. 
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But,  does  the  law  mean  that  there  cannot  be  a  legal  and  valid 
city  election  held  unless  the  officers  who  hold  such  election,  and 
determine  the  qualification  of  the  voters,  have  in  their  possession 
the  registration  books  showing  who  were  registered  for  the  next 
preceding  general  election?  Even  if  it  does,  how  do  we  know 
that  such  books  were  not  in  the  possession  of  such  officers?  Does 
it  appear  to  the  court  that  they  were  not?  It  is  possible  that  they 
might  have  been,  although  there  is  no  law  expressly  authorizing 
such  delivery. 

But  we  are  not  satisfied  that  the  presence  of  the  registration 
books  was  essential  to  the  legality  of  the  city  election.  The  essen- 
tial requirement  is  that  the  voters  should  have  been  qualified  to 
vote,  that  is,  registered  for  the  preceding  general  election.  It  is 
possible  that  all  persons  who  voted  at  the  election  in  question 
may  have  been  registered  and  qualified  to  vote.  Certainly  we 
cannot  assume  they  were  not,  in  the  absence  of  proof  to  the  con- 
trary, and  upon  such  assumption  declare  the  election  void.  We 
do  not  think  the  court  has  a  right  to  assume  anything  against  the 
validity  of  an  election  which  was  held,  in  all  respects,  under  color 
of  law.  But  we  will  assume,  in  the  absence  of  evidence  to  the  con- 
trary, that  the  election  officers  did  their  duty,  and  correctly 
determined  that  those  whom  they  permitted  to  vote  were  qualified 
to  vote. 

The  registration  books  are  made,  by  the  law,  public  records 
in  the  office  of  the  clerk  of  the  peace,  and  are  required  to  be  open 
to  public  inspection  at  all  convenient  times  as  other  public  records 
insaid  office.  So  that,  it  was  not  impossible  to  ascertain  from  those 
records  who  were  registered  and  who  were  not. 

While,  as  we  have  said,  the  law  provides  that  registration  for 
the  preceding  general  election  shall  be  one  of  the  qualifications  to 
vote  at  a  municipal  election,  it  does  not  provide,  and  we  do  not 
think  it  means,  that  the  validity  of  the  election  shall  depend  upon 
the  actual  presence  of  the  registration  books  in  the  hands  or  pos- 
session of  the  election  officers.  And  even  if  it  did,  it  is  not  shown 
they  were  not  in  the  possession  of  such  officers  at  the  time  the  city 
election  was  held. 

Neither  does  the  law  provide  that  the  original  registration 
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books  shall  be  the  only  evidence  to  the  city  election  officers  of 
the  voter's  registration. 

Presumably  the  election  officers,  from  the  evidence  before 
them,  whatever  it  was — whether  the  original  books,  certified 
copies  thereof,  or  other  evidence  satisfactory  to  them — determin- 
ed the  qualification  of  the  voter. 

But  the  vital  question  is  not  whether  the  officers  acted  upon 
the  best  evidence,  or  upon  competent  evidence,  but  whether  those 
who  voted  were  disqualified  to  vote  because  they  were  not  regis- 
tered. It  is  not  shown,  or  attempted  to  be  shown,  except  argu- 
mentatively,  that  they  were  not  registered  and  qualified  to  vote. 
We  are  clearly  of  the  opinion  that  such  fact  must  be  shown  in 
order  to  sustain  the  defendant's  second  contention,  and  justify  the 
court  in  declaring  the  election  in  question  invalid. 

But  while  we  are  of  the  opinion  that  the  said  election  cannot 
be  declared  invalid,  on  either  of  the  grounds  urged  by  the  defend- 
ant, we  nevertheless  think  the  law  respecting  municipal  elections 
is  in  a  very  unfortunate  condition  when  the  question  of  the  inva- 
lidity of  such  an  election  can  be  raised  and  argued  with  as  much 
force  and  plausibility  as  has  been  done  in  this  case.  The  legality 
of  an  election  should  not  even  appear  to  depend  upon  the  author- 
ity or  willingness  of  the  clerk  of  the  peace  to  deliver  to  the  elec- 
tion officers  the  evidence  of  the  voter's  qualification.  The  abil- 
ity of  election  officers  to  determine  that  fact  should  be  so  clear 
as  to  admit  of  no  question,  and  such  appropriate  legislation  should 
be  enacted  as  is  needful  to  accomplish  the  purpose. 

The  motion  to  quash  the  indictment  in  this  case  is  refused. 


Alfred  L.  Ainscow,  d.  b.  a.,  vs.  State,  p.  b.  r. 

Game — Statutes — Construction. 

20  Del.  Laws,  c.  192,  making  it  unlawful  after  December  31,  1895,  to 
hunt,  kill,  take,  destroy,  or  sell  or  expose  for  sale  after  the  same  has  been 
killed  any  partridge,  quail,  pheasant,  or  rabbit,  except  between  November 
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fifteenth  and  December  thirty-first  in  each  year,  is  substitutional  for  Rev. 
Code  1893,  £.  457,  protecting  game,  and  from  and  after  December  31,  1895, 
it  is  not  unlawful  to  have  in  one's  possession  any  partridge,  quail,  pheasant, 
or  rabbit  after  the  same  has  been  killed. 

(May  23,  1911.) 

Judges  Boyce  and  Woolley  sitting 

Andrew  C.  Gray,  Attorney  General,  for  state. 

HughM.  Morris  (ofSaulsbury,  Ponder  zxAMorris)  forappellant. 

Superior  Court,  New  Castle  County,  May  Term,  1911. 

Appeal  (No.  57,  March  Term,  1911)  from  a  judgment  ren- 
dered by  a  justice  of  the  peace.  The  defendant  below  was  found 
guilty  by  the  justice  of  the  charge  of  "having  in  his  possession, 
on  January  3,  1911,  after  the  same  had  been  killed,  six  quail 
and  five  rabbits,"  and  fined  fifty-five  dollars  and  costs.  Informa- 
tion filed  by  the  Attorney  General  March  2,  1911,  charging  the 
appellant  as  above. 

Counsel  for  appellant  moved  that  the  information  be  quashed 
and  set  aside  for  the  following  reasons : 

1.  There  is  variance  between  the  transcript  of  the  suit 
below  and  the  information  filed  in  this  court  in  that  the  style  of 
the  prosecution  in  the  court  below  was  State  v.  Alfred  L.  Ain- 
scow,  while  the  style  of  the  prosecution  in  the  information  is 
"State  of  Delaware  v.  Alfred  L.   Ainscow." 

2.  That  the  act  under  which  the  information  was  filed, 
Section  1,  Chapter  507,  Volume  17,  Laws  of  Delaware  (Rev.  Code 
(1893)  457)  had  been  repealed  by  Chapter  192,  Vol.  20,  Laws  of 
Delaware,  p.  241. 

Boyce,  J.,  delivering  the  opinion  of  the  court: 
It  seems  to  us  that  Chaper  192,  Vol.  20,  Laws  of  Delaware 
(1895),  is  a  complete  substitution  for  Section  1,  Chapter  507,  Vol. 
17  (Rev.  Code  1893,  p.  457),  down  to  the  words  "or  any  reed-bird," 
etc.,  in  said  section.  By  the  substitutional  act  it  is  provided  that 
"from  and  after  the  thirty-first  day  of  December,  A.  D.  1895,  it 
shall  be  unlawful  to  hunt,  kill,  take,  or  destroy,  sell  or  expose  for 
sale,  after  the  same  has  been  killed  any  partridge,  quail,  pheasant 
or  rabbit,"  etc. 
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The  words  "or  have  in  his  or  her  possession,"  contained  in 
the  former  act,  between  the  words  "sale"  and  "after"  above,  are 
omitted.  Whether  the  omission  was  intentional  or  inadvertent, 
we  express  no  opinion.  It  is  enough  to  find  this  omission.  It  is 
our  opinion  that  from  and  after  the  last-mentioned  date,  it  has 
not  been  and  is  not  now,  under  said  substitutional  act,  unlawful 
to  have  in  one's  possession  any  partridge,  quail,  pheasant  or  rab- 
bit after  the  same  has  been  killed. 

The  information  is  quashed. 


Joseph  Sindowski  vs.  Rosie  Sindowski. 

Divorck    Allegations  of  Petition — Residence  of  Parties. 

The  petition  in  a  divorce  action  alleged  that  defendant,  "being  at  this 
time  domiciled  in  the  City  of  Wilmington,  on  or  about  the  twelfth  day  of  Sep- 
tember, A.  D.  1909,  and  continuously  from  that  time,  also  divers  other  timca 
previous  thereto,"  was  guilty  of  habitual  drunkenness,  such  as  to  endanger 
the  life  and  health  of  plaintiff,  and  to  make  cohabitation  with  her  unsafe. 
Held,  that  the  petition  was  insufficient,  and  did  not  show  compliance  with 
Divorce  Act  (Laws  1906,  c.  221)  \  9,  requiring  one  of  the  parties  to  the  action 
on  such  grounds  to  have  been  for  two  years  a  bona  fide  resident  of  the  state. 

(November  29,  1911.) 

Judges  Boyce  and  Rice  sitting. 

Edwin  R.  Cochran  for  plaintiff. 

LiUmrne  Chandler  for  defendant. 

Superior  Court,  New  Castle  County,  November  Term,  1911. 

Action  for  Divorce  (No.  38,  November  Term,  1911). 
Petition  dismissed  for  defective  averments  therein. 

The  cause  relied  upon  for  divorce  was  alleged  in  the  petition 
as  follows: 

"That  the  said  Rosie  Sindowski,  being  at  this  time  domiciled 
in  the  City  of  Wilmington,  on  or  about  the  twelfth  day  of  Sep- 
tember, A.  D.  1909,  and  continuously  from  that  time,  also  divers 
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tics  previous  thereto,  was  guilty  of  habitual  drunkenness 
to  endanger  the  life  and  health  of  Joseph  Sindowski  and 
t  co-habitation  and  living  unsafe  with  her." 

rcE,  J.,  delivering  the  opinion  of  the  court: 
■  statute  (Laws  1906,  c.  221)  regulating  annulment  of  mar- 
A  divorce  enumerates  the  causes  for  divorce,  whether  a 
matrimonii  or  a  mensa  el  thoro  in  simplest  terms  and  phrases. 
rt  has  frequently  urged  that  the  cause  or  causes  for 

relied  upon,  be  averred  in  the  petition  in  the  exact  lan- 
:  the  statute.  And  that  the  conditions  as  to  residence  as 
1  by  section  9  of  the  act  be  averred  so  as  to  meet  fully 
rirements  of  said  section.  These  are  vital  matters,  and 
ould  be  no  uncertainty  in  the  language  employed.  There 
tone  if  the  cause  for  divorce  and  the  conditions  of  residence 
;ed  in  the  language  of  the  statute. 

regret  to  say  that  the  averments  in  this  petition  are  very 
s  and  the  petition  should  be  dismissed. 

this  point  counsel  for  the  plaintiff  asked  leave  to  amend 

lion. 

'ce,  J.,  continuing: 

ve  will  not  be  granted  to  amend  petitions  in  divorce  cases. 

s  petition  is  dismissed. 


jurity  Trust  and  Safe  Deposit  Company,  Assignee,  vs. 
n  J.  Gallagher. 

bs — Foreclosure  Sale — Motion  to  Vacate — Inadequate  Con- 

noN. 

mce  in  an  action  to  set  aside  a  foreclosure  sale  upon  the  ground 

iadequaey  of  consideration  held  to  require  that  the  sale  be  set  aside. 
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Judges  Boycb  and  Woollby  sitting. 

Daniel  0.  Hastings  for  the  petitioner. 

Harry  Emmons  for  the  defendant. 

Superior  Court,  New  Castle  County,  May  Term,  1911. 

Petition  for  rule  to  show  cause  (No.  4,  May  Term,  1911). 

Rule  to  show  cause  wherefore  the  sale  of  lands  of  John  J. 
Gallagher,  by  the  sheriff  to  Benjamin  J.  Schwartz  for  the  sum  of 
eleven  thousand  five  hundred  dollars,  and  returned  to  the  present 
term  of  court,  in  the  above  stated  case,  should  not  be  set  aside, 
upon  the  grounds  of  gross  inadequacy  of  price  for  which  the  prop- 
erty was  sold. 

The  property  consisted  of  a  certain  lot  located  at  the  north- 
east corner  of  Fourteenth  and  Market  streets,  in  the  City  of 
Wilmington,  on  which  there  was  a  three  story  brick  apartment 
building  with  drug  store  on  first  floor. 

The  testimony  of  the  several  witnesses  for  the  petitioner 
variously  estimated  the  property  to  be  worth  at  forced,  cash  sale 
from  sixteen  to  twenty-five  thousand  dollars;  those  called  for 
the  purchaser  considered  it  worth  from  twelve  to  eighteen  thousand 
dollars. 

The  sheriff's  deputy,  who  made  the  sale,  testified  that  there 
were  only  two  bids— one  by  Col.  Nields  and  the  other  by  Mr. 
Schwartz,  the  purchaser, — "that  there  was  not  a  fair  attendance 
at  the  sale,  and  there  seemed  to  be  some  doubt  whether  this  was 
to  be  a  sale." 

Francis  E.  Gallagher,  brother  of  the  petitioner,  testified  that 
he  thought  arrangements  had  been  made  by  Mr.  Elliott  to  have 
the  property  bid  in;  that  he  would  have  attended  the  sale  but  for 
such  information,  and  was  prepared  to  bid  and  pay  twenty-two 
thousand  dollars  for  the  property,  if  necessary,  which  he  consid- 
ered safely  worth  twenty-five  thousand  dollars. 

George  A.  Elliott  testified  in  part: 

I  was  not  seen  by  Mr.  Francis  E.  Gallagher  until  the  evening 
of  the  day  before  the  sale,  and  early  in  the  morning  of  the  day  of 
the  sale — and  unfortunately  I  had  a  trustee  sale  at  Smyrna  that 
morning,  and  was  unable  to  give  the  matter  my  personal  attention. 
He  came  to  me  to  find  out  if  I  would  not  do  something  to  protect 
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the  property  from  the  sale,  and  avoid  the  foreclosure;  and  if  not,  if 
I  would  not  buy  it  in.  I  told  him  that  it  would  be  impossible  for 
me  at  that  late  hour  to  make  any  definite  arrangements  but  that 
I  would  go  up  to  Colonel  Nields'  office — I  only  had  a  few  minutes 
then  before  train  time — and  see  what  arrangements  could  be  made. 
After  talking  the  matter  over  with  Colonel  Nields,  I  told  him  that 
I  wanted  to  buy  the  property  or  make  some  arrangements  by 
which  the  property  need  not  be  foreclosed  on  a  small  mortgage. 
But  it  was  too  late  to  stay  the  sale.  So  I  asked  the  Colonel  if  he 
would  bid  the  property  in,  and  as  soon  as  I  came  back  I  would 
make  arrangements  by  which  the  defendant  in  this  suit  could 
satisfy  the  claim  of  the  Security  Trust  and  Safe  Deposit  Com- 
pany. Unfortunately,  I  did  not,  in  my  hurry,  fix  the  amount  of 
the  bid  to  be  made.  The  understanding  in  my  mind  was  he 
would  buy  the  property.  I  then  went  down  and  told  Mr.  Francis 
E.  Gallagher,  who  was  representing  the  defendant  in  the  case, 
that  Colonel  Nields  would  buy  the  property  in,  and  I  rushed  off 
to  the  train,  *  *  *  .  I  want  to  say  that  in  this  matter  I  was 
acting  simply  as  an  acquaintance  and  friend  of  Mr.  John  Galla- 
gher, and  I  went  to  Colonel  Nields  to  see  if  he  would  bid  it  in. 
Unfortunately,  I  did  not  tell  hfm  to  bid  it  up  to,  say,  twenty  thou- 
sand dollars.    I  ought  to  have  fixed  that  amount. 

By  Mr.  Hastings: 

Q.  If  this  sale  should  be  set  aside  would  you  be  willing  to 
make  arrangements  so  that  it  would  not  be  necessary  for  the 
Security  Trust  and  Safe  Deposit  Company  to  sell  this  property 
again  in  order  to  get  their  money? 

A.    I  so  stated  a  moment  ago  to  the  court. 

Benjamin  Nields  testified  in  part : 

On  the  morning  of  the  sale  Mr.  Elliott  came  to  me  and  we  had 
the  conversation  that  he  has  stated,  with  the  exception  that  I 
understood  in  my  mind  that  I  was  not  to  bid  beyond  the  claim  of 
the  Security  Trust  and  Safe  Deposit  Company.  I  certainly  had 
that  in  mind,  because  there  were  other  claims  after  that  to  which 
the  money  would  go,  and  I  said  that  I  would  bid  on  the  property, 
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buy  it  in,  and  that  I  would  be  perfectly  willing  it  should  be 
returned  to  anybody  they  would  name  for  the  benefit  of  Mr. 
Gallagher;  that  the  Trust  Company  did  not  want  to  make  a  cent 
out  of  it,  and  that  he  could  have  the  property  at  whatever  price 
it  was  bid  in,  my  understanding  being  that  it  would  not  be  bid 
above  my  claim  of  the  Trust  Company ;  and  I  did  understand  from 
what  I  heard  from  the  deputy  sheriff  there  would  be  no  sale,  and 
others  had  the  impression  that  the  sale  would  not  be  made.  I 
got  that  from  two  or  three  persons.  I  do  not  know  how  that 
impression  got  out,  but  I  think  the  impression  had  gone  out  in 
the  community,  and  that  Mr.  Elliott  had  the  same  impression. 

Woolley,  J. : — The  court  is  of  the  opinion,  with  the  evidence 
before  us,  that  this  sale  should  be  set  aside,  and  directs  that  the 
rule  be  made  absolute. 


Francis  Theresa  Gatta,  widow,  vs.  Philadelphia,  Baltimore 
and  Washington  Railroad  Company,  a  corporation  exist- 
ing under  the  laws  of  the  State  of  Delaware. 

1.  Negligence — Presumptions — Burden  of  Proof. 

Ordinarily,  there  is  no  presumption  of  negligence,  either  on  the  part  of 
the  party  injured  or  on  the  part  of  the  defendant,  from  the  mere  fact  that  the 
injury  occurred,  but  it  is  essential,  to  create  a  liability,  that  the  plaintiff 
prove  that  the  injury  resulted  from  defendant's  negligence  and  that  the  negli- 
gence of  the  person  injured  did  not  enter  into  the  accident  and  was  not  the 
proximate  cause  thereof. 

2.  Negligence — What  Constitutes. 

"Negligence"  is  the  failure  to  observe,  for  the  protection  of  the  interests 
of  another,  that  degree  of  care,  prudence,  and  vigilance  which  the  circum- 
stances justly  demand,  whereby  such  other  person  suffers  injury.  It  is  the 
want  of  such  care  as  a  reasonably  prudent  and  careful  person  would  exercise 
under  similar  circumstances.  ~^ — 

3.  Negligence — Mutual  Negligence. 

Where,  in  an  action  for  injuries,  it  appears  that  there  has  been  negligence 
on  the  part  of  both  plaintiff  arid  defendant,  and  that  each  was  operative  at 
the  time  of  the  injury  complained  of,  no  recovery  can  be  had,  as  tne  law  will 
not  measure  the  proportion  of  blame  or  negligence  to  be  attributed  to  either 
party. 


552     Superior  Court — 1911. [2Boyc« 

Syllabus. 

4.  Railroads — Operation— Warning. 

A  railroad  company,  switching  cars  in  a  yard,  is  bound  to  give  warning 
of  the  approach  and  movement  of  its  engines  and  trains  to  all  persons  who 
may  be  put  in  danger  thereby,  and  the  sufficiency  of  such  warning  depends  on 
the  character  of  the  place  at  the  point  of  danger,  the  position  of  the  persons 
endangered,  and  the  right,  lawfulness,  and  purpose  of  their  presence. 

5.  Railroads — Negligence — Operation  of  Trains— Warning. 

Where  a  railroad  company  is  charged  with  negligence  in  failing  to  give 
timely  and  suitable  warning  of  danger  to  be  avoided  by  the  approach  of 
engines  or  trains  in  the  yard,  the  warning,  in  point  of  time  and  sufficiency, 
has  relation  to  and  is  controlled  by  the  peculiar  conditions  of  the  place,  the 
established  and  recognized  habits  and  customs  of  its  occupants,  and  the 
peculiar  dangers  to  be  encountered. 

6.  Railroads — Operation  of  Cars — Injuries  to  Workmen — Warning. 

Where  decedent,  a  Pullman  car  employee,  was  crushed  between  two  cars  by 
the  operation  of  a  switch  engine  in  a  yard,  and  plaintiff  claimed  that  defend- 
ant was  negligent  in  failing  to  give  timely  and  sufficient  warning  of  the  move- 
ment of  the  engine  on  that  track,  plaintiff  was  entitled  to  recover  if  defendant 
was  negligent  in  failing  to  give  such  timely  and  sufficient  warning,  and  by 
reason  thereof  deceased,  without  fault  on  his  part,  was  killed  as  he  attempted  to 
pass  between  the  cars;  but  if  timely  and  sufficient  warning  was  given,  and 
deceased  disregarded  it,  and  was  killed,  or  if,  at  the  time  deceased  was  about 
to  pass  between  the  cars,  the  bell  of  the  engine  was  ringing,  and  he  was 
expressly  warned  not  to  go  between  the  cars,  then  plaintiff  could  not  recover. 

7.  Trial — Conflicting  Evidence — Consideration. 

Where  evidence  is  conflicting,  the  jury  should  reconcile  it,  if  possible; 
and,  if  they  cannot,  they  should  give  credit  to  that  which,  under  all  the  cir- 
cumstances, appears  most  worthy  of  credit,  and  reject  the  balance,  considering 
the  opportunity  and  advantages  of  each  witness  for  seeing,  observing,  and 
knowing  the  things  of  which  they  testified,  as  well  as  their  apparent  fairness 
and  intelligence,  and  any  other  elements  which  might  properly  bear  on  the 
accuracy  ot  their  testimony. 

8.  Death — Damages. 

In  an  action  for  wrongful  death  of  plaintiff's  husband,  plaintiff's  damages 
were  such  a  sum  of  money  as  would  reasonably  compensate  her  for  any  and 
all  damages  that  she  had  sustained,  or  might  thereafter  sustain,  by  reason  of 
decedent  s  death,  based  on  the  number  of  years  he  would  probably  have  lived, 
had  he  not  been  killed,  and  governed  by  the  proportion  of  his  gross  earnings 
or  income  plaintiff  would  probably  have  received  from  him. 

9.  New  Trial — Grounds — Discretion. 

The  granting  of  a  new  trial  is  a  matter  addressed  to  the  discretion  of  the 
court,  and  will  be  allowed  only  where  injustice  has  been  done  by  misdirection 
of  the  court  to  the  iury,  by  a  rendition  of  a  verdict  contrary  to  the  law  and  the 
evidence,  by  a  verdict  for  excessive  damages,  by  mistake  of  the  jury,  by  reason 
of  newly  discovered  evidence,  because  of  surprise,  by  misconduct  of  the  jurors, 
parties,  or  counsel,  etc. 

10.  New  Trial — Application — Filing. 

Under  the  court  rule  that  reasons  for  a  new  trial  must  be  filed  with  the 

Sothonotary  within  four  days  next  after  the  trial,  an  affidavit  for  a  new  trial, 
ed  on  the  day  of  the  hearing  of  the  motion,  several  days  after  the  expira- 
tion of  the  four-day  period,  was  too  late. 

(November  27, 1911.) 
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Judges  Boycb  and  Rice  sitting. 

Anthony  Higgins  and  Horace  G.  Eastburn  for  plaintiff. 

Andrew  C.  Gray  (of    Ward,  Gray  and  Neary)  for  defendant. 

Superior  Court,  New  Castle  County,  November  Term,  191 1 . 

Action  for  damages  (No.  57,  September  Term,  1907)  for 
death  of  plaintiff's  husband,  alleged  to  have  been  occasioned 
through  the  negligence  of  the  defendant  company. 

(See  also  1  Boyce  293,  ante  356,  3  Boyce—;  76  AH.  56,  80 
AH.  617,  83  Atl.  788.) 

At  the  trial,  after  the  jury  had  been  sworn  and  before  proceed- 
ing to  hear  any  testimony  in  the  case,  counsel  for  the  plaintiff 
stated  to  the  court  that  they  relied  wholly  upon  the  amended 
declaration  heretofore  filed.  Whereupon  counsel  for  the  plaintiff 
called  the  court's  attention  to  the  fact  that  the  amended  decla- 
ration was  filed  on  the  twenty-first  day  of  January,  A.  D.  1910, 
more  than  one  year  after  the  death  of  the  plaintiff's  husband,  on 
the  twenty-eighth  day  of  June,  A.  D.  1907,  also  the  fact  that 
the  defendant  relied  upon  the  pleas  of  not  guilty  and  the  act  of 
limitation  which  latter  provided  "that  from  and  after  the  passage 
of  this  act  no  action  for  the  recovery  of  damages  upon  a  claim  for 
alleged  personal  injuries  shall  be  brought  after  the  expiration  of 
one  year  from  the  date  upon  which  it  is  claimed  that  such  alleged 
injuries  were  sustained."  (Chapter  594,  Volume  20,  Laws  of  Dela- 
ware 712),  and  moved  that  the  jury  be  instructed  to  return  a  ver- 
dict for  the  defendant  for  the  reason  that  the  amended  declaration 
set  forth  a  new  and  different  cause  of  action  from  that  set  forth 
in  the  original  declaration. 

This  action  was  brought  on  the  ninth  day  of  August,  A.  D. 
1907,  and  the  original  declaration  which  is  not  now  relied  upon 
was  filed  on  the  eighth  day  of  August,  A.  D.  1908. 

The  court  denied  the  motion,  adopting  and  incorporating  in 
its  opinion  the  decision  of  the  court  in  this  case  upon  a  similar 
motion,  as  reported  in  1  Boyce,  beginning  on  page  296,  and  end- 
ing on  page  306. 

Boycb,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — The  court  decline  to  give  you  bind- 
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ing  instructions  to  find  for  the  defendant,  and  submit  this  case 
to  you  for  your  determination  under  the  evidence  before  you  and 
the  law  which  we  will  announce  to  you. 

This  action  was  brought  by  Prances  Theresa  Gatta,  the  plain- 
tiff, against  the  Philadelphia,  Baltimore  and  Washington  Rail- 
road Company,  the  defendant,  to  recover  damages  for  the  death 
of  Charles  Gatta,  her  husband,  alleged  to  have  been  occasioned 
by  the  negligence  of  the  defendant  company.  The  material  alle- 
gations in  the  plaintiff's  amended  declaration,  containing  five 
counts,  and  relied  upon  in  this  case,  are  in  substance  (1)  that 
the  deceased  was  an  employee  of  the  Pullman  Company,  in  this 
city;  (2)  that  the  defendant  company  was  engaged  in  taking  cars 
to  and  from  the  property  of  the  Pullman  Company;  (3)  that 
openings  between  the  cars  on  the  tracks  had  been  made  for  the 
convenience  of  the  Pullman  Company's  employees  and  that  the 
deceased  was  injured  while  passing  between  two  cars  in  the  dis- 
charge of  his  duty  as  an  employee  of  the  Pullman  Company  by 
reason  of  the  failure  of  the  defendant  company  to  sufficiently  warn 
him  of  the  movement  of  the  cars;  and  (4)  that  the  defendant 
company  was  guilty  of  negligence  generally  in  the  movement  of 
its  shifting  engine  at  the  time  of  the  accident. 

The  first  count  in  the  declaration  will  convey  to  you  the  gen- 
eral scope  of  the  averments  therein.     It  reads,  in  part,  as  follows: 

"For  that  whereas,  the  plaintiff  is  the  widow  of  a  certain 
Charles  Gatta,  deceased,  and  that,  heretofore,  to  wit,  at  the  time 
of  the  committing  of  the  grievances  hereinafter  mentioned,  the 
said  Philadelphia,  Baltimore  and  Washington  Railroad  Company, 
the  defendant  above  named,  was  and  still  is  a  corporation  existing 
under  the  laws  of  the  State  of  Delaware,  operating  a  certain  line 
of  railroad  in  the  City  of  Wilmington,  in  the  County  of  New  Castle 
and  State  of  Delaware,  and  being  such  corporation  so  engaged  as 
aforesaid,  before  and  at  the  time  of  the  committing  of  the  griev- 
ances hereinafter  mentioned,  had  and  used  a  siding  from  its  said 
certain  line  of  railroad  to  the  property  of  the  Pullman  Company, 
a  corporation  existing  under  the  laws  of  the  State  of  Illinois,  doing 
business  in  the  said  City  of  Wilmington,  which  said  siding  of  the 
defendant  connected  with  a  certain  siding  or  sidings  on  the  prop- 
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erty  of  the  said  the  Pullman  Company  and  was  used  with  the 
sidings  on  the  property  of  the  Pullman  Company  for  the  purpose 
of  drawing  cars  to  and  from  the  property  of  the  said  the  Pullman 
Company  to  the  said  certain  line  of  railroad  of  the  defendant; 
that,  heretofore,  to  wit,  on  the  twenty-eighth  day  of  June,  A.  D. 
1907,  at  the  said  City  of  Wilmington,  at  New  Castle  County  afore- 
said, the  said  Charles  Gatta,  the  plaintiffs  husband,  was  in  the 
service  and  employment  of  the  said  the  Pullman  Company  as  a 
mechanic  at  their  car  works  located  on  their  said  property  in  the 
said  City  of  Wilmington,  and  was  at  work  on  a  car,  which  was 
located  on  what  was  known  as  *B '  track  on  the  property  of  the 
Pullman  Company,  there  being  another  track  or  siding  known  as 
'A*  track  on  the  property  of  the  said  the  Pullman  Company, 
between  the  car  shops  or  buildings  of  the  said  the  Pullman  Com- 
pany and  the  said '  B '  track,  on  which  was  then  and  there  standing 
the  said  car  that  the  said  Charles  Gatta  was  working  upon;  that 
then  and  there  several  cars,  commonly  known  as  Pullman  cars  or 
coaches,  were  standing  on  said  'A'  track  in  the  yard  of  the  said 
car  works  of  the  said  the  Pullman  Company ;  that  two  of  said  cars 
or  coaches  were  not  coupled  together,  but  were  several  feet  apart 
from  each  other,  leaving  an  open  space  of  that  extent  between 
said  two  cars,  through  which  the  employees  of  the  said  the  Pull- 
man Company  could  pass  and  repass  while  in  and  about  their  said 
employment;  that  the  said  defendant  then  and  there  operating 
and  having  control  of  a  shifting  engine  or  locomotive,  negligently, 
carelessly  and  recklessly,  without  ringing  the  bell  or  blowing  the 
whistle  of  the  said  shifter,  engine  or  locomotive,  and  without  giv- 
ing any  other  warning  to  the  said  Charles  Gatta,  caused  the  said 
shifting  engine  or  locomotive  of  the  said  defendant  to  push  one  of 
said  two  cars  against  the  other  of  said  two  cars,  suddenly  and  with 
such  violence,  that  the  said  Charles  Gatta,  who,  then  and  there  in 
the  exercise  of  due  care  and  caution  on  his  part,  was  in  his  employ- 
ment as  aforesaid  passing  between  said  two  cars,  was  caught 
between  said  two  cars,  to  wit,  at  New  Castle  County  aforesaid, 
and  thereby  and  by  means  of,"  etc. 

This  gives  you  the  general  scope  of  the  plaintiff's  complaint 
in  this  case.    It  is  not  controverted  that  Charles  Gatta,  the  plain- 
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tiff's  husband,  was,  on  the  twenty-eighth  day  of  June,  A.  D. 
1907,  the  day  on  which  the  accident,  causing  his  death,  occurred, 
and  had  been  for  a  considerable  time,  employed  by  the  Pullman 
Company ;  that  the  Pullman  works  and  yards  were  then  and  now 
are  on  the  east  side  of  and  adjoining  the  right  of  way  and  tracks 
of  the  defendant  company,  in  this  city,  and  were  connected  with 
the  tracks  of  the  defendant  company  by  a  siding;  that  the  Pull- 
man Company  has  within  its  yards  its  own  private  tracks  on 
which  its  cars  are  placed  from  time  to  time  for  repairs  and  other 
purposes;  that  these  private  tracks  are  known  as  tracks  "A", 
"B",  and  "C",  respectively,  and  that  track  "A"  is  next  to  the 
buildings,  and  is  paralleled  by  the  other  two  in  alphabetical 
order. 

It  is  admitted  that  the  defendant  company  owned  the  engine 
and  was,  at  the  time  of  the  accident,  lawfully  engaged  in  shifting 
cars  on  track  "  A  "  for  the  Pullman  Company,  and  that  the  deceased 
was  caught  between  two  cars  on  said  track  and  killed. 

The  plaintiff  claims  that,  on  the  morning  of  and  before  the 
accident,  the  servants  of  the  defendant  company  had  been  engaged 
in  shifting  cars  on  track  "  C  "  in  the  yard  of  the  Pullman  Company ; 
and  while  so  engaged,  the  deceased  left  the  car  on  track  "B",  in 
which  he  had  been  working  and  went  into  what  is  known  as  the 
trimming  building  of  the  Pullman  Company  to  see  his  foreman  with 
reference  to  his  work ;  that  in  going  to  see  his  foreman,  he  crossed 
track  "A"  in  some  unknown  manner;  and  that  while  the  deceased 
was  in  said  building,  the  shifting  engine  was  moved  from  track 
"C"  to  the  entrance  of  track  "A". 

It  is  not  denied  that  the  engine  was  moved  from  track  "C" 
*-  * — k  "A",  and  that  before  the  shifting  on  track  "A"  was 
the  usual  warning  was  given  by  shouting  aloud  along 
A",  upon  which  there  were  several  cars,  "Look  out  for 
track  A,"  and  that  the  warning  was  heard  by  all  the  men 
and  employed  in  and  about  the  tracks  and  cars  on  tracks 
id"B". 

c  plaintiff  claims  that  this  warning  was  given  from  two  to 
nutes  before  the  accident  and  while  the  plaintiff's  husband 
:h  his  foreman  in  the  said  building,  and  that  after  the  said 
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warning  had  been  given  and  had  ceased  from  two  to  four  minutes, 
the  deceased  came  out  of  the  said  building  some  eight  or  ten  feet 
in  advance  of  his  foreman,  and  that  when  the  latter  appeared  at 
the  door  of  said  building  and  had  taken  a  step  or  two,  the  deceased, 
in  the  exercise  of  due  and  reasonable  caution  and  without  any 
warning  that  the  shifter  was  on  track  "A",  and  about  to  move, 
went  between  two  cars  standing  apart  two  and  a  half  or  three 
feet  on  track  "A",  and  was  caught  and  received  the  injuries  by 
the  movement  of  the  shifter,  while  between  the  cars,  from  which  he 
died  very  soon  thereafter.  The  defendant  claims  that  the  deceased 
knew  that  the  shifter  was  in  the  yard,  engaged  in  shifting  on 
track  "C"  when  he  left  the  car  in  which  he  was  working  on 
track  "  B  "  to  go  to  his  foreman  in  the  said  trimming  building,  and 
that  when  the  shifter  was  moved  from  track  "  C  "  out  of  the  yard 
of  the  Pullman  Company  to  track  "A" — the  engine  and  tender 
were  stopped  upon  entering  on  track  "A" — with  the  engine  only 
inside  of  the  yard,  and  that  then  the  servants  of  the  defendant 
company,  as  well  as  servants  of  the  Pullman  Company,  gave  the 
usual  warning  up  and  down  track  "A",  by  crying  aloud  along  the 
track  on  both  sides,  "Look  out  for  cars  on  track  A,"  and  that 
when  the  signal  was  given  to  the  engineer  to  move  forward  with 
the  engine  on  track  "A",  and  before  the  engine  had  been  started, 
the  bell  was  rung  and  continued  to  be  rung  after  the  deceased  came 
out  of  the  building,  and  was  ringing  at  the  time  the  deceased  went 
between  the  cars  and  until  after  the  accident;  that  the  deceased, 
on  coming  out  of  the  building  walked  fast,  with  his  head  down- 
ward, between  the  building  and  track  "  A"  some  fifteen  or  twenty 
feet  when  he  passed  between  the  cars,  and  that  immediately 
before,  and  at  the  time  he  was  about  to  go  between  the  cars,  he 
was  expressly  warned  not  to  do  so. 

And  the  defendant  claims  that  the  accident  from  which  death 
resulted  to  the  plaintiff's  husband  was  not  due  to  any  negligence 
attributable  to  it  or  its  servants,  but  was  occasioned  by  the  fault 
or  negligence  of  the  deceased  to  exercise  due  and  reasonable  care 
and  caution  after  timely  and  sufficient  warning.  We  have  now 
stated  to  you  substantially  the  contention  of  the  parties.  We  have 
carefully  considered  the  prayers  of  counsel.    We  cannot  charge  you 
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either  in  the  language  or  to  the  extent  we  have  been  requested  to 
by  some  of  the  prayers.  Our  charge  to  you  upon  the  law  which  we 
are  about  to  deliver,  covers  substantially,  we  think,  the  law 
applicable  to  the  facts  of  this  case. 

[1]  This  action  is  based  upon  negligence.  Ordinarily,  there 
is  no  presumption  of  negligence,  either  on  the  part  of  the  plaintiff, 
or  on  the  part  of  the  defendant,  from  the  mere  fact  that  a  person 
is  injured,  that  is,  there  is  no  presumption  that  the  injury  resulted 
from  negligence,  such  as  is  necessary  to  create  liability  for  the 
injury. 

To  recover  for  such  injury,  it  is  necessary  for  the  plaintiff  to 
satisfy  the  jury  by  a  preponderance  of  the  proof — that  is,  the 
greater  weight  of  the  evidence,  that  the  negligence  of  the  defend- 
ant caused  the  injury  in  the  manner  alleged. 

[2]  Negligence  has  been  defined  as  the  failure  to  observe  for 
the  protection  of  the  interests  of  another,  that  degree  of  care,  pru- 
dence, and  vigilance  which  the  circumstances  justly  demand, 
whereby  such  other  person  suffers  injury.  It  has  been  termed  the 
want  of  ordinary  care;  that  is,  the  want  of  such  care  as  a  reason- 
ably prudent  and  careful  man  would  exercise  under  similar  cir- 
cumstances. 

[3]  In  an  action  of  this  kind,  if  the  jury  should  find  from  the 
evidence  that  there  was  mutual  negligence,  that  is,  negligence  on 
the  part  both  of  the  plaintiff  and  of  the  defendant,  and  the  negli- 
gence of  each  was  operative  at  the  time  of  the  injury  complained 
of,  a  recovery  cannot  be  had  for  such  injury. 

If  the  negligence  of  the  deceased  entered  into  the  accident 
and  was  the  proximate  cause  of  the  injuries  which  resulted  in  his 
death,  even  though  the  defendant  was  guilty  of  negligence,  oper- 
ating at  that  time,  a  recovery  cannot  be  had;  for  where  there  is 
contributory  negligence  the  law  will  not  attempt  to  measure  the 
proportion  of  blame  or  negligence  to  be  attributed  to  either  party. 
Like  as  the  plaintiff  must  sustain  his  allegation  of  negligence  by 
satisfactory  proof  before  he  can  recover,  so  the  defendant  when 
he  relies  upon  contributory  negligence  on  the  part  of  the  plaintiff 
as  a  defense  must  satisfy  the  jury  that  the  contributory  negligence 
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of  the  plaintiff  entered  into  and  was  the  proximate  cause  of  the 
injury  complained  of. 

[4]  The  law  imposes  upon  a  railroad  company  the  duty  to 
give  warning  of  the  approach  and  movement  of  its  engines  and 
trains  to  all  persons  who  may  be  put  in  danger  thereby,  and, 
under  the  varied  conditions  of  their  operation,  requires  generally 
that  such  warning  shall  be  timely  and  sufficient.  What  consti- 
tutes a  warning  that  in  time  and  manner  is  sufficient  to  enable 
others  to  avoid  danger,  depends  upon  the  character  of  the  place 
at  the  point  of  danger,  the  position  of  the  persons  endangered  and 
the  right,  lawfulness  and  purpose  of  their  presence. 

[5]  When  the  act  of  negligence  charged  against  a  defendant 
railroad  company  is  its  failure  to  give  timely  and  suitable  warning 
of  the  danger  to  be  avoided,  the  warning  in  point  of  time  and  suffi- 
ciency, has  relation  to  and  is  controlled  by  the  peculiar  condi- 
tions of  the  place,  the  established  and  recognized  habits  and  cus- 
toms of  its  occupants  and  the  particular  dangers  to  be  encoun- 
tered.    Gatta  v.  P.yB.&  W.  R.  Co.,  1  Boyce,  293,  76  Atl.  56. 

You  have  before  you  in  evidence  photographs  of  notices 
posted  upon  the  buildings  in  the  yard  of  the  Pullman  Company. 
By  these  notices  "employees  must  not  work  under  cars  or  on  scaf- 
folds or  ladders  inside  of  cars  or  pass  between  cars  while  cars  are 
being  shifted  in  the  yard."  In  order  for  you  to  determine  whether 
the  warning  given  by  the  defendant  company  in  this  case  was 
timely  and  sufficient,  you  should  consider  all  the  conditions  sur- 
rounding the  deceased  at  the  time  of  the  accident  as  they  have 
been  detailed  to  you  by  the  witnesses. 

We  do  not  understand  that  it  is  claimed  that  there  was  any 
danger  in  crossing  the  tracks  and  passing  between  the  cars  on  the 
tracks  when  shifting  of  cars  was  not  going  on  in  the  yard.  And 
it  is  not  denied  that  it  was  the  custom  of  the  employees  of  the 
Pullman  Company  to  both  cross  the  tracks  and  pass  between 
cars  without  any  warning  when  shifting  was  not  being  done. 

The  danger  in  crossing  the  tracks  or  passing  between  the  cars 
arose  from  the  presence  of  the  engine  about  to  be  engaged  in 
shifting  the  cars  in  the  yard.  Immediately  before  and  at  the  time 
shifting  was  to  begin  by  the  defendant  cjpmpany,  on  track  "  A  ",  or 
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on  any  one  of  the  tracks,  for  that  matter,  the  particular  track 
became  a  place  of  danger,  and  it  became  the  duty  of  the  defendant 
company  to  give  timely  and  sufficient  warning  of  the  approach 
and  movement  of  its  engine  to  prevent  injury  to  employees  work- 
ing in  and  about  the  cars  or  who  might  be  dangerously  near  the 
track  upon  which  shifting  was  to  be  done.  With  notice  of  the 
presence  of  the  engine  for  the  purpose  of  shifting  and  after  timely 
and  sufficient  warning  it  became  equally  the  duty  of  the  servants 
of  the  Pullman  Company,  including  the  deceased,  to  exercise  due 
and  reasonable  care  to  avoid  being  injured. 

In  cases  of  this  character,  the  duties  imposed  upon  the  par- 
ties, defendant  and  plaintiff,  are  correlative  and  each  is  required 
to  use  such  reasonable  care  as  the  circumstances  require — the  one 
being  required  to  exercise  such  care  in  order  to  avoid  inflicting 
injury,  and  the  other  to  avoid  being  injured. 

The  important  questions  for  your  determination  are:  Did 
the  defendant  company  give  timely  and  sufficient  warning  to  the 
deceased  of  the  approach  and  movement  of  the  shifting  engine  on 
track  "A"?  Was  such  warning  given,  and  did  the  deceased, 
notwithstanding,  disregard  it? 

You  have  heard  the  testimony  of  the  witnesses.  The  court 
is  not  permitted  to  comment  upon  the  testimony  if  inclined  to. 
You  are  the  exclusive  judges  of  the  credibility  of  the  witnesses  and 
of  the  weight  and  value  of  their   testimony. 

[6]  If  you  are  satisfied  from  a  preponderance  of  the  evidence 
that  the  defendant  company  was  negligent  in  not  giving  timely 
and  sufficient  warning  to  the  deceased  of  the  approach  and  move- 
ment of  its  shifting  engine  to  and  on  track  "A",  and  that  by  rea- 
son of  such  negligence,  he  the  deceased,  without  fault  on  his  part, 
attempted  to  pass  between  the  cars  and  was  killed,  your  verdict 
should  be  for  the  plaintiff.  If,  however,  you  should  be  satisfied 
from  a  preponderance  of  the  evidence  that  the  defendant  company 
gave  timely  and  sufficient  warning  to  the  deceased  of  the  approach 
and  movement  of  its  engine  to  and  on  track  "A",  and  he,  the  de- 
ceased, disregarded  such  warning  and  attempted  to  pass  between 
the  cars  and  was  caught  and  killed  by  the  movement  of  the 
engine,  your  verdict  should  be  for  the  defendant. 
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If  you  should  be  satisfied  from  a  preponderance  of  the  evi- 
dence that  at  the  time  the  deceased  was  about  to  pass  between 
the  cars  the  bell  of  the  engine  was  ringing  and  that  he  was  expressly 
warned  not  to  gp  between  the  cars,  your  verdict  should  be  for  the 
defendant. 

The  jury  in  determining  the  value  of  testimony  may  and  often 
should  give  greater  weight  to  positive  than  to  negative  testi- 
mony. But  all  the  testimony  should  be  considered  by  the  jury 
and  given  such  weight  as  in  their  judgment  it  is  entitled. 

[7]  When  the  testimony  is  conflicting,  the  jury  should  recon- 
cile it,  if  they  can;  if  they  cannot,  they  should  give  credit  to  the 
testimony  of  those  witnesses  who,  under  all  the  circumstances 
appear  to  the  jury  to  be  most  entitled  to  credit,  and  reject  such 
testimony  as  they  may  deem  unworthy  of  credit,  taking  into 
consideration  the  opportunity  and  advantages  of  each  for  seeing, 
observing  and  knowing  the  things  of  which  they  testified,  as  well 
as  their  apparent  fairness,  intelligence  and  any  other  element 
which  may  fairly  test  the  truthfulness  and  accuracy  of  each. 

[8]  If  you  find  for  the  plaintiff,  it  should  be  for  such  a  sum 
of  money  as  will  reasonably  compensate  her  for  any  and  all  dam- 
ages that  she  has  sustained,  or  may  hereafter  sustain  by  reason  of 
the  death  of  her  said  husband,  basing  your  verdict  upon  the  num- 
ber of  years  the  deceased  would  probably  have  lived  had  he  not 
been  killed,  and  governed  by  what  portion  of  the  gross  earnings 
or  income  the  plaintiff  would  probably  have  received  from  the 
deceased  if  he  had  lived.  Your  verdict  should  be  for  that  party 
in  whose  favor  you  find  the  preponderance  or  great  weight  of  the 
testimony. 

Verdict  for  plaintiff. 

Whereupon  counsel  for  defendant  moved  for  a  new  trial  and 
in  arrest  of  judgment,  and  filed  the  following  reasons: 

1.  That  the  verdict  is  contrary  to  the  law  and  the  evidence. 

2.  That  the  verdict  is  contrary  to  the  evidence. 

3.  That  the  verdict  is  contrary  to  the  law. 

4.  That  the  damages  of  $9,000  awarded  by  the  jury  are 
grossly  excessive. 

36 
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5.  That  injustice  was  done  to  the  defendant  in  the  state- 
ment of  the  contentions  of  the  plaintiff  and  defendant  to  the  jury 
by  the  court,  in  that  while  all  the  contentions  of  the  plaintiff  were 
fully  and  plainly  stated  to  the  jury,  all  the  contentions  of  the 
defendant  were  not  so  stated: 

(a)  While  the  court  stated  to  the  jury  that  the  defendant 
contended  that  vocal  warning  had  been  given  of  the  movement  of 
the  cars  in  question  in  the  following  or  similar  language:  "Look 
out  around  the  cars  on  track  A" — yet  the  court  did  not  state  to 
the  jury  the  contention  of  the  defendant,  that  such  vocal  warning 
was  continuous  up  to  the  very  time  of  the  accident. 

(b)  In  that  the  court  did  not  state  to  the  jury  that  the  defend- 
ant contended  that  the  plaintiff's  intestate  could  or  should  have 
seen  the  engine  attached  to  the  cars  on  track  A  while  going  from 
the  shop  door  diagonally  across  the  platform  to  the  opening 
between  the  two  cars  at  the  place  of  the  accident,  and  that  the 
defendant  contended  that  the  evidence  showed  that  such  loco- 
motive was  in  plain  sight. 

6.  That  injustice  was  done  to  the  defendant  by  the  failure 
of  the  court  to  charge  as  requested  in  the  eighth  prayer  of  the 
defendant,  viz. : 

"Where  the  physical  facts  make  it  certain  that  Gatta  could 
have  seen  the  danger  in  time  to  have  averted  the  injury  to  him  if 
he  had  looked,  he  will  not  be  heard  to  say  that  he  looked  but  did 
not  see,  but  he  will  be  held  to  have  seen  what  was  obvious,  and 
if  he  did  not  heed  it  his  conduct  will  present  the  case  of  a  person 
thrusting  himself  rashly  into  danger,  in  which  case  he  cannot  make 
his  own  rashness  and  folly  the  ground  of  recovery  of  damages  from 
another." 

7.  Or  in  such  modification  of  the  language  thereof  as  would 
embody  the  proposition  of  law  therein  contained  without  charging 
upon  the  facts  in  the  case  before  them. 

8.  That  the  court  erred  in  not  charging  the  jury  in  relation 
to  the  law  bearing  upon  the  testimony  produced  in  the  case  by 
witnesses  of  both  the  plaintiff  and  the  defendant,  showing  or  tend- 
ing to  show  that  if  the  plaintiff  had  looked  he  could  have  seen  the 
engine  in  time  to  have  prevented  the  accident. 
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9.  That  the  verdict  rendered  by  the  jury  is  so  grossly  exces- 
sive as  to  shock  the  conscience  of  the  court  and  to  clearly  demon- 
strate that  it  was  the  result  of  undue  sympathy  for  the  plaintiff, 
or  compassion,  prejudice,  partiality  or  caprice  on  the  part  of  the 
jury. 

10.  That  the  verdict  rendered  for  the  plaintiff  was  so  clearly 
against  the  preponderance  of  evidence  as  to  shock  the  conscience 
of  the  court  and  to  clearly  demonstrate  that  it  was  the  result  of 
undue  sympathy  for  the  plaintiff,  or  compassion,  prejudice,  par- 
tiality or  caprice  on  the  part  of  the  jury. 

At  the  same  time  counsel  for  defendant  filed  his  reason  in 
support  of  the  motion  for  arrest  of  judgment  theretofore  filed  in 
said  cause;  said  reason  being  as  follows: 

' '  Because  that  as  appears  on  the  record  of  this  cause  the  p  Iain- 
tiff  abandoned  the  original  declaration  filed  in  said  cause,  and 
relied  entirely  upon  an  amended  declaration  filed  in  sa?d  cause, 
and  that  said  amended  declaration  was  filed  in  said  cause  upwards 
of  one  year  after  the  happening  of  the  accident  complained  of  in 
said  cause,  and  upwards  of  one  year  after  the  filing  of  the  original 
declaration  in  said  cause." 

The  following  opinion  was  delivered  by  the  court  in  denying 
the  motion  for  a  new  trial  and  for  arrest  of  judgment: 

Boycb,  J.,  delivering  the  opinion  of  the  court: 
We  have  very  carefully  considered  the  very  able  arguments 
of  counsel  both  in  support  of  and  against  the  motions  for  a  new 
trial  and  in  arrest  of  judgment  in  this  case.  The  principles  of  law 
which  govern  in  motions  of  this  character  have  been  repeatedly 
announced  by  this  court,  and  we  do  not  think  we  should  depart 
therefrom. 

[9]  The  granting  of  a  new  trial  is  a  matter  addressed  to  the 
discretion  of  the  court,  and  is  exercised  only  where  injustice  has 
been  done  by  the  misdirection  of  the  court  to  the  jury;  by  render- 
ing of  a  verdict  contrary  to  the  law  and  the  evidence;  by  a  verdict 
for  excessive  damages;  by  mistake  of  the  jury;  by  reason  of  after 
discovered  evidence;  because  of  surprise;  or  by  the  misconduct 
of  jurors,  parties  or  counsel,  and  the  like,  and  except  on  some  such 
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grounds  tending  manifestly  to  show  that  the  discretion  of  the  jury 
has  not  been  legally  or  properly  exercised,  a  new  trial  will  not  be 
granted;  for  it  is  a  principle  of  law,  long  prevailing  in  this  juris- 
diction, that  the  verdict  of  a  jury  upon  an  issue  of  fact  will  not 
be  disturbed  except  for  some  such  reason  as  already  stated,  and 
especially  is  this  so  where  the  verdict  is  founded  on  conflicting 
evidence.  Only  in  instances  where  injustice  has  been  done  and 
upon  the  policy  that  the  verdict  when  wrong  should  not  be  conclu- 
sive will  the  court  set  the  verdict  aside  and  award  a  new  trial. 
1  Woolley  on  Del  Prac.  §  733. 

[10]  Reasons  for  a  new  trial  under  rule  of  court  must  be  filed 
with  the  prothonotary  within  four  days  next  after  the  trial,  and 
the  affidavit  filed  in  this  case  having  been  filed  on  the  day  of  the 
hearing  of  the  motion  for  a  new  trial, — several  days  after  the  ex- 
piration of  the  four  days  after  the  trial,  we  do  not  think  it  was 
filed  in  time. 

Without  further  discussing  the  law  applicable  to  new  trials 
as  administered  in  this  state  or  the  evidence  adduced  at  the  trial, 
we  decline  to  grant  a  new  trial. 


Isaac  Richards,  John  Howard  Richards  and  Taylor  W. 
Richards,  trading  as  J.  H.  Richards  &  Co.,  for  the  use  of 
John  Howard  Richards,  trading  as  J.  H.  Richards  &  Co., 
vs.  Arnold  Naudain,  contractor  and  Charles  Franklin 
McVaugh,  owner  or  reputed  owner. 

Pleading — Plba  to  the  Jurisdiction — Issues. 

The  court,  in  a  suit  against  an  owner  and  a  contractor  to  obtain  a 
mechanics'  Hen,  will  not  try  an  issue  of  fact  presented  by  a  plea  to  the  juris- 
diction, interposed  by  the  owner,  alleging  that  the  contract  with  the  con- 
tractor was  made  by  a  third  person,  who  was  not  the  owner,  which  may  be 
tried  under  the  general  issue. 

{November  29,  1911.) 
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Judges  Botcb  and  Rice  sitting. 

W.  T.  Lynam  and  Franfe  L.  Sfeakman  for  plaintiffs. 

Philip  L.  Garrett  for  defendant. 

Superior  Court,  New  Castle  County,  November  Term,  1911. 

This  was  a  motion  to  strike  out  a  plea  to  the  jurisdiction  in 
an  action  brought  to  obtain  a  mechanics'  lien,  being  No.  36, 
March  Term,  1910. 

(See  also  3  Boyce — .) 

The  questions  presented  appear  in  the  opinion  of  the 
court. 

Boyce,  J.,  delivering  the  opinion  of  the  court: 
This  is  an  action  to  obtain  a  mechanics'  lien.  After  the  filing 
of  the  statement  by  the  plaintiffs,  as  required  by  the  statute, 
and  the  issuance  of  the  writ,  and  the  service  and  return  thereof, 
Charles  Franklin  McVaugh,  in  his  own  proper  person,  filed  a  plea 
to  the  jurisdiction  duly  verified,  based  upon  the  allegation  that 
the  plaintiffs  furnished  materials  *  *  *  in  persuance  of  a 
contract  made  with  Arnold  Naudain,  the  contractor  for  the  said 
Charles  Franklin  McVaugh,  owner  or  reputed  owner." 

It  is  admitted  in  said  plea  that  the  said  McVaugh  was,  and 
still  is,  the  owner  in  fee  of  the  lands,  etc.,  described  in  said  state- 
ment, upon  a  part  or  portion  whereof  the  house,  etc.,  was  and  is 
erected,  but  it  is  averred  that  the  said  McVaugh  hath  not,  and 
did  not  at  any  time  make  any  contract  whatsoever  with  the  said 
Arnold  Naudain,  the  other  defendant,  etc.,  or  with  any  other 
person  or  persons,  for,  concerning,  or  in  any  way  relating  to  the 
erection  of  the  said  house,  etc.,  or  for,  concerning,  or  in  any  way 
or  manner  relating  to  the  furnishing  of  any  materials  whatever 
therefor,  etc.,  but  that  such  alleged  contract,  if  any  there  be, 
was  made  by  one  Henry  R.  McVaugh,  who  was  not,  at  any  time, 
and  is  not  now  the  owner  of  the  said  lands,  etc. ;  that,  by  reason 
thereof,  the  court  here  hath  not,  and  cannot  ever  acquire  or  obtain 
jurisdiction  of,  etc.,  for  want  of  any  owner,  or  any  reputed  owner, 
who  made  the  alleged  contract,  etc. 

No  objection  is  made  to  the  sufficiency  of  the  plaintiffs'  state- 
ment filed  except  as  we  have  shown.    Whether  the  said  allegation, 
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contained  in  the  plaintiffs'  statement,  is,  as  a  matter  of  fact,  true, 
may  be  controverted  at  the  trial  under  the  general  issue  of  non- 
assumpsit,  which,  in  the  case  of  Vaigtmann  v.  Wilmington  Trust 
Company,  7  Penn.  265,  78  Ail.  920,  was  held  to  be  an  appropriate 
plea  in  an  action  to  obtain  a  mechanics'  lien.  We  do  not  think  the 
denial  of  the  said  allegation  in  the  plaintiffs'  statement  is  properly 
the  subject  of  a  plea  to  the  jurisdiction.  We  decline  to  try  the 
issue  of  fact  presented  by  the  plea  before  a  jury  drawn  for  that 
Txee. 
Let  the  motion  be  sustained,  and  the  plea  stricken  out. 


John  Jones  vs.  Charles  Warner  Company,  a  corporation  of 
the  State  of  Delaware. 

1.  Justices  or  the  Peace— Jurisdiction— Authority. 

Within  his  statutory  jurisdiction  the  authority  of  a  justice  of  the  peace 
is  as  complete  as  that  of  the  Superior  Court. 

2.  Justices  of  the  Peace — Conclusiveness  of  Judgment. 

Where,  in  actions  within  the  jurisdiction  of  a  justice  of  the  peace,  matters 
of  account,  demand,  or  cause  of  action  cognisable  before  a  justice  are  pleaded 
as  a  setoff  and  entered  by  the  justice  in  his  docket  as  required  by  statute, 
his  judgment,  unreversed,  is  conclusive,  and  will  bar  another  action  based 
on  such  matters. 

Action    ok 

fn  actions  for  the  price  of  goods,  for  goods  sold  and  delivered  with  war- 
ranty, or  for  the  price  of  work  and  labor  done  under  a  contract,  defendant  may 
either  avail  himself  of  any  breach  by  plaintiff,  or  may  sue  for  the  damages 
independently,  and  the  former  suit  and  recovery  against  him  will  be  no  bar 
to  the  latter  suit,  unless  in  the  former  suit  he  availed  himself  of  his  remedy. 
4.    Justices  of  the  Peace— Jurisdiction — Consequential  Damages. 
""■-■re  plaintiff  purchased  mortar  from  defendant  of  a  quality  suitable 
i  the  erection  of  a  garage,  but  the  mortar  was  not  of  a  satisfactory 
lamages  purely  consequential  were  not  within  the  jurisdiction  of  the 
the  peace. 
ment — As  Bar — Recoupment. 
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he  will  interpose  the  same  in  plaintiff's  action  growing  out  of  the  same  trans* 
action;  but,  if  he  exercises  his  privilege  of  recoupment,  he  cannot  thereafter 
maintain  a  separate  action  for  such  damages,  or  any  part  thereof. 

6.  Justices  of  the  Peace — Set-off — Recoupment. 

Rev.  Code  1852,  amended  to  1893,  *.  744  (14  Del.  Laws,  c.  93)  §  8,  provid- 
ing that,  in  actions  before  a  justice  of  the  peace,  defendant  must  plead  as  a 
set-off  any  account,  demand,  or  cause  of  action  cognizable  before  a  justice, 
has  no  application  to  matters  of  damage  in  the  nature  of  recoupment  or  defense, 
cognizable  before  a  justice,  which  the  defendant  might  interpose  at  his  elec- 
tion, and  such  matters  are  not  required  to  be  pleaded  as  a  set-off. 

7.  Sales— Action  for  Price — Defenses— -Defective  Quality. 

In  an  action  for  the  price  of  mortar,  it  was  competent  for  defendant,  in 
defense  of  the  action  or  in  reduction  of  plaintiff's  demand,  to  plead  and  prove 
that  the  mortar  was  not  suitable  for  the  purpose  for  which  he  bought  it,  and 
that  it  was  of  no  value  to  him. 

8.  Judgment — Conclusiveness — Estoppel. 

A  former  judgment  on  the  merits  between  the  same  parties  is  conclusive 
as  to  any  issue  actually  litigated  and  determined,  however  erroneous,  and 
which  issue  is  essential  to  the  maintenance  of  a  second  action  between  them, 
though  it  be  brought  on  a  different  cause  of  action. 

9.  Judgment — Res  Judicata — Estoppel. 

Where,  in  an  action  before  a  justice  of  the  peace  for  the  price  of  mortar 
sold,  the  buyer  availed  himself  of  the  defense  that  the  mortar  was  unsuitable 
for  the  purpose  intended,  and  was  beaten  on  such  issue,  the  judgment  was  a 
bar  to  a  subsequent  suit  by  the  buyer  against  the  seller  to  recover,  not  only 
damages  arising  from  the  alleged  uselessness  of  the  mortar,  but  also  consequen- 
tial damages  not  within  the  jurisdiction  of  the  justice. 

(May  23,  1912.) 

Pennewill,  C.  J.,  and  Boycb,  J.,  sitting. 

Ward,  Gray  and  Neary  for  plaintiff. 

Josiah  0.  Wolcott  and  Christopher  L.  Ward  for  defendant. 

Superior  Court,  New  Castle  County,  May  Term,  1912. 

Summons  Case  (No.  71,  May  Term,  1910). 

Demurrer  to  pleas  in  bar  to  the  counts  in  the  amended  decla- 
ration, filed  by  the  plaintiff. 

(The  facts  and  questions  of  law  presented  appear  in  the 
opinion  of  the  court.) 

Boyce,  J.,  delivering  the  opinion  of  the  court. 

This  is  an  action  on  the  case  for  the  recovery  of  damages, 
alleged  to  have  been  sustained  by  the  plaintiff  by  reason  of  the 
failure  of  the  defendant  company  to  sell  and  deliver  ready-mixed 
mortar  of  the  quality  suitable  for  use  in  the  erection  and  construc- 
tion of  a  certain  building. 
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The  plaintiff's  amended  declaration  contains  three  counts, 
and  the  sixth,  seventh  and  eight  pleas,  filed  by  the  defendant,  are 
directed  to  the  said  three  counts  respectively. 

The  plaintiff  has  demurred  to  the  pleas,  and  our  present  con- 
sideration is  on  the  demurrer. 

The  averments  in  each  of  the  counts  are,  in  substance,  that 
the  said  ready-mixed  mortar  was  purchased  by  the  plaintiff,  at 
the  special  instance  and  request  of  the  defendant  company,  for 
the  building  of  a  certain  garage,  known  to  the  defendant  company, 
and  was  paid  for  by  the  plaintiff;  that  it  was  not  of  suitable  qual- 
ity for  the  use  for  which  it  was  purchased  and  used,  but  on  the 
contrary  was  unsuitable  for  said  purpose,  whereby  it  became  and 
was  of  no  use  or  value  to  the  plaintiff,  and  he  has  thereby  been 
put  to  great  expense,  in  and  about  the  building  of  said  garage,  and 
has  expended  large  sums  of  money,  in  and  about  the  purchase  of 
stone,  bricks,  and  other  materials,  and  in  the  service  and  employ- 
ment of  laborers,  mechanics  and  other  persons,  in  and  about  the 
construction  and  erection  of  said  garage  and  for  other  purposes 
incurred  in  and  about  the  same;  and  that  by  reason  of  the  prem- 
ises great  damage  has  resulted  to  him,  the  plaintiff. 

Each  of  the  defendant's  pleas,  in  bar  of  the  action,  aver  that 
the  plaintiff  is  estopped  from  alleging  as  he  does  in  his  several 
counts,  for  the  reason,  it  is  alleged  in  substance,  that  prior  to 
bringing  the  present  action,  the  defendant  herein  brought  an  action 
against  the  plaintiff  herein  before  a  justice  of  the  peace  for  the 
balance  of  the  price  of  the  mortar  mentioned  in  the  three  counts  of 
the  plaintiff's  amended  declaration;  that  the  said  defendant  in 
that  action  appeared  and  defended  against  a  recovery  for  the 
price  on  the  ground  that  the  said  mortar  was  not  suitable  for  the 
purpose  for  which  it  was  bought,  and  produced  testimony  to  show 
that  it  was  unsuitable  for  said  purpose  and  was  of  no  value  to  him; 
and  that  such  being  his  defense,  judgment  was  rendered  against 
him  by  the  justice  in  favor  of  the  plaintiff  in  that  action  for  the 
amount  of  its  demand,  which  said  judgment  was  not  appealed 
from  and  has  not  been  reversed,  and  which  the  defendant  therein 
has  since  paid,  and  satisfaction  has  been  entered  on  the  record 
thereof.     The  record  of  the  justice  of  the  peace  is  set  forth  in 
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each  of  said  pleas,  and  it  does  not  show  that  the  defendant  therein 
(the  present  plaintiff)  brought  forward  any  account,  demand,  or 
cause  of  action,  and  pleaded  it  as  a  setoff,  and  that  an  entry 
thereof  was  made  by  the  justice  as  required  by  Section  8,  Chap. 
99,  Revised  Code  (1893)  744  (14  Del  Laws,  c  93).  There  is  in  each 
of  said  pleas  the  simple  averment,  dehors  the  record,  that  the  de- 
fendant in  said  action  (the  present  plaintiff)  appeared  and  defended 
the  said  action  in  the  manner  as  alleged  in  said  pleas. 

The  question  for  our  d^tennination  is  whether  the  said  judg- 
ment recovered  before  the  justice  of  the  peace  by  the  present 
defendant  in  the  action  brought  by  it  against  the  present  plaintiff 
to  recover  the  balance  of  the  purchase  price  of  the  said  mortar,  is 
a  bar  to  the  present  action  for  the  reason  alleged  in  said  pleas. 

Contention  was  made  by  counsel  for  the  defendant,  in  this 
action,  that  whether  the  defense  set  up  by  the  defendant,  in  the 
action  before  the  justice  of  the  peace,  is  to  be  considered  as  a 
counterclaim  in  the  nature  of  recoupment,  or  for  unliquidated 
damages  arising  out  of  the  alleged  failure  to  deliver  suitable  mixed 
mortar  for  said  building  purpose,  or  strictly  as  a  defense  in  bar  to 
said  action,  it  was  an  issue  before  and  within  the  jurisdiction  of  the 
justice,  passed  upon  and  determined  by  him,  and  that  his  judg- 
ment is  final  and  conclusive  upon  said  issue.  And  it  was  insisted 
that  the  mere  fact  that  the  damages  claimed  by  the  defendant  in 
said  action  were  unliquidated  did  not  take  the  issue  of  fact  pre- 
sented out  of  the  jurisdiction  of  the  justice  of  the  peace,  citing 
Gruell  v.  Clark,  4  Penn.  321,  54  AU.  955;  Barr  v.  Logan,  5  Harr. 
52 ;  Cannon  v.  Matthews,  3  H oust.  97 ;  Spahn  v.  Willman,  1  Penn. 
125,  39  Atl.  787,  and  Colesberry  v.  Stoops,  1  Harr.  448.  And  it  was 
further  contended  that  in  an  action  upon  a  contract  for  the  sale 
of  goods,  the  defendant  may  show,  in  bar  of  the  action,  that  the 
consideration  had  failed  by  proving  that  the  goods  in  question 
were  of  no  value,  citing  Bye  v.  McCaulley  &  Son  Co.,  7  Penn.  115, 
76  Atl.  621;  Armstrong  v.  Columbia  Wagon  Co.,  6  Penn.  274-278, 
66  AU.  366;  Leonard  &  Co.  v.  Johnson  Forge  Co.,  3  Penn.  104-108, 
50  AU.  541,  affirmed  in  3  Penn.  344,  51  Atl.  305,  94  Am.  St.  Rep. 
86,  57  L.  R.  A.  225;  Hall  v.  Cannon,  4  Harr.  360-362,  and  Davis 
v.  BonneweU,  1  Houst.  460. 
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[1]  This  court  has  said  that,  within  his  statutory  jurisdiction, 
the  authority  of  a  justice  of  the  peace  is  just  as  complete  for  all 
purposes  of  hearing  such  cases,  determining  or  deciding  them, 
and  making  up  his  record,  as  is  the  authority  of  this  court.  John- 
son v.  State,  6  Penn.  450,  67  Ati.  785. 

[2]  There  is  no  doubt  that  in  actions  before  and  within  the 
jurisdiction  of  a  justice  of  the  peace,  when  matters  of  account, 
demand,  or  cause  of  action,  cognizable  before  the  justice,  are 
brought  forward  and  pleaded  as  a  set-off ,  and  entered  by  the  jus- 
tice upon  his  docket  as  required  by  the  statute,  his  judgment  is 
conclusive  and  will  bar  another  action  based  on  such  matters, 
unless  the  judgment  be  reversed. 

[3]  It  has  been  held  by  this  court  that  as  well  in  actions  for 
the  nonpayment  of  the  price  of  goods  sold  and  delivered  under  a 
contract,  as  in  actions  for  goods  sold  and  delivered  with  warranty, 
or  in  actions  for  the  price  of  work  and  labor  done  under  a  contract, 
the  defendant  may,  at  his  election,  either  avail  himself  of  any 
breach  of  the  contract  by  the  plaintiff  causing  damage  to  him, 
in  reduction  of  the  damage  claimed  and  sustained  from  any  breach 
of  it  by  the  plaintiff,  or  he  may  sue  the  plaintiff  for  the  same  inde- 
pendently, and  the  former  suit  and  recovery  against  him  shall  be 
no  bar  to  the  latter,  unless  in  the  former  suit  he  availed  himself 
of  his  right  and  privilege  to  prove  and  claim  the  amount  of  such 
damage  in  reduction  of  the  amount  of  damages  demanded  by  the 
plaintiff  in  it  from  him.    Tomlinson  &  Co,  v.  Quigley,  5  Houst.  168. 

[4]  The  cause  of  action  declared  upon  by  the  plaintiff  in  this 
action,  all  the  essential  averments  in  the  declaration  being  consid- 
ered as  a  whole,  clearly  embraces  matters  of  damage  not  cogniza- 
ble before  a  justice  of  the  peace.  There  is  included  in  the  declara- 
tion not  only  the  element  of  damage  arising  from  the  alleged  use- 
lessness  of  the  mortar,  but  the  further  element  of  damage  in  conse- 
quence of  the  use  of  said  mortar.  Damages  purely  consequential 
in  character  are  not  matters  within  the  jurisdiction  of  a  justice  of 
the  peace.  In  the  present  case,  the  alleged  consequential  damages 
are  of  necessity  based  upon  the  alleged  inferiority  or  uselessness 
of  the  said  mortar.  And  while  in  the  action  before  the  justice  for 
the  recovery  of  the  price  of  the  mortar,  the  defendant  therein  was 
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not  bound  to  exercise  his  privilege  of  defending  said  action  on  the 
ground  that  the  mortar  was  worthless  and  of  no  value  to  him,  and 
especially  so  in  view  of  the  consequential  damages  which  he  alleges 
he  has  sustained  by  reason  of  using  the  mortar,  yet  it  appears  from 
the  pleadings  in  the  present  action  that  he  did  so  defend  the  said 
action  before  the  justice  of  the  peace. 

[5]  Recoupment  is  limited  in  its  application  as  a  defense  to 
defeating  the  plaintiff's  action  in  whole,  or  in  part,  and  no  recovery 
can  be  had  for  any  balance  or  excess.  Recoupment  of  matters  of 
damage  growing  out  of  the  same  transaction  and  for  which  a  sep- 
arate action  could  be  maintained,  is  allowable  by  way  of  defense, 
after  notice,  at  the  election  of  the  defendant,  instead  of  compelling 
him  to  resort  to  a  cross  action  for  such  damages.  Whenever  a 
defendant  has  a  claim  for  such  damages,  he  may,  at  his  election, 
exercise  his  privilege  to  recoup.  He  is  not  compelled  to  do  so, 
and  if  he  does,  he  cannot  subsequently  maintain  an  action  for  such 
damages,  or  any  part  thereof. 

[6]  A  proceeding  as  by  notice  of  recoupment  before  a  justice 
of  the  peace  is  perhaps  unknown  here,  and  we  know  of  no  machin- 
ery whatever  for  such  a  proceeding  before  a  justice  of  the  peace. 
The  statute  to  which  we  have  referred  requires  that  "in  every 
action  before  a  justice  of  the  peace  within  his  jurisdiction,  it  shall 
be  incumbent  on  the  defendant,  if  he  has  against  the  plaintiff  any 
account,  demand,  or  cause  of  action,  cognizable  before  a  justice 
of  the  peace,  to  bring  it  forward  and  plead  it  as  a  set-off;  and  the 
justice  shall  enter  on  his  docket  the  nature  and  amount  of  such 
counter-claim,"  etc.  A  defendant  failing  to  do  so  is  forever  barred 
by  the  statute  from  recovering  the  same.  It  seems  apparent  that 
matters  of  damage  in  the  nature  of  recoupment,  or  defenses,  cog- 
nizable before  a  justice  of  the  peace,  which  the  defendant,  in  actions 
before  a  justice  of  the  peace,  may,  or  may  not,  at  his  election,  rely 
upon  in  defense  of  the  whole  or  a  part  of  the  action  against  him, 
are  not  matters  within  the  contemplation  of  the  statute  requiring 
them  to  be  brought  forward  and  formally  pleaded  as  a  set-off. 

[7]  It  appears  from  the  pleas  filed  in  this  action  that  the 
defendant  in  the  action  before  the  justice,  who  is  the  plaintiff  here, 
both  alleged  and  produced  testimony  to  support  his  allegation 
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that  the  said  mortar  was  not  suitable  for  the  purpose  for  which 
he  purchased  it,  and  that  it  was  of  no  value  to  him.  Although 
such  averment  is  dehors  the  record  of  the  justice,  the  demurrer 
admits  the  fact  pleaded.  In  the  action  for  the  price  of  the  mor- 
tar, we  think  it  was  competent  for  the  defendant  therein  in  defense 
of  the  action,  or  in  reduction  of  the  plaintiff's  demand,  to  avail 
himself  of  the  privilege  of  showing  that  the  mortar  was  not  suit- 
able for  the  purpose  for  which  he  bought  it,  and  that  it  was  of  no 
value  to  him.  The  quality  of  the  mortar  is  an  essential  and  trav- 
ersable fact  in  the  present  case,  and  if  it  was  put  in  issue  by  the 
defendant  in  the  action  before  the  justice  of  the  peace,  as  alleged 
in  said  pleas,  which  must  now  be  taken  as  admitted  on  the  record, 
we  think  it  was  not  a  set-off,  in  contemplation  of  the  statute, 
which  of  necessity  had  to  be  brought  forward  and  pleaded,  and 
an  entry  thereof  made  on  the  justice's  docket  as  required  by  the 
statute;  but  it  was  a  matter  going  to  the  consideration  or  value  of 
the  mortar  which  it  was  competent  for  the  defendant  to  show  in 
defense  of  the  action,  or  in  reduction  of  damages  claimed  by  the 
plaintiff  therein,  and  which,  being  made  an  issue,  it  was  competent 
for  the  justice  to  both  hear  and  determine.  Although  the  present 
action  is  different  from  that  before  the  justice,  it  is  nevertheless 
between  the  same  parties  and  necessarily  based  on  the  alleged 
inferior  quality  of  said  mortar.  The  present  action  cannot  be 
maintained  without  showing  that  the  said  mortar  was  in  fact 
unsuitable  for  the  purpose  for  which  it  was  bought  and  used, 
which  issue  of  fact  was  before  the  justice  in  the  action  for  the 
recovery  of  the  price  of  the  mortar. 

[8]  The  rule  is  general  that  a  former  judgment  on  the 
merits,  between  the  same  parties,  in  a  court  of  competent  juris- 
diction, is  conclusive  and  final  as  to  any  issue  actually  litigated  and 
#  determined  in  the  former  actions,  however  erroneous,  and  which 
issue  is  essential  to  the  maintenance  of  a  second  action  between 
them,  though  it  be  brought  upon  a  different  cause  of  action. 
Worknot  v.  Milleris  Adm'r,  1  Harr.  139;  Cromwell  v.  County  of  Sac, 
94  17.  S.  351,  24  L.  Ed.  195;  Sawyer  v.  Woodbury,  7  Gray  (Mass.) 
499,  66  Am.  Dec.  518;  Betts  v.  Starr ,  5  Conn.  550,  13  Am.  Dec.  94; 
Harrison  v.  Remington  Paper  Co.,  140  Fed.  385-400,  72  C.  C  A. 


25DeL]  Jones  vs.  Charles  Warner  Co. 573 

Opinion. 

405,  3  L.  2?.  A.  (N.  5.)  954,  5  Ann.  Cos.  314;  ifcweU  t>.  Goodrich, 
69  IB.  556;  O'Connor  v.  Varney,  10  Gray  (Mass.)  231;  Merriatn  v. 
Woodcock  et  al,  104  Mass.  326;  23  Cyc.  1216,  1288;  Herman  on 
Estoppel,  214,  237;   Bigelow  on  Estoppel,  152. 

[9]  The  plaintiff  in  this  action,  having  availed  himself  of  his 
right  and  privilege  to  show  before  the  justice  that  the  mortar  was 
unsuitable  for  the  purpose  for  which  he  bought  it,  and  being 
obliged  in  his  present  action  to  rely  on  the  same  alleged  fact, 
considered  and  adjudicated  by  the  said  justice  of  the  peace  in  the 
former  action,  we  think  he  cannot  now  controvert  said  fact,  and 
that  he  is  barred  and  estopped  from  showing  any  defects  in  the  said 
mortar  and  from  maintaining  his  present  action. 

The  demurrer  is  overruled.  Judgment  of  respondeat  ouster 
is  entered  upon  the  election  of  the  plaintiff. 


Landreth  L.  Layton  vs.  Parker  H.  Hudson. 

1.  Negligence — Fires — Burden  op  Proof. 

In  an  action  for  negligence  in  setting  fire,  the  burden  of  proving  that  the 
negligence  alleged  caused  the  damage  to  plaintiff,  by  a  preponderance  of  the 
evidence,  is  on  the  plaintiff;  such  negligence  never  being  presumed. 

2.  Negligence — Fires — Notice  to  Adjoining  Property  Owner— Omis- 
sion— Negligence  Per  Sb. 

18  Del.  Laws,  c.  93,  §  1,  provides  that  it  shall  not  be  lawful  for  any  person 
to  set  fire  to  any  grass,  brush,  or  other  substance,  where  the  burning  thereof 
will  in  any  manner  endanger  any  timber  or  other  property,  without  first 
giving  sufficient  notice  to  the  owners  or  occupiers  of  such  timber  as  will  enable 
them  to  take  necessary  steps  to  guard  against  such  damage  as  they  may  deem 
proper  of  his  intention  to  set  fire  to  such  grass,  brush,  or  other  substance,  and 
using  all  due  necessary  precaution  on  his  part  to  prevent  any  damage  or  loss 
to  the  timber  or  property  of  others.  Held,  that  the  setting  of  fires  without 
giving  the  notice  prescribed  is  negligence  per  se. 

3.  Negligence — Fires— Notice— -Failure   to  Give. 

Where  an  adjoining  property  owner  fires  brush  on  his  land,  without  giv- 
ing the  notice  required  by  18  Del.  Laws,  c.  93,  §  1,  he  is  not  relieved  from 
liability  for  damages  caused  by  the  escape  of  fire  by  proof  that  he  used  proper 
care  and  caution  m  starting  and  controlling  the  same, 
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4.  Negligence — Fires — Escape — Notice. 

Where  defendant  set  fire  to  grass,  brush,  and  other  substances  on  his 
own  property,  and  the  burning  thereof  in  no  manner  endangered  timber  or 
other  property  of  the  plaintiff,  and  defendant  thereafter  exercised  proper 
care  and  caution  in  the  control  of  the  fire,  he  was  not  liable  for  damages 
caused  by  the  burning  of  plaintiff's  property,  though  he  did  not  give  the 
notice  required  by  18  Del.  Laws,  c,  93,  J  1. 

5.  Damages — Fires — Escape — Burning  Timber — Damages. 

In  an  action  for  damages  due  to  the  escape  of  fire  from  defendant's  land, 
burning  plaintiff's  timber,  plaintiff's  measure  of  damage  was  such  a  sum  as 
would  compensate  him  for  the  injury  he  sustained,  as  shown  by  the  differ- 
ence between  the  value  of  his  property  immediately  before  the  fire,  including 
the  timber,  young  and  old,  and  its  value  thereafter. 

{October  20,  1911.) 

Judges  Woolley  and  Rice  sitting. 
Daniel  J.  Layton,  Jr.,  and  James  M.  Tunnel!  for  plaintiff 
Woodburn  Martin  and  Charles  W.  Cullen  for  defendant 
Superior  Court,  Sussex  County,  October  Term,  1911. 
Action  op  Trespass  on  the  Case  (No.  7,  June  Term,  1910), 
to  recover  damages  for  injuries  alleged  to  have  resulted  to  the 
plaintiff  by  reason  of  the  negligence,  etc.,  of  the  defendant,  in 
setting  fire  to  brush,  etc.,  on  the  lands  of  the  latter. 

(The  facts  and  contentions  of  the  parties  appear  in  the 
charge  of  the  court.) 

Rice,  J.,  charging  the  jury: 

Gentlemen  of  the  jury : — This  is  an  action  of  trespass  on  the 
case.  Landreth  L.  Layton,  the  plaintiff,  seeks  to  recover  from 
Parker  H.  Hudson,  the  defendant,  damages  for  alleged  injuries  to 
his  property,  caused  by  the  alleged  negligence  of  the  defendant. 

The  plaintiff  claims  that  the  defendant  in  the  latter  part  of 
March,  1910,  either  himself  or  through  another  acting  under  his 
direction,  or  by  his  permission,  set  fire  to  brush  or  combustible 
matter  upon  the  part  of  his  land  that  was  west  of  and  in  the 
immediate  vicinity  of  the  plaintiff's  premises. 

The  plaintiff  sets  forth  in  several  ways  in  eight  counts  in  his 
declaration  that  the  defendant  was  negligent  in  starting  a  fire  at 
a  time  when  the  brush  or  other  combustible  matter  was  very  dry; 
that  a  strong  wind  was  blowing  over  the  brush  at  the  time;  that 
the  defendant  had  not  plowed  the  ground  around  the  brush;  that 
he  had  not  employed  a  sufficient  number  of  persons  to  assist  him 
in  keeping  the  fire  under  control;  that  he  did  not  give  notice  to  the 
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plaintiff  or  his  tenants  on  the  land  on  which  timber  was  on  this 
occasion  burned;  and  that  the  defendant  had  not  given  sufficient 
notice  to  the  plaintiff  or  the  occupant  of  the  land  as  required  by 
the  statute  of  this  state — and  claims  that  he  has  been  damaged 
to  the  extent  of  one  hundred  dollars. 

The  defendant  claims  that  the  fire,  set  by  his  servant  under 
his  direction,  on  the  property  of  the  defendant  did  not  cause  the 
fire  on  the  land  of  the  plaintiff  and  the  resultant  damage  thereby 
as  alleged  by  the  plaintiff,  but  that  a  fire  was  communicated  to 
the  property  of  the  plaintiff  from  another  fire,  for  which  the 
defendant  was  in  no  way  responsible,  and  he  further  contends  that 
the  plaintiff  did  not  suffer  any  damages  by  the  fire  on  his  (the 
plaintiff's)  land,  from  whatever  place  it  may  have  been  communi- 
cated to  the  land  of  the  plaintiff. 

[1]  The  basis  of  this  action  is  the  negligence  of  the  defendant 
or  of  his  servant  by  his  direction  or  authority.  The  burden  of 
proving  the  act  of  negligence  which  caused  the  alleged  damage 
to  the  plaintiff  is  upon  the  plaintiff,  and  such  negligence  being 
never  presumed,  must  be  proved  to  the  satisfaction  of  the  jury, 
by  the  preponderance  of  the  evidence.  By  a  preponderance  of 
the  evidence  is  meant  the  greater  weight  of  the  evidence,  and  not 
merely  the  larger  number  of  witnesses 

[2]  There  is  a  statute  in  this  state,  being  Chapter  93,  Volume 
18,  Laws  of  Delaware,  which  in  part  is  as  follows: 

"Section  1.  That  from  and  after  the  passage  of  this  act  it 
shall  not  be  lawful  for  any  person  to  set  fire  to  any  grass,  brush, 
or  other  substance,  where  the  burning  thereof  will  in  any  manner 
endanger  any  timber,  either  standing  or  felled,  or  other  property, 
without  first  giving  sufficient  notice  to  the  owners  or  occupiers  of 
such  timber  and  property  as  will  enable  them  to  take  such  neces- 
sary steps  to  guard  against  such  damages  as  they  may  deem 
proper,  of  his  intention  to  set  fire  to  such  grass,  brush  or  other 
substance,  and  using  all  due  and  necessary  precaution  on  his  part 
to  prevent  any  damages  or  loss  to  the  timber  or  property  of  others. 

"  Sec.  2.  That  any  person  violating  section  1  of  this  act 
shall    *    *    *    be  liable  in  a  suit  for  damages  that  may  be  sus- 
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tained  by  any  one  on  account  of  his  failure  to  comply  with  the  pro- 
visions of  this  act." 

[3]  Thus  one  of  the  issues  of  fact  for  the  jury  in  this  case  to 
determine  from  the  evidence,  is  whether  the  defendant  or  his 
servant  did  or  did  not  set  fire  to  grass,  brush,  or  other  substance 
at  a  place  on  his  property  where  the  burning  thereof,  did  in  any 
manner  endanger  any  timber,  or  other  property  of  the  plaintiff. 
And  if  you  find  that  he  did  do  so,  and  that  the  defendant  did  not 
give  sufficient  notice,  to  the  plaintiff  or  the  occupier  of  the  land 
of  the  plaintiff,  upon  which  the  timber  or  other  property  was 
burned,  of  his  intention  to  set  fire  to  such  grass,  brush  or  other 
substances,  as  would  enable  him  or  them  to  take  such  necessary 
steps  as  they  may  have  deemed  proper  to  guard  against  such 
damage,  and  we  may  say  to  you  that  the  defendant  does  not  claim 
that  he  gave  any  notice  to  either  the  plaintiff  or  the  occupier  of 
his  land  in  question;  that  failure  to  give  such  notice  in  itself  is 
negligence,  and  if  the  plaintiff's  property  was  damaged  as  a 
result  of  such  negligence  on  the  part  of  the  defendant,  he  (the 
defendant)  is  liable,  and  the  defendant  is  not  relieved  of  this 
statutory  duty  to  give  notice  or  of  its  corresponding  liability,  even 
though  he  used  proper  care  and  caution  in  starting  the  fire  and 
controlling  the  same. 

[4]  But  if,  on  the  other  hand,  you  find  from  the  evidence 
that  the  defendant  set  fire  to  grass,  brush  or  other  substance  on 
his  own  property,  the  burning  whereof  in  no  manner  endangered 
timber  or  other  property  of  the  plaintiff,  without  giving  notice 
thereof  to  the  plaintiff  or  his  tenant,  and  thereafter  exercised  a 
proper  care  and  caution  in  its  control,  the  defendant  is  not  liable. 

[5]  If  you  find  that  plaintiff's  timber  or  other  property  was 
damaged  by  any  act  of  negligence  of  the  defendant,  as  we  have 
defined  it  to  you,  then  your  verdict  should  be  in  favor  of  the 
plaintiff  "for  such  a  sum  as  would  compensate  him  for  the  injury 
he  thereby  sustained,  as  shown  by  the  difference  between  the 
value  of  his  property  immediately  before  the  fire,  including  tim- 
ber, young  and  old,  and  its  value,  thereafter."  Bullock  v.  Porter, 
ante  180,  77  Atl.  943. 

Your  verdict  should  be  for  the  defendant  however,  if  you  find 
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(1)  that  the  fire  on  the  plaintiffs  property  was  not  caused  by  the 
defendant  or  his  agent;  or  (2)  that  the  fire  on  the  plaintiff's  prop- 
erty was  not  caused  by  any  negligent  act  of  the  defendant  or  his 
agent;  or  (3)  that  the  plaintiff  suffered  no  damage  as  a  result  of 
the  fire,  by  whomsoever  started. 

Verdict  for  defendant. 


Ettorb  Gismondi,  Administrator  of  Anina  Gismondi,  deceased, 
vs.  Peoples  Railway  Company,  a  corporation  existing 
under  the  Laws  of  the  State  of  Delaware. 

1.  Street  Railroads — Persons   on  Track — Death — Children — Neg- 
ligence— Burden  op  Proof. 

In  an  action  for  the  death  of  a  child,  struck  by  a  street  car,  the  burden 
is  on  plaintiff  to  establish  that  the  child's  death  resulted  from  the  defendant's 
negligence,  as  alleged  in  the  declaration. 

2.  Negligence — Different  Acre — Proof. 

Where  evidence  is  offered  to  establish  different  acts  of  negligence  alleged 
to  have  caused  the  injury  sued  for,  the  evidence  must  be  sufficient  to  show 
to  the  jury's  satisfaction  that  one  of  such  acts  was  the  proximate  cause  of 
the  accident. 

3.  Negligence — Presumption — Burden  of  Proof. 

Negligence  is  never  presumed  merely  from  the  fact  that  an  accident 
occurred,  but  must  be  proved  by  the  party  alleging  it. 

4.  Negligence — "Inevitable  Accident  ". 

An  accident  which  could  not  be  prevented  by  the  exercise  of  ordinary 
care  and  prudence  is  an  "inevitable  accident",  for  which  no  recovery  of  dam- 
ages can  be  had. 

5.  Street   Railroads — Injuries   to    Pedestrians — Children — Inevit- 
able Accident. 

Where  plaintiff's  decedent,  a  child  of  tender  years,  moved  from  a  position 
of  safety  to  a  position  of  danger  near  or  on  the  railroad  track,  on  which  a 
car  was  running,  so  suddenly  as  to  make  it  impossible  for  the  motorman  to 
stop  the  car  before  the  accident,  or  if  the  motorman,  after  he  saw,  or  by  the 
exercise  of  ordinary  care  could  have  seen,  the  child  in  a  position  of  danger, 
did  everything  that  a  reasonably  careful  man  would  do  under  like  circum- 
stances to  prevent  the  accident,  the  railroad  company  would  not  be  liable. 

6.  Street  Railroads — Persons  on  Track — Duty  op  Railroad  Com- 
pany. 

17 


578  Superior  Court — 1911. pBoyce 

Syllabus — Charge. 

A  street  railroad  company  must  see  that  its  servants  operate  its  cars  at 
a  reasonable  speed,  that  proper  warning  is  given  of  the  approach  of  a  car, 
and  that  the  speed  is  slackened,  or  the  car  stopped,  if  necessary,  when  danger 
is  seen  or  known  in  time,  to  prevent  accident. 

7.  Street  Railroads — Operation — "Ordinary  Care  and  Caution". 

A  street  railroad  company  is  bound  to  operate  its  property  with  "ordi- 
nary care  and  caution";  such  term  being  understood  to  import  all  the  care 
and  caution  which  the  particular  circumstances  of  the  case  reasonably  require, 
and  such  as  a  reasonably  careful  man  would  exercise  under  like  circumstances, 
the  amount  of  care  varying  with  the  ordinary  liability  to  danger  and  accident 
and  to  do  injury  to  others  in  the  operation  and  use  of  the  railroad. 

8.  Trial — Conflicting  Evidence — Duty  to  Reconcile. 

Where  the  evidence  is  conflicting,  the  jury  should  reconcile  it,  if  possi- 
ble, and,  if  not,  should  give  credence  to  that  part  which  they  believe  most 
worthy  of  belief. 

9.  Death — Damages — Children. 

In  an  action  for  the  death  of  a  child,  the  measure  of  damages  is  the  sum 
which  the  child  would  probably  have  earned  during  her  life,  and  would  have 
saved  from  her  earnings  and  left  as  her  estate  for  the  benefit  of  her  next  of 
kin;  the  jury  being  governed  by  the  reasonable  rules  governing  human 
experience  in  the  acquisition  and  retention  of  property  under  the  circumstancef 
of  such  a  life  as  that  of  the  deceased. 

(November  21,  1911.) 

Delaware  cases  cited;  Heinel  v.  Peoples  Railway  Co.,  6  Penn. 
431;  NeaVs  Admr.  vs.  W.  &  N.  C.  E.  Ry.t  3  Penn.  467;  Tully's 
Admr.  v.  R.  R.  Co.,  3  Penn.  455. 

Judges  Boyce  and  Rice  sitting. 

W.  W.  Knowles  for  plaintiff. 

Robert  H.  Richards  for  defendant. 

Superior  Court,  New  Castle  County,  November  Term,  1911. 

Action  on  the  Case  (No.  89,  November  Term,  1910)  by 
administrator  of  Anina  Gismondi,  deceased, — a  child  two  years 
old — to  recover  damages  for  the  death  of  said  deceased  alleged 
to  have  been  occasioned  by  the  negligence  of  the  defendant. 

(The  facts  and  contentions  of  the  parties  appear  in  the 
charge  of  the  court.) 

Rice,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — In  this  action  Ettore Gismondi, 
administrator  of  Anina  Gismondi,  deceased,  is  seeking  to  recover 
damages  from  the  Peoples  Railway  Company,  the  defendant,  for 
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the  death  of  Anina  Gismondi,  which  he  alleges  to  have  been  caused 
by  the  negligence  of  the  defendant  company. 

The  negligence  of  the  defendant,  of  which  the  plaintiff  com- 
plains, is  set  forth  in  the  three  counts  of  the  plaintiff's  declaration. 
The  counts  and  the  acts  of  negligence  therein  alleged  are  in  part 
and  in  substance: 

First.  That  the  defendant  carelessly  and  negligently  oper- 
ated and  ran  one  of  its  cars  without  ringing  a  bell,  sounding  an 
alarm,  or  giving  any  notice  of  warning  of  its  approach,  while  the 
said  Anina  Gismoni,  who  was  then  and  there  about  two  years 
old,  and  in  the  exercise  of  due  care,  was  lawfully  crossing  the  track 
of  the  said  defendant  as  aforesaid,  and  by  reason  of  the  premises 
the  said  Anina  Gismondi  was  run  over  and  killed. 

Second.  That  the  defendant  carelessly  and  negligently 
operated  and  ran  one  of  its  cars  at  an  unreasonable,  dangerous, 
and  excessive  rate  of  speed  so  as  to  be  unable  to  check  its  car,  or 
have  the  same  under  proper  control  and  management,  while  the 
said  Anina  Gismondi,  who  was  then  and  there  about  two  years 
old  and  in  the  exercise  of  due  care,  was  at  the  time  and  place 
lawfully  crossing  the  track  of  the  said  defendant,  and  by  reason 
of  such  negligence  on  the  part  of  the  defendant  the  said  Anina 
Gismondi  was  run  over  and  killed. 

And  the  third  count  is  in  substance  the  same  as  the  other  two 
with  the  exception  that  the  negligence  complained  of  is  that  the 
defendant,  at  the  time  and  place  described  in  the  declaration, 
"carelessly  and  negligently  propelled  and  ran  one  of  its  cars  at  a 
high  and  dangerous  rate  of  speed  without  slowing  up  or  slacking 
the  speed  of  said  car,  or  without  attempting  to  slow  up  or  slacken 
the  speed  of  said  car,"  and  that  by  reason  thereof  the  said  Anina 
Gismondi  was  then  and  there  killed. 

And  in  each  of  said  counts  it  is  alleged  that  the  accident 
complained  of  happened  on  the  thirty-first  day  of  August,  in  the 
year  1910,  on  West  Sixth  Street  at  or  near  its  intersection  with 
Scott  Street,  in  this  city,  and  that  the  Peoples  Railway  Company, 
the  defendant,  was  at  that  time,  and  still  is,  engaged  in  operating 
certain  lines  of  street  railway  in  the  City  of  Wilmington,  County 
of  New  Castle  and  State  of  Delaware. 
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It  is  admitted  that  the  Peoples  Railway  Company,  the 
defendant,  was  operating  the  car  at  the  time  and  place  in  ques- 
tion, and  that  Anina  Gismondi  was  struck  and  killed  by  the  car. 

The  plaintiff  claims  that  about  three  o'clock  on  the  afternoon 
of  August  31,  1910,  the  decedent,  a  two-year  old  child,  was 
struck,  knocked  down,  run  over  and  killed  by  a  railway  car  oper- 
ated by  the  defendant  company;  that  the  child  while  in  the  act 
of  crossing  the  track  of  the  defendant,  at  a  place  opposite  her 
late  home,  at  No.  1802  West  Sixth  Street,  which  is  situate  between 
Scott  and  Lincoln  streets,  had  stopped  about  half  way  between 
the  rails  and  was  stooping  over  picking  up  something  from  the 
ground;  that  the  car  in  question,  while  proceeding  in  a  westerly 
direction,  had  reached  or  was  passing  over  Scott  Street  on  the 
down  grade  from  Du  Pont  Street  to  Lincoln  Street;  that  it  ap- 
proached, reached,  and  crossed  over  Scott  Street  without  giving 
a  warning  of  its  approach  at  a  very  high  rate  of  speed,  estimated 
between  fifteen  and  twenty-two  miles  an  hour;  and  that  it  con- 
tinued in  a  westerly  direction  towards  Lincoln  Street,  without 
any  attempt  to  slow  or  slacken  its  speed,  and  had  proceeded  some 
distance,  when  the  fender  of  the  car  struck  and  knocked  the  child 
down,  the  wheels  of  the  car  on  the  southerly  rail  passing  over  her 
body,  the  car  after  the  accident  going  between  fifty  and  eighty 
feet  before  it  was  stopped. 

The  defendant  contends  that  the  car  in  question  was  going 
westerly,  at  a  moderate  rate  of  speed;  that  as  it  approached  Scott 
Street,  the  bell  of  the  car  was  rung,  as  a  warning,  and  as  it  passed 
over  Scott  Street  the  speed  of  the  car  was  slackened  to  from  four 
to  six  miles  an  hour;  that  when  the  car  was  passing  Scott  Street 
Anina  Gismondi,  the  deceased,  was  standing  in  the  street  near 
the  southerly  curb;  that  the  car  proceeded  with  a  clear  track 
ahead;  but  as  the  car  approached  and  was  very  near  a  point  oppo- 
site to  where  the  child  was  standing,  she  suddenly  started  to  run 
diagonally  across  the  street,  in  the  same  direction  as  the  car  was 
going,  and  ran  into  the  running  board  of  the  car,  and  was  knocked 
down,  and  rolled  under  the  wheels  on  the  southerly  side  of  the  car; 
that  the  car  passed  over  the  child,  and  it  was  stopped  from  eight 
to  twenty-five  feet  beyond  where  the  accident  happened;  and  it 
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further  contends,  that  from  the  time  the  child  started  to  run  across 
the  street,  until  it  ran  into  the  car,  the  time  was  so  short  that 
it  was  impossible  for  the  car  to  be  stopped  before  the  accident 
happened.  In  other  words  and  in  short,  the  defendant  contends 
that  it  was  an  inevitable  accident,  and  that  the  defendant  is 
not  guilty  of  the  negligence  charged  by  the  plaintiff. 

[1]  This  action  is  based  upon  the  negligence  of  the  defend- 
ant company.  In  order  to  recover,  the  burden  is  upon  the  plain- 
tiff to  show  to  your  satisfaction  that  the  death  of  his  intestate 
resulted  from  the  negligence  of  the  defendant  company,  as  alleged 
in  the  declaration.  Heinel  v.  Peoples  Ry.  Co.,  6  Penn.  431,  67 
Ail.  173. 

[2]  The  only  negligence  alleged  in  the  declaration  is  that  the 
defendant  failed  to  give  timely  and  suitable  warning  of  the 
approach  of  its  car;  that  it  operated  its  car  at  an  excessive  rate  of 
speed;  and  that  it  failed  to  slacken  the  speed  of  its  car  before  the 
accident.  For  the  plaintiff  to  recover  in  this  action  it  must  be 
shown  to  your  satisfaction  that  some  one  or  more  of  the  above 
mentioned  acts  of  negligence  were  committed  by  the  defendant 
at  the  time  of  the  accident,  and  that  the  accident  was  proximately 
attributable  thereto. 

[3]  Negligence  is  never  presumed  merely  from  the  fact  that 
an  accident  occurred;  it  must  be  proved  by  the  party  alleging  it. 

[4]  Any  accident  which  could  not  be  prevented  by  the  exer- 
cise of  ordinary  care  and  prudence  is  what  is  called  an  inevitable 
accident,  and  recovery  for  damages  resulting  therefrom  cannot 
be  had. 

[5]  If  the  jury  should  believe  from  the  evidence  that  the 
plaintiff's  intestate  moved  from  a  position  of  safety,  to  a  position 
of  danger  near  or  upon  the  track  of  the  railway  on  which  the  car 
was  running,  so  suddenly,  as  to  make  it  impossible  for  the  motor- 
man  to  stop  the  car  before  the  accident,  the  defendant  cannot  be 
held  liable  for  the  injury  resulting  from  the  accident;  so  if  the 
motorman  after  he  saw,  or  by  the  exercise  of  reasonable  care 
could  have  seen,  the  child  in  a  position  of  danger,  did  everything 
that  a  reasonably  careful  and  prudent  man  would  do  under  like 
circumstances  to  prevent  the  accident,  the  defendant  would  not 
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be  liable.    Heinel  v.  Peoples  Ry.  Co.,  6  Penn.  428,  67  AU.  173. 

[6]  It  is  the  duty  of  the  defendant  to  see  that  its  servants 
operate  its  cars  at  a  reasonable  rate  of  speed,  that  proper  warning 
be  given  of  the  approach  of  the  car,  and  that  they  slacken  the  speed 
of  the  car  (or  stop  it  if  necessary)  when  danger  is  imminent  and 
could,  by  the  exercise  of  reasonable  care,  be  seen  or  known  in  time 
to  prevent  accident,  and  if  you  believe  that  the  defendant  as  alleged 
by  the  plaintiff,  failed  in  one  or  more  of  the  above  duties  and  the 
accident  complained  of  happened  as  a  result  of  such  failure,  your 
verdict  should  be  for  the  plaintiff.  Di  Prisco  v.  W.  C.  Ry.,  4  Penn. 
527,  57  AU.  906. 

[7]  A  railway  company  is  bound  under  the  law  to  operate 
and  manage  its  road  and  property  with  ordinary  care  and  caution. 
But  the  term  "ordinary  care  and  caution"  must  be  understood  to 
import  all  the  care  and  caution  which  the  peculiar  circumstances 
of  the  case  reasonably  require  and  such  as  a  reasonably  prudent 
and  careful  man  would  exercise  under  like  circumstances.  The 
care  and  prudence  required  will  be  increased  or  diminished  ac- 
cording as  the  ordinary  liability  to  danger  and  accident,  and  to 
do  injury  to  others,  is  increased  or  diminished  in  the  operation 
and  use  of  the  railway.  NeaVs  Adrrir  v.  W.  &  N.  C.  E.  Ry.,  3 
Penn.  467,  53  Atl.  338. 

[8]  The  evidence  in  this  case  is  conflicting  and  it  is  your  duty 
to  reconcile  it  if  you  can,  but  if  you  cannot  reconcile  it,  you  should 
give  credence  to  that  part  which  you  believe  most  worthy  of  belief, 
and  reject  that  part  which  you  believe  to  be  unworthy. 

It  is  your  duty  to  find  a  verdict  for  that  party  on  whose  side 
the  evidence  preponderates,  and  by  a  preponderance  of  evidence, 
is  meant  the  weight  and  value  of  the  evidence,  and  not  merely  the 
number  of  witnesses  called. 

[9]  If  your  verdict  should  be  for  the  plaintiff,  the  measure 
of  damages  in  this  case  is  the  sum  which  the  jury  may  believe  from 
the  evidence  the  deceased  would  probably  have  earned  during 
her  life,  and  would  have  saved  from  her  earnings  and  left  as  her 
estate,  and  which  would  have  gone  to  her  next  of  kin.  In  deter- 
mining this  sum,  the  jury  should  be  governed  by  the  reasonable 
rules  governing  human  experience  in  the  acquisition  and  reten- 
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tion  of  property  under  the  circumstances  and  environments  sur- 
rounding such  a  life  as  was  that  of  the  deceased.  NeaTs  AdnCr  v. 
Railway  Co.,  3  Penn.  467,  S3  Atl.  338;  Tally's  Adrrir  v.  Railroad 
Co.,  3  Penn.  455,  50  Atl  95. 

Verdict  for  plaintiff. 


Noble  B.  Morris  vs.  Lulu  M.  Morris. 

Divorcb — Jurisdiction — Service  of  Process. 

Act  General  Assembly,  March  29,  1907  (24  Del.  Laws,  c.  221),  pro- 
viding for  personal  service  of  summons  in  actions  for  divorce,  or  for  substi- 
tuted service  by  publication,  and  declaring  that,  when  defendant  cannot  be 
served  personally  within  the  state,  an  alias  summons  shall  issue,  which  the 
sheriff  shall  publish,  must  be  strictly  construed;  and  where  service  of  the 
original  writ  was  insufficient,  and  the  case  was  continued  for  an  alias,  personal 
service  of  the  alias,  instead  of  by  publication,  was  defective,  and  the  court 
did  not  acquire  jurisdiction. 

{April  3,  1912.) 

Judges  Woolley  and  Rice  sitting. 

Charles  S.  Richards  for  plaintiff. 

John  M.  Richardson  for  defendant. 

Superior  Court,  Sussex  County,  April  Term,  1912. 

Petition  for  Divorce. 

The  sheriff  made  return  of  non  est  on  the  summons — alias 
summons  issued  and  return  thereon  of  personal  service,  and  publi- 
cation was  not  made  as  required  by  the  statute.  The  case  is 
stated  in  the  opinion. 

Woolley,  J.,  delivering  the  opinion  of  the  court: 
Jurisdiction  of  actions  for  divorce  is  conferred  upon  the 
Superior  Court  by  the  Act  of  Assembly  of  March  29,  1907 
(Laws  of  Del  Vol.  24,  Chap.  221),  and  jurisdiction  over  the 
parties  to  such  actions  is  acquired  in  the  manner  prescribed  by 
the  act;  namely, 
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"The  proceedings  for  divorce,  *  *  *  shall  be  by  peti- 
tion filed  with  the  prothonotary  of  the  Superior  Court  in  the  county 
of  the  petitioner's  residence,  *  *  *  whereupon  a  summons 
shall  issue  for  the  defendant's  appearance  and  upon  proof  of  the 
service  of  such  summons  more  than  twenty  days  before  the  time 
of  its  return  or  upon  proof  of  substituted  service  by  publication 
as  hereinafter  provided,  the  cause  shall  proceed  to  trial",  etc. 

"When  the  defendant  cannot  be  served  personally  within  the 
state,  *  *  *  an  alias  summons  shall  issue  to  the  second  term 
next  after  issuing  the  original  writ,  which  the  sheriff  shall  pub- 
lish", etc.    Sections  7,  9,  10,  11,  Act  of  Assembly,  supra. 

Service  upon  the  original  writ  issued  in  this  case  was  found  to 
be  insufficient  and  the  case  was  continued  for  an  alias.  Upon  the 
return  of  the  alias  summons  it  appeared  that  the  process  was  exe- 
cuted not  by  substituted  service  as  required  by  the  statute,  but 
by  personal  service  made  twenty  days  before  the  return  in  the 
manner  prescribed  for  service  of  an  original  writ.  The  question 
is  therefore  presented,  whether  the  Superior  Court  can  acquire 
jurisdiction  of  the  defendant  in  an  action  for  divorce,  by  personal 
service  of  an  alias  writ  of  summons,  when  the  statute  prescribes 
for  that  writ  another  method  of  service. 

When  the  history  of  the  law  of  divorce  is  considered  in  con- 
nection with  the  known  origin  and  avowed  purpose  of  the  existing 
statute  upon  the  subject,  it  is  apparent  that  the  provisions  of  the 
statute  should  be  strictly  construed  and  rigidly  enforced.  Among 
other  things  the  statute  contemplates  certainty  of  notice  and  the 
avoidance  of  collusion,  and  to  that  end  it  has  prescribed  the 
character  of  the  process  and  the  methods  of  its  service.  It  has 
further  provided  that  "upon  proof"  of  the  execution  of  the  pro- 
cess in  conformity  with  its  requirements,  the  Superior  Court  may 
then  have  jurisdiction  to  proceed  to  trial  and  judgment.  Service 
of  one  kind  or  the  other,  has  therefore  been  held  essential  to  juris- 
diction, and  it  has  likewise  been  held  that  the  service  prescribed 
by  the  statute  can  neither  be  waived  nor  its  defects  cured  by  the 
appearance  of  the  defendant  either  upon  the  record  or  in  person. 
Wood  v.  Wood,  1  Boyce  71,  74  Atl.  376. 

As  it  is  against  the  policy  of  the  divorce  act  to  allow  a  defend- 
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ant  to  substitute  his  appearance  for  the  service  required,  it  is  also 
against  the  policy  of  the  act  to  allow  service  of  any  kind  to  be  sub- 
stituted for  service  of  the  one  kind  prescribed  by  the  act,  even 
though  the  service  attempted  be  in  truth  superior  to  the  one 
required.  For  a  proceeding  to  be  legal,  service  of  the  process 
upon  which  it  is  founded  must  likewise  be  legal,  and  the  legality 
of  such  a  service  is  dependent  upon  its  conformity  to  the  law  that 
prescribes  it.    Odessa  Loan  Ass'n  v.  Dyer,  ante  457,  81  Atl.  469. 

Leave  to  withdraw  petition  without  prejudice. 


Harry  E.  Green  vs.  Wilmington  Trust  Company,  Administrator 
of  Samuel  D.  Forbes,  deceased. 

Judgment — Default — Support    in    Pleading — Written    Instrument— r 

Qit  PB*lClRltf C  V 

Under  Rev.  Code  1852,  amended  to  1893,  p.  789,  c.  106,  §  4,  in  order  to 
have  a  judgment  at  the  first  term  by  default,  the  instrument  sued  on  must 
contain  an  unconditional  promise  to  pay  money,  so  that,  where  a  writing 
merely  contained  an  admission  by  the  defendant's  intestate  that  the  defend- 
ant had  received  from  the  plaintiff  a  sum  of  money  for  a  certain  purpose,  it 
is  not  such  an  instrument  as  is  contemplated  by  the  statute,  and  judgment 
thereon  at  the  first  term  must  be  refused. 

(May  21,  1912.) 

Judges  Woolley  and  Rice  sitting. 

Lilburne  Chandler  for  plaintiff. 

Herbert  H.  Ward  (of  Ward,  Gray  and  Neary)  for  defendant. 

Superior  Court,  New  Castle  County,  May  Term,  1912. 

Summons  Case  (No.  70,  May  Term,  1912). 

Motion  that  judgment  be  refused  notwithstanding  affidavit 
of  demand.    The  body  of  the  affidavit  was  as  follows : 

1 1  That  annexed  hereto  is  a  true  and  correct  copy  of  the  moneys 
had  and  received  by  defendant  in  his  lifetime  and  defendant's 
acknowledgment  of  same  under  hand  of  Samuel  D.  Forbes, 
defendant    deceased,  sued  upon  in  this  action;    that  the  sum 
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demanded  of  the  said  defendant  is  the  sum  of  one  thousand  dollars, 
principal  and  interest  thereon  from  December  1st,  1903,  and  said 
deponent  further  says,  that  he  verily  betieves  that  the  same  is 
justly  and  truty  due  from  the  said  defendant  to  the  said  plaintiff." 

The  paper  referred  to  and  annexed  to  the  affidavit  was  as 
follows: 

"  December  1st,  1903.  Received  of  Harry  E.  Green  at  differ- 
ent times  up  to  this  date,  one  thousand  dollars  to  be  used  in 
developing  of  the  Paint  and  Clay  business  near  Fleetwood,  Penn. 

"S.  D.Forbes  $1000/' 

Mr.  Ward  moved  that  judgment  be  refused  notwithstanding 
the  above  affidavit  of  demand,  for  the  following  reasons: 

First.  Because  the  affidavit  does  not  conform  to  the  require^ 
ments  of  the  statute,  which  provides  that  the  plaintiff,  in  order 
to  obtain  judgment  at  the  first  term  by  default,  must  file  in  the 
office  of  the  prothonotary  a  copy  of  the  instrument,  book  account 
or  claim,  and  in  case  of  a  scire  facias ,  a  certified  abstract  of  the 
docket  entries,  of  the  judgment,  mortgage  or  recognizance,  etc., 
together  with  the  affidavit  that  he  verily  believes  the  same  is 
justly  and  truly  due.  This  may  be  an  instrument  of  writing,  book 
entry  or  claim.  The  affidavit  does  not  say  that  it  is  either,  but 
that  it  is  a  true  and  correct  copy  of  the  money  had  and  received, 
and  is  not  in  conformity  with  the  statute. 

Second.  This  is  not  an  instrument  of  writing,  book  entry  or 
claim  within  the  meaning  of  the  law.  It  is  simply  a  receipt  for 
moneys.  There  is  nothing  in  this  receipt  to  show  for  what  this 
money  is  supposed  to  have  been  due  from  Samuel  D.  Forbes.  It 
is  simply  an  acknowledgment  on  the  part  of  Samuel  D.  Forbes 
that  he  received  from  Harry  E.  Green,  at  different  times,  one 
thousand  dollars  to  be  used  in  developing  the  paint  and  clay 
business  near  Fleetwood,  Pennsylvania.  The  instrument  does 
not  show  any  promise  to  pay,  or  any  obligation  to  repay,  but  sim- 
ply an  acknowledgment  that  Samuel  D.  Forbes  received  a  certain 
amount  of  money  from  Green.  Whether  it  was  furnished  on  an 
agreement  between  them,  that  Forbes  was  to  furnish  money  for 
Green's  own  business,  does  not  appear.  It  is  not  a  promise  to 
pay  and  not  a  claim. 
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Third.  Inasmuch  as  this  is  a  suit  by  an  individual  against  an 
estate,  the  plaintiff  cannot  get  judgment  until  he  produces  in 
court,  in  which  he  asks  for  judgment,  a  probate  of  his  claim.  He 
must  prove  to  the  court  that  there  has  been  a  probate  of  his  claim 
and  this  affidavit  shows  nothing  of  that  sort. 

Mr.  Chandler,  for  the  plaintiff,  contended  that  the  affidavit 
was  sufficient  under  the  statute  and  under  the  practice  and  rulings 
of  the  court. 

Woolley  on  Del.  Prac.  as  to  Probate  of  Claim;  Emory  v.  Glens 
Falls  Insurance  Co.,  7  Penn.  101,  76  Atl.  230. 

Woolley,  J.,  delivering  the  opinion  of  the  court: 
Taking  up  the  grounds  for  the  njotion  in  reverse  order,  it  is 
apparent  that  the  instrument  sued  upon  is  not  such  a  one  as  is 
contemplated  by  the  statute  and  therefore  the  matter  of  its  pro- 
bate does  not  require  decision.  In  order  to  obtain  judgment  at 
the  first  term  upon  an  affidavit  of  demand,  the  instrument  of 
writing  or  claim  sued  upon  must  be  for  the  unconditional  payment 
of  money  and  must  contain  a  promise  to  pay  that  is  unconditional 
in  its  nature.  The  instrument  sued  upon  in  this  case  is  neither  an 
unconditional  promise  nor  a  promise  at  all.  It  is  a  paper  showing 
that  Samuel  D.  Forbes  admits  that  he  has  received  from  Harry  E. 
Green  the  sum  of  one  thousand  dollars  to  be  used  and  employed 
in  developing  a  certain  business.  The  character  of  that  business 
does  not  appear,  the  relation  of  these  two  parties  in  the  business 
is  not  by  the  instrument  disclosed,  nor  is  the  agreement  with 
each  other  discoverable.  There  being  no  promise — certainly 
no  unconditional  promise — the  court  think  that  it  is  not  such  an 
instrument  as  is  contemplated  by  the  statute  {Section  4,  Chap. 
106,  Revised  Code),  and  the  motion  is  therefore  allowed  and  judg- 
ment is  refused,  notwithstanding  the  affidavit  of  demand. 
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State  vs.  Daniel  H.  Adams. 

1.  Witnesses — Competency. 

While,  in  a  prosecution  for  wife  beating,  outsiders  could  testify  that  the 
prosecutrix  and  defendant  are  reputed  and  looked  upon  by  their  neighbors 
and  people  who  know  them  as  man  and  wife,  the  prosecutrix  was  not  a  proper 
witness  for  that  purpose. 

2.  Assault  and  Battery — Criminal  Responsibility — Wife  Beating — 
Evidence — Marriage. 

In  a  prosecution  for  wife  beating,  though  the  only  evidence  of  the  marriage 
was  that  of  the  prosecutrix,  who  testified  that  she  and  the  defendant  were 
married  in  a  certain  month,  year,  and  place,  but  did  not  know  the  exact 
date,  or  the  name  of  the  minister  who  performed  the  ceremony,  and  had  no 
certificate,  the  question  of  the  defendant's  guilt  was  properly  submitted  to 
the  jury. 

(May  14,  1912.) 

Judges  Woollby  and  Rice  sitting. 

Josiah  0.  Wolcott,  Deputy  Attorney  General,  for  the  state. 
Philip  L.  Garrett  for  the  defendant. 

Court  of  General  Sessions,  New  Castle  County,  May  Term, 
1912. 

Indictment  por  Wipe  Beating  (No.  13,  March  Term,  1912). 
One  of  the  issues  was  whether  the  accused  was  the  husband  of  the 
prosecutrix  who  was  unable  to  make  formal  proof  of  their  mar- 
riage. They  had  lived  together  as  husband  and  wife,  and  seven 
children  had  resulted  from  the  relation.  The  question  of  marriage 
was  submitted  to  the  jury  to  be  determined  by  them  from  the 
evidence  and  instruction  of  the  court  upon  the  law. 

At  the  trial,  the  state  proved  that  the  assault  was  made  upon 
the  prosecutrix  by  the  accused,  as  alleged  in  the  indictment. 
The  proof  as  to  marriage  was  substantially  as  follows: 

That  the  parties  lived  together  as  husband  and  wife,  the  pros- 
ecuting witness  stating  that  while  this  was  a  fact,  he  (the  defend- 
ant), did  not  want  to  own  that  they  were  married.  The  prosecut- 
ing witness  stated  that  she  and  the  defendant  were  married  in 
November,  twelve  years  ago,  in,  Philadelphia,  at  the  home  of  an 
uncle  of  the  defendant,  but  she  could  not  give  the  exact  date  and 
had  never  received  a  certificate;  that  she  did  not  know  the  name 
of  the  minister  who  performed  the  ceremony,  but  was  informed 
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that  he  was  a  minister  of  the  Gospel.    That  she  had  seven  children 
by  the  defendant. 

The  witness  was  asked  by  the  Deputy  Attorney  General  the 
following  question:  "Were  you  reputed  and  looked  upon  by  your 
neighbors  and  the  people  who  knew  you  as  man  and  wife?" 

(Objected  to  by  Mr.  Garrett,  counsel  for  defendant,  who 
claimed  that  proof  of  marriage  in  a  case  of  wife  beating  must  be 
strict  proof  and  not  proof  by  general  reputation.) 

Woolley,  J.: — We  sustain  the  objection,  not  upon  the  point 
made  in  the  argument,  but  rather  upon  the  point  that  the  witness 
is  not  the  proper  kind  of  witness  to  testify  to  the  reputation  in 
which  she  is  held  by  others.  Others  can  testify  as  to  such  a  repu- 
tation, but  she  cannot. 

When  the  state  rested,  Mr.  Garrett,  counsel  for  defendant, 
moved  that  the  jury  be  instructed  to  bring  in  a  verdict  of  not 
guilty,  on  the  ground  that  no  marriage  had  been  proved  except 
the  bare  statement  of  the  prosecuting  witness  concerning  her 
marriage  and  contended  that  in  a  criminal  charge  of  as  high  a 
grade  as  wife  beating,  strict  proof  of  marriage  was  necessary,  that 
being  the  only  thing  that  distinguished  such  a  charge  from  assault 
and  battery;  that  the  fact  of  marriage  must  be  clearly  proved 
because  the  charge  was  based  upon  the  relation  of  husband  and 
wife  existing.  If  that  relation  did  not  exist,  then  the  charge  fell, 
and  not  having  been  proved  strictly,  no  crime  has  been  proved 
against  the  defendant  and  the  jury  should  be  instructed  to  acquit 
him. 

The  Deputy  Attorney  General  contended  first,  that  he  had 
proved  by  the  prosecuting  witness  all  the  necessary  facts  required 
to  establish  the  marriage;  second,  that  under  the  wife  beating 
statute,  the  same  strictness  was  not  required  as  in  divorce  or  big- 
amy, that  the  object  of  the  wife  beating  statute  is  to  prevent  men 
living  with  women  supposed  to  be  their  wives,  beating  and  abus- 
ing them,  the  same  as  if  the  actual  relation  of  man  and  wife 
existed. 

Woollsy,  J.,  delivering  the  opinion  of  the  court: 


590 Court  of  General  Sbssions — 1912. [2Boyce 

Opinion. 


[2]  The  court  declines  to  grant  the  motion  of  the  attorney 
for  the  prisoner  that  the  jury  be  instructed  to  return  a  verdict  of 
not  guilty. 

There  are  certain  proceedings,  both  civil  and  criminal,  in 
which  proof  of  marriage  must  be  made  strictly;  notably  in  those 
cases  in  civil  actions  out  of  which  result  property  rights,  and  in 
criminal  actions  where  the  marriage  is  necessarily  and  primarily 
the  foundation  of  the  procedure,  as  perhaps  in  bigamy.  While 
this  is  a  novel  question  in  a  criminal  proceeding,  we  nevertheless 
have  had  rulings  upon  a  question  akin  to  it  in  a  quasi  criminal 
proceeding,  viz.,  under  our  statute  providing  for  the  support  of 
married  women,  or  rather  a  proceeding  against  her  husband  for 
the  nonsupport  of  his  wife. 

The  case  of  State  v.  Miller,  3  Penn.  518,  52  Ail.  262,  which  was 
a  case  where  the  husband,  was  sued  for  nonsupport  of  his  wife, 
was  defended  by  the  defendant  upon  the  ground  that  the  woman 
on  whose  behalf  the  state  brought  the  action,  was  not  in  fact  his 
wife.  There  it  was  proved  that  they  had  lived  together  for  a  num- 
ber of  years  and  in  that  relation  there  had  been  born  to  them, 
children  who  bore  his  name  with  his  permission,  and  that  they 
had  lived  together  as  husband  and  wife  in  all  respects  except  the 
intital  act  of  marriage.  The  court  held  in  that  case  that  in  pro- 
ceedings tinder  that  act,  the  fact  of  marriage,  in  either  this  or  a 
sister  state,  may  properly  be  proved  by  competent  and  satisfactory 
circumstantial  evidence,  such  as  cohabitation,  holding  themselves 
out  to  the  public  as  husband  and  wife,  the  admission  of  the 
parties,  etc. 

In  the  case  of  State  v.  Oaks,  heard  in  this  court  in  1910,  and 
reported  in  1  Boyce,  at  page  576,  76  Ail.  480,  which  likewise  was 
a  quasi  criminal  proceeding  for  nonsupport,  the  husband  or  alleged 
husband,  after  living  with  his  wife  for  several  years,  having  begot- 
ten of  her  body  children,  who,  after  their  birth,  bore  his  name, 
endeavored  to  avoid  his  duty  in  supporting  his  wife  upon  the 
ground  that  she  was  not  in  fact  his  wife;  and  the  court  in  that 
case  said,  Judge  Conrad  delivering  the  opinion: 

41  It  is  a  well-established  principle  of  law  that  when  persons 
have  represented  themselves  to  be  married  or  have  assumed  the 
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relation  of  husband  and  wife,  cohabitating  and  holding  themselves 
out  to  the  public  as  such,  though  not  in  fact  married,  they  will, 
when  it  is  sought  to  charge  them  with  any  of  the  civil  liabilities 
growing  out  of  that  relation,  be  conclusively  presumed  to  sus- 
tain such  relation  to  each  other,  and  will  not  be  permitted  to  dis- 
prove or  deny  the  marriage." 

We  think  this  case  should  be  submitted  to  the  jury,  in  order 
that  the  jury  may  determine,  as  one  of  the  issues,  whether  or  not 
this  defendant  is  the  husband  of  the  prosecuting  witness,  and  if 
they  find  that  he  is,  they  will  be  instructed  to  make  their  finding 
accordingly ;  and  if  they  find  that  he  is  not,  they  will  be  instructed 
to  acquit  him.  We  therefore  refuse  the  motion  of  defendant's 
counsel  for  binding  instructions. 

The  court  charged  the  jury  upon  the  law  as  indicated  in  the 
above  opinion,  and  the  jury  found  the  defendant  guilty. 


State  as.  Andrew  J.  Buckman. 

Intoxicating  Liquors — Illegal  Sale — Defense. 

It  is  no  defense,  in  a  prosecution  for  unlawfully  selling  spirituous  liquor, 
that  the  liquor  was  sold  as  a  medicine,  where  accused  was  not  authorized  to 
sell  medicine. 

(October  16,  1911.) 

Judges  Woolley  and  Rice  sitting. 

Frank  M.  Jones,  Deputy  Attorney  General,' for  the  state. 

Robert  C.  White  for  the  defendant. 

Court  of  General  Sessions,  Sussex  County,  October  Term, 
1911. 

Indictment  for  selling  spirituous  liquor,  to  wit,  whiskey,  the 
same  not  being  sold  for  medicinal  or  sacramental  purposes  (No. 
80,  October  Term,  1911). 

At  the  trial  of  the  case,  the  prosecuting  witness,  John  R.  Reed, 
was  asked  by  Mr.  Jones,  on  direct  examination,  the  following 
question:    "Q.  Did  you  want  that  whiskey  for  medicinal  or 
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sacramental  purposes?    A.  I  was  feeling  bad,  I  wanted  it  to 
drink." 

The  same  witness  on  cross  examination  was  examined  by 
Mr.  White,  as  follows:  "X.  You  told  him  (meaning  the  defend- 
ant) you  were  feeling  bad?  A.  Yes,  sir;  I  had  been  away  for  a 
week  and  I  was  pretty  near  sick  and  I  asked  him  if  he  knew  where 
I  could  get  a  half -pint  of  whiskey  and  he  said  he  didn't  know 
for  sure  but  he  would  go  lode  and  he  fetched  me  a  half -pint  of 
whiskey.  X.  But  you  say  you  were  feeling  bad?  A.  Yes,  sir. 
And  you  told  him  you  were  feeling  bad?  A.  Yes,  sir.  X. 
And  you  wanted  this  whiskey  for  medicinal  purposes?    A.  Yes, 


SIT. 


Mr.  Jones,  on  re-direct  examination,  asked  the  following 
question:  "RQ.  You  know  what  medicine  is?"  This  question 
was  objected  to  by  Mr.  White,  as  already  gone  into  in  the  exam- 
ination in  chief.  Question  withdrawn  and  the  witness  recalled. 
By  Mr.  Jones'. 

11 Q-  You  know  what  medicine  is?  A.  I  never  taken  much  of 
it.  Q.  The  whiskey  which  you  got  of  Buckman  on  this  occasion 
did  you  get  it  for  medicinal  purposes  or  to  drink  as  a  beverage? 
A.  I  got  it  for  to  make  me  feel  better;  I  had  been  away  for  a  week. 
Q.  Is  that  the  purpose  for  which  you  usually  use  whiskey?  A. 
Yes,  sir.  Q.  It  was  not  on  a  physician's  prescription  was  it? 
A.  No,  sir.  Qr  Buckman  is  not  a  physician?  A.  Not  that  I 
know  of.  Q.  Did  you  or  not  tell  Buckman  at  the  time  you  got 
this  whiskey  that  you  wanted  it  for  a  medicine?  A.  No;  I  don't 
think  I  did." 

On  cross  examination  Mr.  White  asked  the  following  ques- 
tions: "X.  What  did  you  tell  him  you  wanted  it  for?  A.  I  told 
him  I  was  feeling  bad.  X.  You  were  ill?  A.  I  thought  it  would 
make  me  feel  better.  X.  You  took  it  therefore  as  a  medicine? 
A.  I  did;  yes,  sir." 

At  the  completion  of  the  state's  testimony,  Mr.  White  asked 
that  the  jury  be  instructed  to  return  a  verdict  of  not  guilty,  on 
the  ground  that  the  prosecuting  witness  stated  he  took  and  bought 
the  whiskey  as  a  medicine. 

Mr.  White's  motion  was  refused  and  no  defense  being  offered, 
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the  Deputy  Attorney  General  requested  the  court  to  give  bind- 
ing instructions  to  the  jury  to  find  a  verdict  of  " guilty". 

Rice,  J.,  charged  the  jury  as  follows: 

Gentlemen  of  the  jury: — Andrew  J.  Buckman  has  been 
indicted,  charged  with  the  sale  of  spirituous  liquor,  to  wit,  whis- 
key, to  one  John  R.  Reed,  in  Seaford,  this  county,  on  the  twenty- 
fourth  day  of  September,  A.  D.  1911,  said  whiskey  not  being  then 
and  there  sold  for  medicinal  or  sacramental  purposes. 

The  defense  not  introducing  any  testimony,  the  state 
has  requested  us  to  give  you  binding  instructions  to  find  a  verdict 
of  guilty. 

It  seems  to  the  court  that  it  was  not  intended  that  this  law 
should  be  evaded  by  permitting  a  person  who  was  not  authorized 
to  sell  medicine,  to  sell  vinous,  malt  or  spirituous  liquor  as  a  medi- 
cine; in  other  words,  to  protect  himself  from  indictment,  a  person 
must  be  authorized  or  qualified  to  sell  medicine  before  he  can 
lawfully  sell  vinous,  malt  or  spirituous  liquor  as  a  medicine;  there- 
fore, while  the  court  is  always  reluctant  to  do  so,  yet  we  think 
this  is  a  proper  case  in  which  we  should  give  instructions  to  you 
to  find  a  verdict  of  guilty,  if  you  believe  the  testimony  of  the  state's 
witness. 

Verdict,  guilty. 


Jambs  A.  Morgan,  William  K.  Morgan  and  Prank  Jeffer- 
son, trading  as  Morgan  and  Jbpfbrson,  d.  b.,  w.  George 
W.  Wiley,  p.  b. 

1.  Justices  of  the  Peace — State  of  Demand. 

The  statement  in  the  record  of  the  justice,  "Plaintiff  demands  40.00/' 
without  the  dollar  mark,  held  sufficient,  taken  in  connection  with  the  whole 
record, 

2.  Justices  of  the  Peace — Judgment. 

In  a  suit  before  the  justice  of  the  peace  against  certain  defendants 
"trading  as  Morgan  and  Jefferson,"  in  which  the  referee  reported  against  the 
defendants  "trading  as  Morgan  and  Jefferson,"  the  entry  of  judgment  by  the 
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justice  against  the  defendants  without  adding  the  words  "trading  as  Mor- 
gan and  Jefferson/'  held  not  to  invalidate  the  judgment. 

(February  13,  1911.) 

Pbnnbwill,  C.  J.f  and  Boycb  and  Conrad,  J.  J.,  sitting. 

Andrew  J.  Lynch  for  plaintiffs  in  certiorari. 

John  M.  Richardson  for  defendant. 

Superior  Court,  Sussex  County,  February  Term,  1911. 

Certiorari  (No.  19,  February  Term,  1911)  directed  to  C. 
W.  Clapham,  a  justice  of  the  peace,  in  and  for  Sussex  County. 
The  action  was  against  partners,  and  judgment  was  entered 
against  the  individual  defendants,  omitting  the  firm  name. 

The  record  of  the  justice  is  in  part  as  follows : 

"Action  in  Assumpsit — Protested  Cheque. 

"Plaintiff  demands  40.00.     *    *    * 

"And  now  to  wit  this  seventh  day  of  November,  A.  D.  1910, 
the  said  George  W.  Wiley  claims  a  trial  by  referees,  whereupon  I 
appoint  William  H.  Chipman,  H.  Clay  Lewis  and  George  H. 
Houston  three  judicious  and  impartial  men  of  Sussex  County 
referees  to  try  this  case.  And  now  to  wit,  this  seventh  day  of 
November,  A.  D.  1910,  the  said  referees  being  summoned  and 
sworn  as  provided  by  law,  the  said  plaintiffs  and  defendant  being 
present,  the  said  referees  heard  all  the  allegations  of  the  parties 
and  their  proofs  and  after  maturely  considering  the  same  make  a 
formal  report  in  writing  under  their  hands  and  return  the  same 
to  me,  to  wit:  'We  find  the  said  defendants  James  A.  Morgan, 
William  K.  Morgan  and  Frank  Jefferson  trading  as  Morgan  and 
Jefferson  justly  indebted  to  the  said  plaintiff,  George  W.  Wiley, 
in  the  sum  of  forty  dollars  (40.00)  with  interest  thereon,  from  the 
seventh  day  of  September,  1910,  and  costs  of  suit*  (signed) 
Henry  C.  Lewis  and  William  H.  Chipman,  George  H.  Houston 
dissenting.  Whereupon,  according  to  said  report,  I  hereby  ren- 
der judgment  against  the  said  defendants,  James  A.  Morgan, 
William  K.  Morgan  and  Frank  Jefferson,  in  favor  of  the  plaintiff, 
George  W.  Wiley  for  the  sum  of  forty  dollars  and  10.42  costs  of 
judgment. 

"C.  W.  Clapham,  J.  P.  Nov.  7th,  1910." 

The  exceptions  filed  and  relied  upon  covered  two  points: 
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First,  that  the  record  shows  that  no  claim  or  demand  certain  was 
made  by  the  said  plaintiff  but  merely  that  "Plaintiff  demands 
40.00"  without  showing  what  the  40.00  stood  for. 

The  court  held  that  the  statement,  the  sum  demanded,  taken 
in  connection  with  the  whole  record,  was  sufficient. 

Second,  that  the  justice  rendered  judgment  against  the  said 
James  A.  Morgan,  William  K.  Morgan  and  Frank  Jefferson,  as 
individuals  and  not  as  partners,  "  trading  as  Morgan  and  Jeffer- 
son", which  it  was  contended  was  not  in  accordance  with  the 
report  of  the  referees.  The  court  held  that  the  omission  did  not 
invalidate  the  judgment. 

Pennewill,  C.  J. : — The  judgment  below  is  affirmed. 


»•«■ 


In  the  matter  op  the  Appeal  prom  the  Register  op  Wills 
upon  A  Review  op  the  Papers  Writing  Purporting  to 
be  the  Last  Will  and  Testament  op  Alpred  C.  War- 
rington, Sr.,  deceased. 

Wills — Contest — Counsel  Pees — Disbursements. 

Fees  of  petitioner's  counsel  in  a  will  contest  are  neither  of  right  nor  of 
course  taxable  as  a  part  of  the  costs  to  be  paid  out  of  the  estate,  although  an 
allowance  out  of  the  estate  to  counsel  for  petitioners  to  recompense  them  for 
disbursements  may  be  made. 

(July  6,  1911.) 

Judges  Conrad,  Woolley  and  Rice  sitting. 

Henry  Ridgely  and  John  B.  Hutton  for  petitioners  for  review. 

Thomas  C.  Frame,  Jr.,  for  the  propounders  of  the  will. 

Superior  Court,  Kent  County,  July  Term,  1911. 

Appeal  from  the  decree  of  the  Register  of  Wills  on  a  review 
before  him  of  the  probate  of  the  papers  writing  purporting  to  be 
the  last  will  and  testament  of  Alfred  C.  Warrington,  Sr.,  deceased, 
and  the  codicils  thereto,  the  court  sustaining  the  rulings  and  decree 
of  the  Register.  Application  for  allowance  to  counsel  for  peti- 
tioner was  denied  except  for  expenses. 
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Woolley,  J.,  delivering  the  opinion  of  the  court: 

At  the  adjourned  April  term  of  the  Superior  Court  for  this 
county,  argument  was  heard  upon  the  appeal  from  the  decree  of 
the  Register  of  Wills  in  the  matter  of  the  review  of  the  probate 
of  the  papers  writing  purporting  to  be  the  will  and  codicils  of 
Alfred  C.  Warrington,  Sr. 

The  court  finds,  and  therefore  decides,  that  under  the  facts 
and  the  law  of  this  case,  the  rulings  and  decree  of  the  Register  of 
Wills,  as  shown  by  the  exceptions  filed,  axe  without  error;  that 
the  papers  writing  purporting  respectively  to  be  the  last  will  and 
testament  of  Alfred  C.  Warrington,  Sr.,  and  his  codicils  thereto, 
are  together  the  last  will  and  testament  of  Alfred  C.  Warrington, 
Sr. ;  and  that  the  exceptions  filed  by  the  appellants  to  the  rulings 
and  finding  of  the  Register  of  Wills  should  not  be  sustained. 

Commenting  only  upon  that  exception  which  relates  to  the 
disallowance  by  the  Register  of  counsel  fees  for  this  petitioner's 
counsel,  the  court  has  to  say  that  it  knows  no  rule  whereby  coun- 
se  fees  for  petitioner's  counsel  in  contested  will  cases  are  of  right 
or  of  course  taxable  as  a  part  of  the  costs  to  be  paid  by  the  estate. 
Indeed,  the  inclination  of  the  court  is  to  the  contrary,  as  it  feels 
that  the  allowance  of  counsel  fees  as  costs  constitutes  an  excep- 
tion rather  than  a  rule.  Obviously  in  certain  cases  counsel  fees 
for  both  parties  should  be  charged  against  and  paid  by  the  estate, 
but  we  do  not  think  this  case  comes  within  this  exceptional  class. 
It  is  apparent  to  the  court,  however,  that  in  the  preparation  and 
presentation  of  this  case,  counsel  for  the  petitioners  have  been 
subjected  to  expenses,  which  although  certain,  are  difficult  to 
designate  and  enumerate.  To  meet  and  defray  their  expenses, 
the  court  in  the  taxation  of  the  costs,  will  allow  counsel  for  the 
petitioners  the  sum  of  $250,  which,  like  the  rest  of  the  costs,  is  to 
be  paid  by  the  estate. 

Whereupon  the  court  made  and  signed  a  decree  in  the  follow- 
ing form: 

And  Now  to  Wit,  this  sixth  day  of  July,  A.  D.  nineteen 
hundred  and  eleven,  the  appeal  having  been  argued  by  counsel, 
Henry  Ridgely  and  John  B.  Hutton,  Esquires,  attorneys  for 
appellants  and  Herbert  H.  Ward  and  Thomas  C.   Frame,  Jr., 
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Esquires,  attorneys  for  respondents,  at  the  April  term  of  this 
court,  A.  D.  nineteen  hundred  and  eleven,  to  wit,  on  the  nine- 
teenth and  twentieth  days  of  May,  A.  D.  nineteen  hundred  and 
eleven,  and  heard  by  the  court  on  the  causes  of  appeal  and  motion 
of  the  appellants  filed  and  on  the  depositions  and  exhibits  sent  by 
the  said  Register  of  Wills  to  this  court  and  the  same  having  been 
maturely  considered  by  this  court, 

It  is  Ordered,  Adjudged  and  Decreed  that  the  sentence 
and  decree  of  the  said  Register,  "That  the  paper  writing  pro- 
nounced by  Alfred  C.  Warrington,  Jr.,  named  as  executor  thereof, 
upon  which  letters  testamentary  have  been  granted,  as  the  last 
will  and  testament  of  Alfred  C.  Warrington,  Sr.,  late  of  East  Dover 
Hundred,  Kent  County,  and  State  of  Delaware,  deceased,  dated 
the  first  day  of  February,  A.  D.  one  thousand  nine  hundred  and 
six  (1906),  the  first  codicil  dated  the  twentieth  day  of  February, 
A.  D.  one  thousand  nine  hundred  and  six  (1906)  the  second  and 
last  codicil  dated  the  twenty-eighth  day  of  August,  A.  D.  one 
thousand  nine  hundred  and  eight  (1908),  is  the  last  will  and  tes- 
tament of  the  said  Alfred  C.  Warrington,  Sr.,  deceased,  and  the 
probate  heretofore  made  is  hereby  ratified  and  confirmed,  and  that 
the  costs  of  these  proceedings  be  paid  by  said  executor  out  of  the 
estate  with  the  exception  of  the  petitioners'  counsel  fees,"  be 
and  is  hereby  in  all  things  affirmed. 

And  It  Is  Further  Ordered,  Adjudged  and  Decreed  by 
this  court  that  the  co6ts  of  the  proceedings,  both  on  review  before 
the  said  Register  and  on  appeal  to  this  court,  which  are  hereby 
taxed  at  the  sum  of  six  hundred  and  sixty-one  dollars  and  eight 
cents  ($661 .08)  be  paid  out  of  the  estate  of  the  said  Alfred  C.  War- 
rington, Sr.,  deceased. 

And  It  Is  Further  Ordered  that  the  decree  of  this  court 
be  certified  to  the  said  Register  of  Wills  in  and  for  Kent  County 
and  that  the  record  in  this  case  be  remanded  to  the  said  Register. 
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Henry  Wells  and  Richard  Wells,  defendants  below,  plaintiffs 
in  error,  vs.  James  D.  Wright,  plaintiff  below,  defendant 
in  error. 

1.  Justices  of  the  Peace — Jurisdiction. 

The  jurisdiction  of  a  justice's  court  must  affirmatively  appear  in  the 
record. 

2.  Sales— "Warranty". 

A  "warranty"  in  a  contract  of  sale  is  an  undertaking  collateral  to  the 
object  of  the  sale. 

3.  Justices  of  the  Peace — Jurisdiction — Action  on  Warranty. 
Under  Rev.  Code  1852,  as  amended  to  1893,  £.  740,  c.  99,  §  1,  which  pro- 
vides that  justices  of  the  peace  shall  have  jurisdiction  of  all  causes  of  action 
arising  from  obligation,  promise,  or  contract  for  the  payment  of  money  or 
delivery  of  goods,  a  justice  of  the  peace  has  no  jurisdiction  of  an  action  for 
breach  of  warranty  arising  out  of  a  contract  for  the  sale  of  a  hone. 

(July  6,  1911.) 

Pennewill,  C.  J.,  and  Rice,  J.,  sitting. 

John  B.  Hutton  for  plaintiff  in  error. 

Franklin  Brockson  for  defendant  in  error. 

Superior  Court,  Kent  County,  July  Term,  1911. 

Certiorari  (No.  1,  April  Term,  1911)  to  Henry  L.  Anthony, 
a  justice  of  the  peace  for  Kent  County. 

The  facts  and  contentions  of  the  parties  appear  in  the  opin- 
ion of  the  court. 

Rice,  J.,  delivering  the  opinion  of  the  court: 

This  was  an  argument  on  a  certiorari  taken  to  the  justice's 
record.  The  record  of  the  justice  of  the  peace,  as  filed  in  this 
court,  sets  forth  the  cause  of  action  as  follows:  Action  for  breach 
of  warranty  arising  out  of  a  contract  on  the  sale  of  a  horse.  Sum 
demanded  forty  dollars. 

The  exceptions  filed  by  the  plaintiffs  in  error  are  as  follows: 
First.  "  It  does  not  appear  by  the  record  that  the  justice  of  the 
peace  had  jurisdiction  of  the  cause  of  action."  Second.  "It 
appears  by  the  record  that  the  cause  of  action  is  for  breach  of 
warranty  arising  out  of  a  contract  on  a  sale  of  a  horse,  which 
is  not  a  cause  of  action  within  the  jurisdiction  of  a  justice  of 
the  peace." 

[1]  The  question  raised  in  the  first  exception  has  been  decided 
in  principle  in  this  state  in  the  case  of  Lewis  v.  White  Bros.,  4 
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Penn.  288,  55  Atl.  830.  In  that  case  Chief  Justice  Lore  in  deliver- 
ing the  opinion  of  the  court  said:  "The  jurisdiction  of  the  court 
must  affirmatively  appear." 

As  to  the  second  exception  filed  the  counsel  for  the  plain- 
tiffs in  error  claims  that  the  cause  of  action,  as  stated  in  the  record 
filed,  does  not  fall  within  the  section  of  the  statute  giving  juris- 
diction to  the  justices  of  the  peace;  the  section  referred  to  being 
in  part  as  follows:  The  justices  of  the  peace  shall  severally  have 
jurisdiction,  within  their  respective  counties,  of  all  causes  of  action 
arising  from  obligation,  or  express  or  implied  promise,  or  contract, 
for  the  payment  of  money,  render  of  rent,  or  delivery  of  produce, 
chattels,  goods,  wares  or  merchandise,  etc. 

Counsel  for  the  defendant  in  error  contends  that  the  warranty 
is  part  of  the  contract  of  sale  for  the  delivery  of  the  horse,  and 
necessarily  comes  within  that  part  of  the  section  having  reference 
to  contracts  for  the  delivery  of  chattels. 

[2]  The  court  have  been  unable  to  find  a  reported  case  in 
this  state,  in  which  a  warranty  is  defined,  but  the  text-book  writers 
and  the  decisions  of  other  states  uniformly  define  a  warranty  to 
be  a  collateral  undertaking  to  the  object  of  the  sale. 

[3]  Therefore  as  a  warranty  is  a  collateral  undertaking,  and 
as  the  collateral  undertaking  in  this  case,  for  the  breach  of  which 
the  action  was  brought  before  the  justice  of  the  peace,  does  not 
affirmatively  appear  from  the  record  filed,  to  come  within  the 
provisions  of  the  statute  giving  jurisdiction  to  the  justices,  we 
are  of  the  opinion  that  the  judgment  below  should  be  reversed, 
and  the  court  order  that  it  be  and  is  reversed  and  that  the  plaintiffs 
in  error  have  execution  for  their  costs 


Marion  P.  McClenahan  vs.  Walter  McClenahan. 

Divorce — Grounds — "Extreme  Cruelty". 

A  husband,  guilty  of  dishonesty  and  fraud  towards  his  creditors  by  issu- 
ing to  them  worthless  checks,  and  guilty  of  making  false  representations  to 
his  wife  as  to  his  debts,  but  who  does  not  thereby  intend  to  annoy  or  injure 
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her  is  not  guilty  of  such  extreme  cruelty  as  justifies  a  divorce  to  the  wife, 
suffering  mentally  and  physically  in  consequence  of  his  acts,  since  such  suffer- 
ing, to  justify  a  divorce,  must  have  been  induced  by  the  voluntary  and  con- 
conscious  act  of  the  husband,  and  must  result  from  direct  acts  of  the  hus- 
band on  the  mind  of  the  wife;  "extreme  cruelty"  being  the  infliction  of  griev- 
ous bodily  injury  or  grievous  mental  suffering  by  one  party  to  the  marriage 
on  the  other  (citing  3  Words  and  Phrases,  p.  2630). 

(March  25,  1911.) 

Pbnnbwill  C.  J.f  and  Conrad  and  Woollby,  J.  J.,  sitting. 

William  G.  Jones,  Jr.,  and  David  J.  Reinhardt  for  plaintiff. 

(The  defendant  was  unrepresented  by  counsel.) 

Superior  Court,  New  Castle  County,  March  Term,  1911. 

Action  for  Divorce  (No.  50,  November  Term,  1910),  on 
the  ground  of  extreme  cruelty,  the  character  of  which,  without 
any  alleged  acts  of  violence,  is  set  out  in  the  petition,  filed  by  the 
plaintiff  and  quoted  in  the  opinion  of  the  court.  The  question 
presented  was  whether  a  divorce  can  be  decreed  for  extreme 
cruelty,  based  on  the  ground  that  the  husband  was  guilty  of  dis- 
honesty and  fraud  towards  his  creditors  by  issuing  to  them  worth- 
less checks  and  of  making  false  representations  to  his  wife  as  to 
his  debts,  causing  his  wife  great  physical  and  mental  suffering  in 
consequence  of  such  acts. 

Pbnnbwill,  C.  J.,  delivering  the  opinion  of  the  court: 

The  plaintiff  in  the  above  stated  case  preferred  her  petition 
to  this  court  praying  for  a  divorce  from  her  husband  on  the  ground 
of  extreme  cruelty.  The  acts  complained  of  and  relied  upon  to 
establish  extreme  cruelty  consisted  of  a  course  of  conduct  on  the 
part  of  the  defendant  covering  five  years  of  their  married  life,  and 
are  fully  and  clearly  set  out  in  said  petition  as  follows: 

"That  during  the  cohabitation  which  followed  the  said  mar- 
riage upon  divers  occasions  between  the  said  twenty-eighth  day 
of  June,  A.  D.  1905,  and  the  first  day  of  April,  A.  D.  1910,  the  said 
defendant  did  treat  your  plaintiff  with  extreme  cruelty  such  as 
to  endanger  the  life  or  health  of  your  said  plaintiff,  and  did  render 
cohabitation  unsafe. 

"  That  said  defendant  did  by  a  course  of  conduct  on  his  part, 
commencing  some  time  during  the  month  of  July,  A.  D.  1905, 
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and  continuing  until  the  first  day  of  April,  A.  D.  1910,  cause  your 
plaintiff  great  mental  anguish  and  physical  suffering.  That  said 
conduct  of  said  defendant  consisted  among  other  things  in  obtain- 
ing money  in  divers  amounts,  in  divers  places  and  upon  divers 
occasions,  through  and  by  means  of  worthless  checks;  one  of  said 
amounts  of  money  having  been  obtained  from  some  person  un- 
known to  your  plaintiff,  by  said  defendant  in  the  manner  afore- 
said, some  time  during  the  month  of  July,  A.  D.  1905,  while  your 
plaintiff  and  said  defendant  were  temporarily  residing  at  Atlantic 
City  in  the  State  of  New  Jersey. 

"That  the  person  from  whom  said  sum  of  money  had  been 
obtained  by  said  defendant  in  the  manner  aforesaid  thereafter, 
and  while  your  plaintiff  was  residing  with  said  defendant  in  the 
City  of  Philadelphia,  and  State  of  Pennsylvania,  made  frequent, 
repeated  and  insistent  demands  upon  said  defendant  for  the  pay- 
ment of  said  sum  of  money  so  obtained  as  aforesaid,  and  your 
plaintiff  was  thereby  exposed  to  disgrace,  publicity  and  humilia- 
tion and  was  for  a  long  space  of  time  thereafter,  although  wholly 
innocent  of  any  wrongdoing  on  her  part,  in  constant  fear  and 
apprehension  of  arrest  and  criminal  prosecution,  by  reason  of 
the  aforesaid  conduct  of  said  defendant. 

"That  said  defendant  willfully  permitted  and  allowed  your 
said  plaintiff  to  be  and  remain  in  said  condition  of  fear  and  appre- 
hension of  arrest  and  criminal  prosecution  for  a  long  space  of  time, 
to  wit,  for  at  least  one  year  after  the  time  when  said  money  was 
obtained  as  aforesaid.  That  by  means  of  the  premises  said  defend- 
ant caused  your  plaintiff  great  mental  anguish  and  she  became 
and  was  for  a  long  space  of  time  thereafter  seriously  ill. 

"That  while  your  plaintiff  and  her  said  husband,  said  defend- 
ant, were  boarding  in  said  City  of  Philadelphia,  on  or  about  the 
first  day  of  October,  A.  D.  1906,  said  defendant,  under  the  pretense 
of  paying  a  certain  bill  for  board  for  your  said  plaintiff,  gave  a 
worthless  check  in  pretended  payment  of  said  bill  to  a  certain 
Mrs.  Greenwood  in  the  City  of  Philadelphia  aforesaid.  That  said 
Mrs.  Greenwood  thereafter  made  frequent,  repeated  and  insistent 
demands  upon  your  plaintiff  for  the  payment  of  said  check  and 
said  board  bill.    That  at  the  time  the  said  defendant  gave  the  said 
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Mrs.  Greenwood  said  worthless  check,  your  said  plaintiff  was  seri- 
ously ill,  and  that  thereafter,  and  while  your  plaintiff  was  conva- 
lescing from  said  illness  at  the  home  of  her  parents  in  the  City  of 
Wilmington  and  State  of  Delaware,  said  defendant  permitted  and 
allowed  your  said  plaintiff  to  suffer  great  disgrace,  publicity  and 
humiliation  resulting  from  his  aforesaid  conduct,  and  said  defend- 
ant did  permit  and  allow  your  said  plaintiff,  although  she  was 
innocent  of  any  wrongdoing,  to  be  and  remain  constantly  under 
the  fear  and  apprehension  of  arrest  and  criminal  prosecution  for 
a  long  space  of  time  thereafter,  to  wit,  for  at  least  the  period  of 
one  year. 

"That  between  the  said  twenty-eighth  day  of  June,  1905, 
and  the  month  of  August,  1906,  said  defendant  did,  by  means  of  a 
great  number  of  worthless  checks  made  by  him,  obtain  divers 
sums  of  money,  upon  divers  occasions  and  in  divers  places,  with- 
out the  knowledge  of  your  said  plaintiff.  That  thereafter  this 
conduct  on  the  part  of  the  defendant  did  receive  great  publicity 
and  notoriety  by  reason  of  various  complaints  made  against  said 
defendant  and  demands  made  upon  your  plaintiff  for  the  repay- 
ment of  said  various  sums  of  money  so  obtained  by  said  defend- 
ant as  aforesaid.  That  by  reason  of  this  course  of  conduct  on  the 
part  of  said  defendant,  and  of  the  mental  anguish  and  physical 
suffering  resulting  to  your  plaintiff  therefrom,  the  health  of  your 
said  plaintiff  became  seriously  impaired,  and  your  plaintiff  was 
on  or  about  the  first  day  of  November,  1906,  forced  and  obliged 
to  return  to  the  home  of  her  parents  in  the  City  of  Wilmington 
and  State  of  Delaware,  where  she  remained  for  a  long  space  of 
time  in  a  nervous  broken-down  condition  under  the  constant 
care  of  a  nurse  and  physician.  That  during  the  time  your  said 
plaintiff,  at  the  home  of  her  parents,  was  ill  as  aforesaid,  the  said 
defendant  willfully  permitted  and  allowed  your  said  plaintiff  to 
be  and  remain  under  the  constant  fear  and  apprehension  of 
arrest  and  criminal  prosecution  upon  charges  of  obtaining  and 
using  the  various  sums  of  money  obtained  by  said  defendant  by 
means  of  said  worthless  checks. 

11  That  while  your  plaintiff  and  her  said  husband,  said  defend- 
ant, were  residing  in  the  City  of  Wilmington,  in  the  State  of 
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Delaware,  at  the  home  of  her  parents,  on  or  about  the  first  day  of 
February,  1910,  said  defendant  gave  to  a  certain  Mr.  Williams, 
an  automobile  demonstrator,  a  certain  worthless  check,  thereby 
obtaining  from  the  said  Wililams,  by  uttering  the  worthless 
check  aforesaid,  the  sum  of  about  forty  dollars  ($40.00).  That 
during  the  said  month  of  February  A.  D.  1910,  the  said  defend- 
ant did  obtain  from  the  said  Williams,  by  means  of  a  worthless 
check  as  aforesaid,  a  further  sum  of  money,  to  wit,  the  sum  of 
thirty  dollars  ($30.00).  That  the  said  Williams,  from  whom  the 
said  several  sums  of  money  had  been  obtained  by  the  said  defend- 
ant in  the  manner  aforesaid  thereafter,  and  while  your  plaintiff 
was  residing  in  the  City  of  Wilmington  and  State  of  Delaware, 
made  frequent,  repeated  and  insistent  demands  upon  said  defend- 
ant for  the  payment  of  said  sum  of  money  and  did  continually 
and  repeatedly  threaten  the  said  defendant  with  criminal  prosecu- 
tion, and  your  plaintiff  was  thereby  exposed  to  disgrace,  publicity 
and  humiliation  and  was  for  a  long  space  of  time  thereafter 
although  wholly  innocent  of  any  wrongdoing  on  her  part,  in  con- 
stant fear  and  apprehension  of  arrest  and  criminal  prosecution  by 
reason  of  the  aforesaid  conduct  of  said  defendant. 

"That  said  defendant  willfully  permitted  and  allowed  your 
said  plaintiff  to  be  and  remain  in  said  condition  of  fear  and  appre- 
hension of  arrest  and  criminal  prosecution  for  a  long  space  of 
time,  to  wit,  for  at  least  six  months  thereafter.  That  by  means 
of  the  premises  said  defendant  caused  your  said  plaintiff  great 
mental  anguish,  from  which  mental  anguish  she  became  and  was 
for  a  long  period  of  time  thereafter  seriously  ill,  so  that  it  became 
necessary  for  your  said  plaintiff  to  have  medical  attendance. 

"That  said  defendant  upon  numerous  occasions  during  the 
period  extending  from  the  date  of  his  marriage  until  the  first  day 
of  April,  A.  D.  1910,  has  made  false  statements  to  your  plaintiff 
and  has  deceived  her,  and  has  in  divers  ways  treated  her  with 
extreme  cruelty  such  as  has  endangered  and  impaired  her  health 
and  has  rendered  cohabitation  unsafe. 

"That  by  reason  of  said  defendant's  cruel  conduct  towards 
your  plaintiff  she  has  on  divers  occasions  been  compelled  to  leave 
the  home  of  said  defendant  and  seek  the  protection  and  assistance 
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of  her  parents,  but  has  been  induced  to  return  to  cohabitation 
with  said  defendant  by  his  solemn  promises  that  he  would  treat 
her  kindly  for  the  future;  that  in  consequence  of  her  said  hus- 
band violating  his  said  promises  and  continuing  to  treat  your 
plaintiff  with  said  extreme  cruelty,  your  plaintiff  was  compelled 
on  the  first  day  of  April,  A.  D.  1910,  to  seek  the  protection  and 
assistance  of  her  parents,  and  has  never  since  that  date  resided  or 
cohabited  with  said  defendant.0 

The  allegations  contained  in  the  petition  were  substantially 
proved  at  the  trial.  The  defendant  made  no  defense  whatever  to 
the  action,  and  in  fact  did  not  appear,  either  in  person  or  by 
attorney 

The  sole  question  to  be  determined  by  the  court,  is  whether, 
upon  the  facts  set  forth  in  the  petition,  the  defendant  has  been 
guilty  of  extreme  cruelty  within  the  meaning  of  the  law  of  this 
state  and  whether  the  plaintiff  is,  therefore,  entitled  to  a  divorce. 

It  may  be  conceded  that  the  testimony  produced  by  the 
plaintiff  establishes  a  case  that  entitles  her  to  a  divorce  if  dishon- 
esty, deceit  and  fraud  on  the  part  of  a  husband  towards  his  credi- 
tors, and  false  representations  and  broken  promises  to  his  wife 
respecting  his  debts,  can  be  regarded  as  constituting  "extreme 
cruelty"  within  the  meaning  of  the  law. 

Does  such  conduct  on  the  part  of  one  of  the  parties  to  the 
martial  relation  constitute  such  extreme  cruelty? 

The  question  has  never  been  raised  in  this  state  before,  but 
questions  somewhat  analogous  seem  to  have  arisen  in  other 
jurisdict'ons. 

The  question  before  the  court  may  for  convenience  of  treat- 
ment, be  subdivided  thus: 

First  Whether  under  the  laws  of  this  state  a  divorce  can 
be  decreed  for  extreme  cruelty,  when  it  is  not  shown  that  any 
acts  of  personal  violence  have  been  committed,  or  even  threatened. 

Second.  Whether  the  facts  proved  are  sufficient  to  sustain  a 
decree  for  divorce  on  the  ground  of  extreme  cruelty,  if  acts  other 
than  physical  violence  constitute  ground  for  a  divorce. 

It  appears  to  be  well-settled  law  in  England  and  in  some 
states  in  this  country,  that  a  divorce  may  be  decreed  for  extreme 
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cruelty  even  though  no  acts  of  personal  violence  were  committed 
or  threatened. 

Keezor  on  Marriage  and  Divorce,  §  112,  says:  "Extreme 
cruelty  is  the  infliction  of  grievous  bodily  injury,  or  grievous  men- 
tal suffering,  by  one  party  to  the  marriage  upon  the  other." 
Cyclopedia  of  Law  and  Procedure,  Vol.  14,  p .  603,  and  cases  there 
cited;  Volume  3  of  Words  and  Phrases  Judicially  Defined,  §  2630; 
Amer.  &  Eng.  Ency.  of  Law,  Vol.  9,  p.  788,  and  cases  cited. 

While  it  is  true  that  in  some  states  the  doctrine  that  a 
divorce  can  be  decreed  only  few  extreme  cruelty  and  when  acts  of 
personal  violence  are  shown  to  have  been  committed  or  threat- 
ened, has  been  repudiated,  it  is  not  necessary  for  the  court  to  deter- 
mine in  the  present  case  whether  the  rule  declared  in  such  states 
shall  be  recognized  here  or  not.  Such  rule  may  be  appropriately 
termed  the  modern  doctrine  in  respect  to  extreme  cruelty  in 
divorce  cases.  In  some  jurisdictions  it  is  the  result  of  statutory 
enactment,  and  in  others  of  judicial  decisions  based  upon  reason 
and  principle 

Mr.  Bishop,  in  his  work  on  Marriage,  Divorce  and  Separation, 
defines  cruelty  as  follows: 

"  Cruelty  is  any  conduct  in  one  of  the  married  parties  which, 
to  the  reasonable  apprehension  of  the  other,  or  in  fact,  renders 
cohabitation  physically  unsafe  to  a  degree  justifying  a  withdrawal 
therefrom.     ♦    *    * 

"Cruelty  is  not  infrequently  said  to  be  either  actual  violence, 
endangering  life,  limb  or  health,  or  conduct  creating  a  reasonable 
apprehension  of  such  violence.  But  there  are  forms  of  physical 
injury  involving  no  violence,  actual  or  apprehended;  and  we 
shall  see  that  any  one  of  these  is  equally  legal  cruelty.  Moreover 
the  danger  must  be  adequately  serious.  *  *  *  The  conclusion 
of  the  whole  matter  is,  that  to  authorize  a  divorce  for  the  hus- 
band's cruelty,  he  must  through  some  volition  or  series  of  voli- 
tions have  given  being  to  words,  or  acts,  or  both,  contrary  to  the 
duties  of  the  marriage,  creating  in  fact,  or  to  the  reasonable  appre- 
hension of  the  wife,  a  danger  to  her  physical  security  or  health 
should  cohabitation  continue.  As  the  law  does  not  concern  itself 
about  trifles,  the  wrong  and  the  danger  must  be  serious  and  grave. 
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"In  England  and  some  of  our  states,  the  doctrine  to  which 
not  an  exception  could  easily  be  found,  is  abundantly  established 
that  the  apprehended  harm  must  be  bodily,  including  detriment 
to  health,  in  distinction  from  what  is  endured  only  by  the  mind, 
or  mere  mental  suffering.  And  the  explanation  seems  to  be  that 
in  cases  of  mental  pain  and  suffering  'the  court  has  no  scale  of 
sensibilities  by  which  it  can  gauge  the  quantum  of  injury  done  and 
felt'."    Sections  1531,  1532,  1544,  1547. 

Many  courts,  however,  have  been  so  strongly  impressed  with 
the  belief  that  mental  anguish  and  suffering  caused  by  the  volun- 
tary conduct  of  the  husband  may,  equally  with  personal  violence 
constitute  extreme  cruelty,  that  they  have  sought  for,  and  found, 
a  way  of  so  holding  without  violating  the  rule  of  stare  decisis,  and 
repudiating  the  doctrine  that  extreme  cruelty  exists  only  when 
personal  violence  is  committed  or  threatened. 

Mr.  Bishop  says,  in  his  work  above  referred  to,  at  section 
1552:  *'  Without  thinking,  or  blinded  by  the  physiological  igno- 
rance of  former  times,  judges  have  assumed  that  mental  anguish 
has  no  influence  on  the  bodily  health.  Under  the  modern  enlight- 
enment we  may  well  deem  it,  when  deep  and  protracted,  as  dan- 
gerous to  the  physical  security  as  blows,  and  to  occupy  the  like 
ground  in  the  evidence  of  cruelty.  This  is  a  question  of  fact, 
though  of  this  fact  the  court  may  as  well  take  judicial  notice  as  of 
the  effect  of  blows.  But  the  rule  of  stare  decisis  applies  only  to 
law,  not  to  fact.  *  *  *  It  is  abundantly  settled  that  injuries 
to  the  body  through  the  mind,  if  truly  so  inflicted,  are  as  effective 
in  cruelty  as  any  other.  Therefore  if ,  in  a  particular  case  it  is 
the  opinion  of  the  court  or  jury  determining  the  fact  that  the 
wife's  health  is  in  danger  from  ill  conduct  of  the  husband  addressed 
primarily  to  the  mind,  she  should  have  her  divorce." 

And  so  it  has  been  held  in  many  cases  in  this  country  and  in 
England  that  when  the  ill  conduct  complained  of  affects  the  mind, 
and  through  the  mind  impairs  the  health  of  the  body  and  renders 
cohabitation  unsafe,  a  divorce  may  be  decreed  consistently  with 
the  rule  which  requires  that  the  injury  shall  be  to  body  and  not 
to  the  mind  alone. 

As  we  have  already  said,  it  is  not  necessary  in  the  present 
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case  to  approve  or  disapprove  of  such  decisions,  or  to  express  any 
opinion  respecting  the  modern  doctrine  of  extreme  cruelty, 
because,  assuming  it  to  be  sound  and  proper,  the  question  remains, 
should  a  divorce  be  granted  the  plaintiff  under  the  facts  proved? 

What  kind  of  mental  suffering  will  be  sufficient?  What 
shall  be  its  extent?    How  must  it  be  caused? 

Certainly  it  must  be  induced  by  the  voluntary  and  conscious 
act  of  the  husband.  Must  it  not  also  be  the  result  of  some  direct 
acts  or  words  of  the  husband  upon  the  mind  or  person  of  the 
wife? 

There  is  nothing  in  the  testimony  to  show  that  the  defendant 
ever  intentionally  injured  his  wife  mentally  or  physically.  Indeed, 
it  was  not  proved  that  he  at  any  time  spoke  an  unkind  word  to 
her,  and  it  is  not  pretended  that  he  committed  or  threatened  her 
with  any  violence  whatever.  The  worst  he  did  to  his  wife  directly 
was  to  decive  her  by  making  false  representations  respecting  his 
creditors,  and  false  promises  in  regard  to  the  payment  of  his 
debts.  We  think  no  case  can  be  found  where  it  was  held  that 
deceit  and  falsehood  amounted  to  extreme  cruelty,  and  we  do 
not  understand  that  such  a  contention  is  made  here.  It  is 
insisted,  however,  that  the  defendant's  treatment  of  his  creditors 
was  so  shocking,  reprehensible  and  fraudulent  as  to  cause  great 
mortification,  humiliation  and  distress  to  the  feelings  of  his  wife. 
That  such  creditors  were  so  incensed  on  account  of  the  defendant's 
fraud  that  they  importuned  the  plaintiff  to  pay  their  claims,  and 
on  one  or  two  occasions  threatened  to  seize  her  property  or  have 
her  arrested  if  she  did  not  do  so.  That  because  of  such  treatment, 
insults  and  threats  the  plaintiff's  health  became  impaired  to  such 
an  extent  that  she  was  forced  to  leave  her  husband — cohabitation 
with  him  being  unsafe.  But  it  nevertheless  appears  that  all  of  the 
defendant's  bad  conduct  was  towards  his  creditors  and  not  his 
wife.  He  was  a  thoroughly  bad  and  dishonest  man  in  respect  to 
the  payment  of  his  debts,  but  he  was  not  bad  or  even  unkind  in 
his  relations  with  or  conduct  towards  the  plaintiff.  It  is  true  the 
effect  of  his  treatment  of  his  creditors  was,  according  to  the  testi- 
mony, injurious  to  his  wife  mentally  and  physically,  and  such  as 
to  endanger  her  health.    But  we  do  not  understand  that  the  courts 
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anywhere  have  gone  so  far  as  to  hold  that  a  husband's  conduct 
towards  a  third  person  can  be  regarded  as  extreme  cruelty  to  the 
wife  unless  it  was  designed  to  annoy  and  injure  the  wife,  or  unless 
the  third  person  stands  in  such  relation  to  the  wife  as  that  she 
will  naturally  be  affected  by  such  conduct,  or  the  acts  complained 
of  were  a  violation  of  the  marital  relation  and  integrity. 

In  reason,  Mr.  Bishop  says,  it  is  not  absolute  and  direct 
cruelty  to  a  wife  to  ill  treat  a  third  person,  and  still  there  may  be 
such  a  connection  between  her  and  the  third  person,  or  the  ill 
treatment  may  be  of  such  a  sort,  that  considered  in  all  its  circum- 
stances it  will  show  the  wife  to  be  in  peril. 

The  learned  writer  then  proceeds  to  give  some  illustrations 
from  decided  cases  to  support  his  text: 

Debauching  a  woman  servant,  and  making  a  brothel  of  his 
own  house,  has  been  held  to  be  brutal  conduct  on  the  part  of  the 
husband  of  which  the  wife  had  a  right  to  complain. 

Where  a  husband,  to  harass  his  wife,  ill  treats  a  child,  or  other 
relation  of  hers,  such  conduct  has  in  some  cases  been  regarded  as 
cruelty  to  her,  though  not  always  sufficient  in  itself. 

We  will  not  undertake  to  review  all  the  cases  cited  by  the 
plaintiff,  which  we  think  are  perhaps  the  strongest  that  could  be 
found  in  support  of  her  contention.  But  we  will  briefly  refer  to 
the  leading  authorities  on  plaintiff's  brief — those  upon  which  much 
reliance  is  placed. 

In  the  case  of  Carpenter  v.  Carpenter,  reported  in  30  Kan.  712, 
2  Pac.  122,  46  Am.  Rep.  108,  the  acts  complained  of  were  the  send- 
ing of  anaonymous  letters  to  different  persons  by  the  defendant 
charging  her  husband  with  infidelity.  It  was  insisted  that  the 
sole  object  of  the  defendant  in  sending  the  letters  was  the  break- 
ing up  of  a  friendship  existing  between  her  husband  and  another 
family. 

But  the  court  said:  "We  must  decide  the  case  upon  the  theory 
that  her  object  in  preparing  and  sending  these  anonymous  letters 
was  just  what  would  be  the  probable  and  natural  result  of  prepar- 
ing and  sending  such  letters;  *  *  *  and  that  she  intended 
the  natural  and  probable  consequences  of  her  own  acts." 

In  the  case  of  Flemming  v.  Flemtmng,  95  Cal.  430,  30  Pac. 
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566, 29  Am.  St.  Rep.  124,  the  husband  was  charged  with  attempting 
to  commit  a  felonious  assault  upon  a  servant.  It  was  held  that, 
"his  conduct  being  voluntary  and  inconsistent  with  marital  integ- 
rity, it  is  conclusively  presumed  that  he  intended  the  natural  and 
ordinary  effect  upon  his  wife." 

The  case  of  Craig  v.  Craig,  129  Iowa  192,  105  N.  W.  446, 
2L.R.A.  (N.  S.)  669,  was  one  in  which  the  defendant,  who 
was  a  school  director,  took  to  board  with  him  a  young  school- 
teacher. A  warm  attachment  sprang  up  between  them  which 
ripened  into  love.  They  declared  their  feelings  towards  each 
other  in  the  presence  of  the  wife,  and  the  defendant  repeatedly 
stated  to  his  wife  that  he  did  not  love  her,  could  not  live  with  her, 
and  had  found  one  whom  he  loved  better  than  her. 

The  court  said:  "Surely  the  conduct  above  described  consti- 
tuted such  cruel  and  inhuman  treatment  as  entitled  the  plaintiff 
to  a  divorce." 

Another  case  was  one  in  which  there  were  violent  scenes 
between  the  husband  and  wife,  and  the  husband  threatened 
repeatedly  to  remove  their  child  from  his  wife's  custody. 

In  another  case  it  was  shown  that  the  husband  treated  his 
wife  in  a  cold  and  distant  manner  and  refused  to  speak  to  her, 
except  in  anger,  for  a  period  of  three  months. 

Other  cases  were  cited,  in  which,  because  of  words  or  threats, 
there  was  reasonable  apprehension  of  danger  to  life  or  health. 
The  remaining  cases  on  plaintiff's  brief,  with  one  exception,  were 
analogous  in  principle  to  some  of  those  to  which  we  have  referred. 

The  exception  was  a  case  in  66  N.  H.  600,  23  Atl.  362,  15 
L.R.A.  121,  49  Am.  St.  Rep.  632  (Robinson  v.  Robinson),  in  which 
a  divorce  was  granted  because  the  wife  of  the  plaintiff  became  a 
healer  in  the  Christian  Science  Church  and  persisted  therein 
against  the  remonstrances  of  her  husband  who  was  a  druggist. 

In  this  case  the  New  Hampshire  court  went  as  far  perhaps 
as  any  other  court  has  ever  gone  in  granting  a  divorce  for  extreme 
cruelty,  and  much  farther  than  a  Delaware  court  can  be  expected 
to  go. 

We  have  not  been  able  to  examine  the  New  Hampshire 
statute  but  have  found  that  the  provision  respecting  cruelty  in 
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the  statute  laws  of  some  states,  notably  California,  Missouri, 
Massachusetts,  Wisconsin,  Louisiana,  Texas,  and  others,  are  more 
liberal  than  our  own.  The  provision  in  the  Delaware  law  is  as 
strict  and  exacting  as  can  be  found  in  any  state. 

As  a  result  of  a  careful  examination  of  the  cases  cited  by  the 
plaintiff,  it  may  be  said  they  show  only  this:  That  there  may  be 
cruelty  sufficient  to  justify  divorce  without  personal  violence. 

Certainly  there  is  no  similarity  either  in  their  facts,  or  in  the 
principle  involved,  between  those  cases  and  the  one  before  us. 

At  section  1550  Mr.  Bishop,  in  speaking  of  what  will  not  con- 
stitute cruelty,  says :  "  Neither  is  the  commission  of  theft,  forgery, 
or  other  crime  sufficient,  since  this  is  an  infraction  of  the  hus- 
band's duties  to  society,  not  an  outrage  inflicted  specially  on  the 
wife.M 

It  seems  to  us  that  this  is  a  very  correct  statement  of  the 
law,  and  is  peculiarly  applicable  to  the  present  case.  The  worst 
that  can  be  said  of  the  defendant's  conduct,  is  that  he  perpetrated 
fraud  upon  his  creditors  by  giving  them  worthless  checks.  It 
does  not  appear  that  he  intended  to  annoy,  harass  or  injure  his 
wife  by  so  doing;  and  we  are  not  satisfied  from  the  testimony  that 
it  was  his  purpose  to  force  her  on  her  father  to  pay  his  debts. 
The  evidence  does  not  show  that  he  at  any  time  sent  his  creditors 
to  her,  or  acquiesced  in  the  annoyance  they  gave  her. 

What  would  be  the  effect  of  granting  a  divorce  in  this  case? 
Would  it  not  be  to  throw  wider  open  the  door  to  divorce  than 
it  has  ever  been  in  this  state?  Would  we  not  enlarge  and  extend 
the  scope  of  extreme  cruelty  beyond  anything  that  could  have 
been  in  the  contemplation  of  the  Legislature  when  they  enacted 
the  statute?  If  a  divorce  may  be  decreed  on  the  facts  proved  in 
this  action,  could  it  not  be  reasonably  expected  in  every  case 
where  the  husband  had  committed  a  crime  of  any  kind,  or  had 
acted  in  a  dishonorable  manner  towards  third  persons,  if  it  should 
be  shown  that  the  effect  of  his  conduct  had  caused  the  wife  men- 
tal anguish  and  pain  to  such  an  extent  as  to  endanger  her  life 
or  health  or  render  cohabitation  unsafe? 

Mr.  Bishop,  in  a  note  to  section  1532  of  his  work  referred  to, 
says: 
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"The  above  cited  case  of  Evans  v.  Evans,  decided  by  Lord 
Stowell  in  1790,  is  one  of  the  master  productions  of  his  luminous 
intellect.  It  has  always  been  regarded  as  the  leading  authority 
on  this  subject,  approvingly  commented  upon  in  almost  every 
subsequent  decision,  English  or  American.  The  following  most 
material  passage  has  in  this  way  gained  almost  the  weight  of  a 
statute;  and  though  its  leading  principles  will  be  found  inter- 
spersed through  the  text  of  this  chapter,  it  may  be  profitably  read 
here.  'What  is  cruelty?'  In  the  present  case  it  is  hardly  neces- 
sary for  me  to  define  it;  because  the  facts  here  complained  of  are 
such  as  fall  within  the  most  restricted  definition  of  cruelty;  they 
affect  not  only  the  comfort,  but  they  affect  the  health,  and  even 
the  life  of  the  party.  I  shall  therefore,  decline  the  task  of  laying 
down  a  direct  definition.  This,  however  must  be  understood,  that 
it  is  the  duty  of  courts  and  consequently  the  inclination  of  courts, 
to  keep  the  rule  extremely  strict.  The  causes  must  be  grave  and 
weighty,  and  such  as  show  an  absolute  impossibility  that  t  h 
duties  of  married  life  can  be  discharged.  In  a  state  of  personal 
danger  no  duties  can  be  discharged;  for  the  duty  of  self-preser- 
vation must  take  place  before  the  duties  of  marriage,  which  are 
secondary  both  in  commencement  and  obligation;  but  what  falls 
short  of  this  is  with  great  caution  to  be  admitted.  The  rule  of 
per  quod  consortium  amittitur  is  but  an  inadequate  test;  for  it  still 
remains  to  be  inquired,  what  conduct  ought  to  produce  that 
effect,  whether  the  consortium  is  reasonably  lost,  and  whether  the 
party  quitting  has  not  too  hastily  abandoned  the  consortium. 
What  merely  wounds  the  mental  feelings  is  in  few  cases  to  be  ad- 
mitted, where  not  accompanied  with  bodily  injury,  either  actual 
or  menaced.  Mere  austerity  of  temper,  petulance  of  manners, 
rudeness  of  language,  a  want  of  civil  attention  and  accommoda- 
tion, even  occasional  sallies  of  passion,  if  they  do  not  threaten 
bodily  harm,  do  not  amount  to  legal  cruelty;  they  are  high  moral 
offenses  in  the  marriage  state  undoubtedly,  not  innocent  surely  in 
any  state  of  life,  but  still  they  are  not  that  cruelty  against  which  the 
law  can  relieve.  Under  such  misconduct  of  either  of  the  par- 
ties, for  it  may  exist  on  one  side  as  well  as  on  the  other,  the  suffer- 
ing party  must  bear  in  some  degree  the  consequences  of  an  inju- 
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dicious  connection;  must  subdue  by  decent  resistance  or  by  pru- 
dent conciliation;  and  if  this  cannot  be  done,  both  must  suffer  in 
silence.  And  if  it  be  complained  that  by  this  inactivity  of  the 
courts  much  injustice  may  be  suffered,  and  much  misery  pro- 
duced, the  answer  is  that  courts  of  justice  do  not  pretend  to  fur- 
nish cures  for  all  the  miseries  of  human  life.  They  redress  or 
punish  gross  violations  of  duty,  but  they  go  no  further;  they 
cannot  make  men  virtuous;  and  as  the  happiness  of  the  world 
depends  upon  its  virtue,  there  may  be  much  unhappiness  in  it 
which  human  laws  cannot  undertake  to  remove.  Still  less  is  it 
cruelty  where  it  wounds,  not  the  natural  feelings,  but  the  acquired 
feelings,  arising  from  particular  rank  and  situation;  for  the  court 
has  no  scale  of  sensibilities  by  which  it  can  gauge  the  quantum  of 
injury  done  and  felt,  and  therefore,  though  the  court  will  not 
absolutely  exclude  considerations  of  that  sort  where  they  are 
stated  merely  as  matter  of  aggravation,  yet  they  cannot  constitute 
cruelty  where  it  would  not 'otherwise  have  existed. 

"These  are  the  negative  descriptions  of  cruelty;  they  show 
only  what  is  not  cruelty,  and  are  yet  perhaps  the  safest  defini- 
tions which  can  be  given  under  the  infinite  variety  of  possible 
cases  that  may  come  before  the  court.  But  if  it  were  at  all  neces- 
sary to  lay  down  an  affirmative  rule,  I  take  it  that  the  rule  cited 
by  Dr.  Bever  from  Clarke,  and  the  other  books  of  practice,  is  a 
good  general  outline  of  the  canon  law,  the  law  of  this  country, 
upon  this  subject.  In  the  older  cases  of  this  sort,  which  I  have  had 
an  opportunity  of  looking  into,  I  have  observed  that  the  danger 
of  life,  limb  or  health  is  usually  inserted  as  the  ground  upon  which 
the  court  has  proceeded  to  a  separation.  This  doctrine  has  been 
repeatedly  applied  by  the  court  in  the  cases  that  have  been  cited. 
The  court  has  never  been  driven  off  this  ground  It  has  been 
always  jealous  of  the  inconvenience  of  departing  from  it,  and  I 
have  heard  no  one  case  cited  in  which  the  court  has  granted  a 
divorce  without  proof  given  of  a  reasonable  apprehension  of  bod- 
ily hurt.  I  say  an  apprehension,  because  assuredly  the  court  is 
not  to  wait  till  the  hurt  is  actually  done;  but  the  apprehension 
must  be  reasonable ;  it  must  not  be  an  apprehension  arising  merely 
from  an  exquisite  and  diseased  sensibility  of  the  mind.    Petty 
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vexations  applied  to  such  a  constitution  of  mind  may  certainly  in 
time  wear  out  the  animal  machine,  but  still  they  are  not  cases 
of  legal  relief;  people  must  relieve  themselves  as  well  as  they  can 
by  prudent  resistance,  by  calling  in  the  succors  of  religion  and  the 
consolation  of  friends;  but  the  aid  of  courts  is  not  to  be  resorted 
to  in  such  cases  with  any  effect."  Evans  v.  Evans,  1  Hag.  Con. 
35,  ±Eng.  Ec.  310,  311. 

This  exposition  of  the  law  by  Lord  Stowell  in  the  main,  com- 
mends itself  very  strongly  to  our  minds  as  conservative,  sound 
and  safe. 

No  divorce  has  been  heretofore  granted  in  this  state  on  the 
ground  of  extreme  cruelty  under  our  statute,  unless  personal  vio- 
lence, or  some  revolting  act  equivalent  thereto  was  shown,  or  a 
reasonable  apprehension  that  such  violence  would  be  inflicted. 

We  do  not  say  that  there  may  not  be  a  case  of  mental  anguish 
and  pain,  caused  intentionally,  consciously  and  directly  by  one 
of  the  parties  to  the  marriage  relation,  and  of  such  character  and 
extent  as  to  endanger  the  life  or  health  of  the  other,  or  render 
cohabitation  unsafe,  and  thereby  justify  a  divorce.  But  such  a 
case  is  not  now  before  us,  and  we  express  no  opinion  thereon. 
We  do  say,  however,  that  the  facts  proved  in  the  present  action 
do  not  establish  extreme  cruelty  within  the  meaning  of  the 
statute,  and  a  decree  nisi  is  therefore  refused. 
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ABORTION.— See  Criminal  Law. 

ABSENT  WITNESS.— See  Witness. 

ABSQUE  HOC. — See  Pleading  and  Practice  (Special  Traverse). 

ACCOMPLICE.— See  Criminal  Law. 

ACTION. — See  Right  of  Action;   Foreign  Corporations. 

ACTION  AGAINST  DECEASED  PERSON.— See  Executors  and  Admin- 
istrators. 

ACTION  BY  INFANT.— See  Infant. 

ACTION  BY  WIDOW.— Gotta  vs.  P.,  B.  &  W.  R.  R„  356. 

ACTION  BY  WIDOWER.— Evans  vs.  P.,  B.  &  W.  R.  R.,  370. 

ACCIDENT. 

1.  Where  an  injury  to  plaintiff,  resulting  from  a  collision  of  defend- 
ant's automobile  with  the  vehicle  in  which  she  was  riding,  occurred 
without  the  negligence  of  defendant,  the  injury  was  an  unavoidable 
accident,  for  which  plaintiff  cannot  recover.     Campbell  vs.  Walker,  41. 

2.  Where,  in  an  affray,  deceased  was  accidentally  shot  while  accused 
was  attempting  to  disarm  him,  or  to  prevent  deceased  from  injuring  him, 
murder  was  not  committed.    State  vs.  Primrose,  164. 

3.  An  accident  which  could  not  be  prevented  by  the  exercise  of 
ordinary  care  and  prudence  is  an  "inevitable  accident",  for  which  no 
recovery  of  damages  can  be  had.    Gismondi  vs.  Peoples  Ry.,  577. 

4.  under  the  statutes  making  the  intentional  pointing  of  a  deadly 
weapon  at  or  toward  another  a  misdemeanor,  and  providing  that  when 
death  results  from  an  unlawful  act,  though  not  malicious,  the  one  doing 
the  killing  shall  be  guilty  of  manslaughter,  one  accused  of  homicide  can- 
not be  acquitted  on  the  ground  that  the  shooting  was  accidental,  if  the 
gun  was  intentionally  pointed  at  deceased.    State  vs.  Reese,  434. 

5.  If  accused  unintentionally  and  accidentally  discharged  a  gun,  kill- 
ing another,  he  would  not  be  guilty  of  either  assault  or  assault  with  intent 
to  murder.    State  vs.  Hill,  537. 

ACT  OP  GOD. 

An  "act  of  God"  is  such  accident  as  cannot  be  prevented  by  human 
care,  skill,  or  foresight,  and  results  from  natural  causes  such  as  lightning, 
floods,  etc.    Klair  and  HoUingsworth  vs.  P.,  B.  &  W.  R.  R.  Co.,  274. 

ADJOINING  OWNER.— See  Firbs;  Trespass. 

ADMINISTRATOR. — See  Executors  and  Administrators. 

ADMISSION  AGAINST  INTEREST.— See  Evidence. 

ADULTERY.— See  Divorce,  1. 
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ADVERSE  POSSESSION. 

1.  The  law  presumes  a  legal  title  from  adverse,  exclusive  and  continu- 
ous possession  for  20  years.     Willin  et  al.  vs.  Trustees  and  Wright,  197. 

2.  Adverse  possession,  in  its  legal  sense,  arises  where  one  has  not  for 
20  years  surrendered  control  of  the  premises.    Id. 

3.  Possession,  on  which  title  by  "adverse  possession"  can  be  based, 
may  be  had  through  a  tenant.    Id. 

AFFIDAVIT  FOR  CONTINUANCE.— See  Pleading  and  Practice. 

AFFIDAVIT  OF  DEFENCE.— See  Pleading  and  Practice. 

AFFIDAVIT  OF  DEMAND.— See  Pleading  and  Practice. 

AGENCY. — See  Principal  and  Agent. 

AGGRAVATION  OF  DISEASE.— See  Personal  Injuries. 

ALDERMAN.— See  Statutes,  14. 

ALIAS  SUMMONS.— See  Process. 

ALIBI. — See  Criminal  Law,  4. 

ALIENATION  OF  AFFECTIONS.— See  Husband  and  Wife,  1  to  5. 

ALTERNATIVE  WRIT.— See  Mandamus. 

AMENDMENT  TO  ALTERNATIVE  WRIT.— See  Mandamus. 

APPEAL  AND  ERROR.— See  Negligence  (Trial,  Judgment  and  Re- 
view); Supreme  Court  Cases. 
It  is  not  error  to  refuse  to  adopt  the  precise  language  of  instructions 
requested  by  accused,  where  they  were  charged  in  substance.    Colombo 
vs.  State,  28. 

APPEAL  FROM  JUSTICE  OF  PEACE. 

1.  Where  an  appeal  from  the  judgment  of  a  justice  of  the  peace  is 
tried  anew  to  a  jury,  the  finding  of  the  justice  cannot  be  considered  by 
the  jury.    Gray  vs.  Gray,  308. 

2.  Where  the  entry  by  a  justice  of  the  peace  on  the  record  on  appeal 
from  a  judgment  rendered  by  him  and  signed  by  a  surety  does  not  cover 
the  judgment  appealed  from,  as  required  by  statute,  the  appeal  will  be 
dismissed.     Taylor,  et  al.,  vs.  WoodUn,  525. 

3.  Motion  to  dismiss  appeal.    Johnson  vs.  Hibbert,  526. 

4.  Demurrer  to  declaration  in  appeal  from  Justice  of  Peace.  Perry 
vs.  Stavton,  529. 

5.  Motion  to  quash  information.     Ainscow  vs.  State,  545. 
See  also  Justice  of  the  Peace;  Tender. 

ARREST  WITHOUT  WARRANT.— See  Criminal  Law. 

ASSAULT  AND  BATTERY.— See  Criminal  Law. 

ASSAULT  WITH  INTENT  TO  MURDER.— See  Criminal  Law. 
ASSAULT  WITH  INTENT  TO  RAPE.— See  Criminal  Law. 
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ASSOCIATIONS. — See  Partnerships  and  Associations. 

ASSUMPSIT. — See  Bills  and  Notes;  Contracts;  Executors  and  Ad- 
ministrators; Work  and  Labor;  Pleading  and  Practice  (General 
Issue). 

1.  Where  a  contract  for  services  has  been  performed,  and  the  wages 
only  remain  to  be  paid,  the  common  indebitatus  assumpsit  count  for  work 
and  labor  lies  for  the  recovery  of  the  wages,  though  generally  where  there 
has  been  a  special  agreement,  the  parties  must  resort  thereto.  Elliott 
vs.  Wilson,  445. 

2.  Where  either  party  to  a  contract  for  services  has  partially  per- 
formed, but  has  been  prevented  from  completing  the  work  by  the  default 
of  the  other  party,  the  party  prevented  may  recover  on  the  common 
counts  and  in  quantum  meruit  for  his  partial  services  up  to  the  time 
he  was  stopped,  and  obtain  a  payment  for  the  reasonable  value  of  the 
services.    Id. 

3.  Plaintiff,  to  recover  under  the  statute  providing  that  satisfaction 
for  the  use  and  occupation  of  land  by  permission  without  demise  by 
deed  or  contract  under  seal  for  the  rent,  may  be  recovered  in  assumpsit, 
must  show  the  relation  of  landlord  and  tenant  and  an  agreement  to  pay 
rent,  express  or  implied;  but  the  tenancy  by  permission  may  be  shown, 
without  a  demise  by  deed  or  contract  under  seal  to  pay  rent.  Johnson 
vs.  Hibbert,  526. 

ATTORNEY-AT-LAW.— See  Fees;  Jury,  14;  Scire  Facias,  etc.,  4; 
Courts  and  Jurisdiction  op,  4;  Process,  3. 

AUTOMOBILE. 

1.  A  traveler  has  an  equal  right  to  employ  an  automobile  as  a  means 
of  transportation  and  to  occupy  the  public  highways  with  other  vehicles 
in  common  use.     Campbell  vs.  Walker,  41. 

2.  The  operator  of  an  automobile  on  a  public  highway  may  act  on 
the  assumption  that  every  other  person  traveling  thereon  will  exercise 
ordinary  care  according  to  the  circumstances,  and  will  not  negligently 
expose  himself  to  danger,  and  will  make  an  attempt  to  avoid  it.    Id. 

3.  The  driver  of  an  automobile,  approaching  a  wagon  from  the  rear 
on  the  right-hand  side  of  the  road,  in  violation  of  25  Del.  Laws,  c.  120, 
§13,  requiring  the  driver  of  any  vehicle  overtaking  any  other  vehicle 
to  pass  to  the  left  thereof,  is  guilty  of  negligence.    Id. 

4.  The  driver  of  an  automobile,  approaching  a  wagon  on  a  public 
highway  without  giving  warning  of  his  approach  as  required  by  25  Del. 
Laws,  c.  120,  §11,  is  guilty  of  negligence.    Id. 

5  The  driver  of  an  automobile  on  a  public  highway  is  not  liable 
for  injuries  resulting  from  a  collision,  unless  his  negligence  caused  the 
accident  complained  of.  Id. 

6.  The  driver  of  an  automobile  is  not  liable  for  injuries  resulting  from 
a  collision  with  a  wagon,  if  the  negligence  of  the  plaintiff  caused  the 
injury  or  contributed  thereto.    Id. 

7.  The  driver  of  a  wagon,  who  fails  to  go  to  the  right  side  of  the  road 
when  he  knew  or  by  reasonable  caution  should  have  known  that  an  auto- 
mobile was  approaching  from  the  rear  and  desired  to  pass,  was  guilty 
of  negligence,  barring  a  recovery  by  him  for  resulting  injuries.    Id. 

8.  In  an  action  for  injuries  caused  by  the  collision  of  defendant's 
automobile  with  the  vehicle  in  which  plaintiff  was  riding,  it  was  a  ques- 
tion for  the  jury  whether  the  plaintiff  could  by  due  care  have  prevented 
the  accident,  and  whether  she  did  exercise  the  care  to  prevent  the  same 
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which  a  reasonably  careful  person  would  have  exercised  under  like 
circumstances.    Id. 

9.  Where  an  injury  to  plaintiff,  resulting  from  a  collision  of  defend- 
ant's automobile  with  the  vehicle  in  which  she  was  riding,  occurred 
without  the  negligence  of  defendant,  the  injury  was  an  unavoidable 
accident,  for  winch  plaintiff  cannot  recover.    Id. 

10.  In  an  action  for  injuries  caused  by  collision  with  defendant's 
automobile  the  testimony  of  witnesses  who  say  without  qualification  that 
the  autdmobile  horn  was  sounded,  and  that  they  heard  it,  at  or  near  the 
point  of  the  accident,  is  of  much  more  weight  than  that  of  witnesses 
who  merely  say  that  they  did  not  hear  it.    Id. 

BAILMENT.— See  Criminal  Law. 

BASEBALL  POOL.— See  Criminal  Law  (Lottery). 

BENEFICIAL  ASSOCIATION. 

1.  A  contract  of  membership  in  a  fraternal  association  is  made  with 
reference  to  the  constitution,  by-laws,  and  regulations  of  the  association, 
and  these  are  a  part  of  the  contract.    King  vs.  Wynema  Council,  255. 

2.  A  by-law  of  a  beneficial  association,  which  stipulates  that  any 
"person  aggrieved"  at  the  action  of  a  council  for  failing  to  pay  benefits, 
may  appeal,  whereon  the  council  shall  appoint  a  commissioner  to  take 
testimony  and  report,  and  that  the  aggrieved  party  may  appeal  to  the 
board  of  appeals  from  the  action  of  the  council  refusing  to  pay  benefits, 
or  the  action  of  the  council  shall  be  final,  includes  members  and  benefi- 
ciaries, and  is  a  part  of  the  contract  between  the  association  and  a  mem- 
ber, and  a  beneficiary  must  comply  therewith  before  resorting  to  the  courts 
for  relief.    Id. 


BENEFICIARY.— See  Beneficial  Association,  2. 

BILL  OF  PARTICULARS.— See  Pleading  and  Practice. 

BILLS  AND  NOTES. 

1.  Where  recourse  is  had  to  the  indorser  of  a  bill  or  note,  there  must 
be  in  general  an  averment  and  proof  of  demand  of  payment  at  the  place 
specified  therefor.     The  National  Bank  of  Del.  vs.  Lindsay,  83. 

2.  An  undertaking  of  an  indorser  is  not  general,  like  that  of  a  maker 
of  a  note  or  the  acceptor  of  a  bill,  but  is  conditional  on  the  use  of  due 
diligence  against  the  maker  or  acceptor,  in  which  case  only,  if  payment 
has  not  been  received,  the  indorser  becomes  liable.    Id. 

3.  Where  a  declaration  against  the  indorser  of  a  demand  note  alleged 
the  making  and  indorsement  thereof  at  plaintiff's  bank  on  November  2, 
1903,  and  the  presentment  of  the  note  for  payment  at  the  place  desig- 
nated for  payment,  and  demand  on  February  19,  1906,  the  declaration 
was  not  demurrable  for  failure  to  allege  additional  facts  excusing  the 
delay;  such  facts  being  provable  without  being  alleged.    Id. 

4.  A  demand  note,  naving  been  indorsed  by  the  payee,  was  returned 
to  the  maker,  and  by  him  remdorsed  and  delivered  to  plaintiff  bank  for 
discount  on  the  day  of  its  date,  and  was  discounted  by  the  bank  at  the 
maker's  request.  Held,  that  such  subsequent  reissuance  by  the  maker 
did  not  release  the  payee  from  liability  as  indorser,  or  raise  any  presump- 
tion that  the  note  was  paid  or  reissued.    Id. 

5.  Rev.  Code,  1852,  amended  to  1893,  p.  852,  c.  114,  (7,  provides  that 
if  one  sue  in  any  court  upon  a  cause  of  action  cognizable  before  a  justice 
of  the  peace  under  chapter  99,  and  shall  not  recover  more  than  $50, 
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besides  costs,  he  shall  not  recover  costs,  unless  he  shall  have  previously 
filed  with  the  prothonotary  a  written  affidavit  that  plaintiff  had  a  just 
cause  of  action  against  defendant  exceeding  in  amount  $50.  Rev.  Code, 
f>.  813,  c.  110,  §  22,  provides  that  the  real  estate  of  a  decedent  shall  not 
be  bound  by  a  judgment  against  his  executors  or  administrators,  unless 
such  judgment  be  rendered  upon  a  verdict  or  referee's  report  or  a  rule 
of  reference.  Held,  that  the  purpose  of  section  7  was  to  compel  creditors 
to  resort  to  justices'  courts  to  collect  small  debts,  so  that  where  the  maker 
of  a  note  was  dead,  and  it  was  impossible  to  satisfy  the  note  out  of  his 
personal  estate,  and  the  executor  nad  not  sold  the  realty  for  the  pay- 
ment of  debts,  so  that  the  only  remedy  was  to  obtain  a  judgment,  which 
would  be  a  lien  upon  the  realty,  a  suit  on  the  note  to  obtain  such  judg- 
ment was  not  one  "cognizable  before  a  justice  of  the  peace,"  within 
that  section,  though  the  amount  recovered  was  less  than  $50  and  no 
affidavit  was  filed  as  provided,  and  hence  plaintiff  was  entitled  to  costs. 
Tappan  vs.  Bacon,  113. 

6.  Where  a  party's  name  is  signed  to  a  note  by  another  under  a  spe- 
cial or  general  authority,  such  party  is  liable  on  the  note.  Gray  vs. 
Gray,  SOS. 

7.  In  an  action  against  two  defendants  on  their  joint  note,  if  it  is 
shown  that  one  of  them  neither  signed  it  nor  authorized  or  ratified  the 
signing,  plaintiff  cannot  recover  against  the  other  alone.    Id. 

8.  Evidence  in  an  action  on  a  joint  note  as  to  whether  one  of  the  de- 
fendants had  authority  to  sign  the  note  sued  upon  is  for  the  jury,  who  are 
the  sole  judges  of  its  weight  and  value.    Id. 

See  also  Judgment  by  Confession. 

BOOK  ACCOUNT. 

Money  advanced  or  loaned  is  not  properly  chargeable  in  a  book  ac- 
count of  original  entries,  and  where  a  book  account,  annexed  to  and  filed 
with  an  affidavit,  shows  that  it  consists  principally  of  charges  for  money 
advanced  to  the  defendant,  judgment  on  the  account  will  be  refused  on 
motion,  notwithstanding  the  affidavit.    0.  Day  fir  Co.  vs.  Thomas,  488. 

BREACH  OF  CONTRACT.— See  Contracts;   Damages,  22;  Warranty. 

BREACH  OF  WARRANTY.— See  Warranty. 
BREAKING  AND  ENTERING.— See  Criminal  Law. 

BURDEN  OF  PROOF. 

1.  Fraud  is  neverpresumed,  and  the  burden  of  proof  is  on  the  party 
alleging  it.     Monad  Eng.  Co.  vs.  Stewart  and  Donahue,  35. 

2.  In  an  action  by  a  passenger  against  a  railway  company  for  per- 
sonal injuries,  the  burden  of  proof  is  upon  the  plaintiff  to  show  that  the 
injuries  were  due  to  the  negligence  of  defendant,  and  constituted  the  prox- 
imate cause  of  the  injuries  complained  of.    Braunstein  vs.  Peoples  Ry.,  55. 

3.  Where  a  killing  is  done  deliberately,  or  without  adequate  cause, 
the  law  presumes  that  it  was  done  with  malice;  and  the  burden  is  on  ac- 
cused to  show  that  the  act  was  not  so  done.    State  vs.  Roberts,  140. 

4.  In  criminal  cases,  the  defendant  is  presumed  to  be  innocent;  the 
burden  being  upon  the  state  to  prove  all  the  essential  elements  of  the  crime 
beyond  a  reasonable  doubt.  State  vs.  De  Luca,  158;  State  vs.  Brown,  et 
al.t  405;  State  vs.  Hastings,  482;  State  vs.  Primrose,  164;  State  vs.  Rash, 
77;  State  vs.  Reese,  434. 
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5.  Wherever  a  homicide  was  deliberate  or  without  cause,  the  law  pre- 
sumes malice  on  the  part  of  the  prisoner,  and  the  burden  is  upon  him  to 
prove  the  contrary.    State  vs.  Primrose,  164. 

6.  One,  suing  for  injuries  negligently  inflicted,  has  the  burden  of  prov- 
ing negligence  by  a  preponderance  of  the  evidence,  and  where  he  fails 
so  to  do  he  cannot  recover.  McCartney  vs.  Peoples  Ry.,  191;  Shockley 
vs.  McCullough,  504. 

7.  The  burden  of  establishing  contributory  negligence,  whenever 
relied  on  as  a  defense,  is  on  the  defendant,  though  proof  of  such  negli- 
gence may  arise  out  of  plaintiff's  testimony  in  the  first  instance.  P.,  B. 
&  W.  R.  R.  Co.  vs.  Buchanan,  202. 

8.  The  burden  of  proof  is  upon  a  passenger,  seeking  to  recover  against 
a  street  railway  for  personal  injuries,  to  show  by  a  preponderance  of  evi- 
dence that  defendant's  negligence  caused  the  injuries.  Butler  vs.  The 
Wil.  City  Ry.  Co.,  262. 

9.  The  burden  is  on  a  carrier  of  live  stock  to  show  failure  to  give 
notice  of  a  claim  for  loss  or  damage  as  required  by  the  shipment  con- 
tract.   Klair  &  Hollingsworth  vs.  P.,  B.  &  W.  R.  R.  Co.,  274. 

10.  One  suing  for  negligent  injury  to  a  live  stock  shipment  has  the 
burden  of  showing  negligence.    Id. 

1 1 .  The  last  carrier  of  a  live  stock  shipment  has  the  burden  of  showing 
that  negligence  shown  did  not  occur  on  its  .line.    Id. 

12.  One  is  presumed  innocent  until  his  guilt  is  established  beyond  a 
reasonable  doubt,  and  the  state  has  the  burden  to  satisfy  the  jury  of  the 
guilt  of  accused.    State  vs.  Coates,  424;  State  vs.  Brown,  et  al.,  405. 

13.  The  burden  of  establishing  self-defense  is  on  accused.  State  vs. 
Reese,  434;  State  vs.  Short,  491. 

14.  Whenever  a  homicide  is  deliberately  committed,  the  law  pre- 
sumes malice  and  the  accused  has  the  burden  of  rebutting  that  presump- 
tion.   State  vs.  Short,  491. 

15.  In  an  action  for  negligence  in  setting  fire,  the  burden  of  proving 
that  the  negligence  alleged  caused  the  damage  to  plaintiff,  by  a  prepon- 
derance of  the  evidence,  is  on  the  plaintiff;  such  negligence  never  being 
presumed.    Lay  ton  vs.  Hudson,  573. 

16.  In  an  action  for  the  death  of  a  child,  struck  by  a  street  car,  the 
burden  is  on  plaintiff  to  establish  that  the  child's  death  resulted  from 
the  defendant  s  negligence,  as  alleged  in  the  declaration.  Gtsmondi  vs. 
People's  Ry.,  577. 

1 7 .  Negligence  not  being  presumed,  one  suing  for  injury  while  attempt- 
ing to  board  a  moving  merry-go-round  has  the  burden  of  showing  it. 
Linthicum  vs.  TruUt,  338. 

See  also  Evidence;  Criminal  Evidence;  Criminal  Law. 

BURGLARY. — See  Breaking  and  Entering. 

BY-LAWS. 

A  by-law  of  a  beneficial  association,  which  stipulates  that  any  "per- 
son aggrieved  "  at  the  action  of  a  council  for  failing  to  pay  benefits,  may 
appeajj  whereon  the  council  shall  appoint  a  commissioner  to  take  testi- 
mony and  report,  and  that  the  aggrieved  party  may  appeal  to  the  board 
of  appeals  from  the  action  of  the  council  refusing  to  pay  benefits,  or  the 
action  of  the  council  shall  be  final,  includes  members  and  beneficiaries, 
and  is  a  part  of  the  contract  between  the  association  and  a  member,  and 
a  beneficiary  must  comply  therewith  before  resorting  to  the  courts  for 
relief.    King  vs.  Wynema  Council,  255. 
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CARE,  PRESUMPTION  OF  BY  DECEASED.— See  Reasonable  Care, 
10. 

CARRIERS. — See  Railroad  Crossing;   Street  Railway. 

1 .  Where  a  car  belonging  to  defendant,  on  which  plaintiff  was  a  passen- 
ger, ran  off  the  track,  the  presumption  is  that  defendant  was  negligent; 
But  the  presumption  may  be  rebutted  by  proof  that  the  accident  was  not 
caused  by  any  negligence  or  want  of  care  on  the  defendant's  part.  Braun- 
stein  vs.  Peoples  Ky.  Co.,  55. 

2.  Where  a  passenger  is  injured  through  the  negligence  of  a  railway 
company  in  operating  its  trains  so  that  a  car  ran  off  the  tracks,  the  rail- 
way company  is  liable  for  damages.    Id. 

3.  In  an  action  by  a  passenger  against  a  railway  company  for  personal 
injuries,  the  burden  of  proof  is  upon  the  plaintiff  to  show  that  the  injuries 
were  due  to  the  negligence  of  defendant,  and  constituted  the  proximate 
cause  of  the  injuries  complained  of.    Id. 

4.  While  a  common  carrier  is  required  to  exercise  every  degree  of  care 
in  the  preparation,  conduct,  and  management  of  their  cars,  that  a  rea- 
sonable man  would  use  under  like  circumstances,  and  is  responsible  for 
any  negligence  in  transporting  passengers,  it  is  not  an  insurer  of  their 
safety.    Id. 

5.  Ordinary  care  in  managing  railway  cars  in  motion  imports  all  the 
care  which  the  peculiar  circumstances  of  the  place  or  occasion  reasonably 
require,  and  this  will  be  increased  or  diminished  as  danger  of  accident 
is  increased  or  diminished.    Id. 

6.  It  is  the  duty  of  a  railway  company  to  keep  its  road  and  cars  in 
proper  condition,  to  have  them  under  proper  control,  and  to  slow  up  where 
danger  is  imminent,  and  where  by  so  doing  accident  can  be  avoided,  and 
to  have,  in  the  management  of  its  cars,  careful  and  competent  servants. 
Id. 

7.  Where  a  passenger  is  injured  through  the  negligence  of  a  common 
carrier,  he  may  recover  damages  for  pain  and  suffering,  not  only  for 
injuries  to  his  person  at  the  time  of  the  accident,  but  also  for  pain  and 
suffering  caused  by  aggravating  a  disease  with  which  plaintiff  had  been 
afflicted  before  the  accident,  hut  only  to  the  extent  that  such  effects 
were  increased  by  defendant's  negligence.    Id. 

8.  The  gist  of  an  action  against  a  carrier  for  injuries  received  by  a 
passenger  is  negligence.    Butler  vs.  The  Wil.  City  Ry.  Co.,  262. 

9.  No  presumption  of  negligence  either  on  the  part  of  a  carrier  or 
passenger  arises  because  of  an  injury  to  the  passenger  when  leaving  the 
carriers  vehicle.    Id. 

10.  That  a  power  of  attorney,  dated  March  21,  1904,  to  make  live 
stock  shipment  contracts,  remained  with  the  carrier  when  contracts 
were  made  in  October  and  November,  1906,  by  the  donees,  prima  facie 
shows  that  it  was  in  force  then.  Klair  &  Holhngsworth  vs.  P.,  B.  &  W. 
R.  R.  Co.,  274. 

11.  A  carrier  of  live  stock  is  not  liable  for  injury  resulting  from 
inherent  vice  or  natural  propensity  of  the  animals,  if  he  used  that  care 
which  their  nature  requires.    Id. 

12.  A  live  stock  shipment  contract,  limiting  the  carrier's  liability  to  a 
fixed  amount  in  consideration  of  a  low  freight  rate,  is  not  invalid  as  an 
attempt  to  limit  the  carrier's  common-law  liability,  against  public 
policy.    Id. 

13.  A  carrier  of  live  stock  in  consideration  of  a  reduced  freight  rate, 
can  limit  its  liability  to  a  fair  valuation,  agreed  upon  at  the  time  of 
shipment.    Id. 
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14.  A  reasonable  stipulation  requiring  proof  of  loss  of  damage  to  a 
live  stock  shipment  to  be  given  the  carrier  within  a  certain  time  and  in  a 
certain  way,  is  valid.    Id. 

15.  A  contract  exempting  a  carrier's  liability  for  its  own  negligence 
or  that  of  its  employees  is  void,  as  against  public  policy.    Id. 

16.  That  plaintiff  sued  a  carrier  for  injury  to  live  stock,  and  that 
proof  under  the  carrier's  claim  of  limitation  of  liability  to  a  fixed  amount 
and  a  requirement  for  notice  of  a  claim  for  damages  showed  existence  of 
the  contract  for  the  shipment,  does  not  show  variance.    Id. 

17.  A  common  carrier  must  use  strictest  care  and  deliver  safely  at 
the  destination;  he  being  regarded  as  an  insurer,  excusable  from  liability 
only  for  an  act  of  God  or  public  enemies.    Id. 

18.  The  burden  is  on  a  carrier  of  live  stock  to  show  failure  to  give 
notice  of  a  claim  for  loss  or  damage  as  required  by  the  shipment  con- 
tract.   Id. 

19.  Whether  a  live  stock  carrier  waived  notice  of  claim  of  damage 
held,  under  the  evidence,  a  jury  question.    Id. 

20.  A  carrier's  waiver  of  a  notice  of  claim  for  loss  or  damage  can  be 
proved  by  or  inferred  from  its  acts  and  conduct,  or  those  of  its  duly 
authorized  agents.    Id. 

2 1 .  The  obiect  of  a  provision  in  a  live  stock  shipment  contract  requir- 
ing notice  of  claim  for  loss  or  damage  within  a  certain  time  after  arrival 
of  the  shipment  is  to  enable  the  carrier,  while  the  occurrence  is  recent, 
to  better  inform  himself  as  to  the  facts  concerning  the  loss  or  injury.    Id. 

22.  In  determining  whether  a  live  stock  carrier  waived  notice  of  claim 
for  damage  as  required  by  the  shipment  contract,  the  jury  can  consider 
complaints  by  the  consignee's  agent  to  the  carrier's  local  freight  agents, 
and  what  was  said  and  done  between  such  persons  when  the  cattle  were 
delivered,  as  well  as  subsequent  letters  written  by  the  consignee  to  the 
carrier's  officers,  and  any  reply  thereto.    Id. 

23.  A  live  stock  carrier  was  not  liable  for  injury  or  damage  caused  by 
negligence  of  a  connecting  carrier.    Id. 

24.  The  last  carrier  of  a  live  stock  shipment  has  the  burden  of  show- 
ing that  negligence  shown  did  not  occur  on  its  line.    Id. 

25.  If  a  carrier  or  its  employes  were  negligent  in  loading,  overloading, 
handling,  feeding,  or  watering  live  stock,  and  waived  notice  of  a  claim  for 
damages  therefor,  required  by  the  shipment  contract,  the  consignee  can 
recover  for  injury  to  the  stock  from  such  negligence.    Id. 

26.  The  measure  of  damage  for  negligent  injury  to  live  stock  in  transit 
is  the  difference  between  their  value  as  damaged  and  what  it  would  have 
been  if  delivered  in  good  order,  with  interest  from  the  date  of  delivery 
of  the  stock  by  the  carrier,  subject  to  valuation  agreed  upon  in  the 
shipment  contract.    Id. 

CERTIORARI. 

1.  A  justice  of  the  peace  or  an  alderman,  clothed  by  the  law  with 
original  criminal  jurisdiction,  must  keep  a  record  of  his  judicial  proceed- 
ings, in  order  that  a  person  brought  before  him  may  avail  himself  of  the 
constitutional  right  to  bring  certiorari  to  review  his  actions.  In  re  Tutt, 
126. 

2.  The  record,  showing  a  judgment  by  default,  cannot,  on  certiorari 
be  contradicted,  and  the  fact  of  a  judgment  by  confession  and  an  inad- 
vertent entering  of  a  judgment  by  default  be  shown.  Lippincott  vs. 
Strout  Co.t  428. 

3.  A  trial  by  jury  in  an  action  against  a  tenant  holding  over  is  im- 
proper, where  requested  by  neither  party.    Belt  et  al.  vs.  Abramson,  536. 
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4.  The  record  of  a  trial  in  the  justice's  court  must  show  that  the 
jurors  summoned  and  acting  in  the  cause  were  sworn  or  affirmed  in 
accordance  with  the  law.    Id. 

5.  In  an  action  against  one  as  a  tenant  holding  over,  a  verdict  finding 
that  the  tenant  is  indebted  to  the  landlord,  and  failing  to  find  the  landlord 
entitled  to  possession,  is  erroneous,  and  a  judgment  based  thereon,  which 
awarded  possession  to  the  defendant,  is  also  erroneous.    Id. 

6.  The  statement  in  the  record  of  the  justice,  "Plaintiff  demands 
40.00,"  without  the  dollar  mark,  held  on  certiorari  sufficient,  taken  in 
connection  with  the  whole  record.    Morgan  and  Jefferson  vs.  Wiley,  593. 

7.  In  a  suit  before  the  justice  of  the  peace  against  certain  defendants 
"trading  as  Morgan  and  Jefferson,"  in  which  the  referee  reported  against 
the  defendants  "  trading  as  Morgan  and  Jefferson,"  the  entry  of  judgment 
by  the  justice  against  the  defendants  without  adding  the  words  "  trading 
as  Morgan  and  Jefferson,"  held  not  to  invalidate  the  judgment.    Id. 

See  also  Justice  of  Peace. 

CEMETERY.— See  Trusts. 

CHALLENGE  OF  JUROR.— See  Jury. 

CHARACTER  TESTIMONY.— See  Criminal  Evidence. 

CHILDREN.— See  Infant. 

CIRCUMSTANTIAL  EVIDENCE.— See  Criminal  Evidence. 

CO-CONSPIRATORS.— See  Criminal  Law,  (Conspiracy,  5). 

COMITY.— See  Corporations,  5. 

COMMON  CARRIERS.— See  Carriers. 

COMMON  LAW. 

1.  Since  at  common  law  a  married  woman  could  not  maintain  an  ac- 
tion in  tort  without  joining  her  husband,  and  the  husband  was  not  per- 
mitted to  join  his  wife  in  an  action  for  a  tort  in  which  he  participated 
or  for  which  he  was  partly  responsible,  a  wife,  though  injured  by  the 
alienation  of  the  affections  of  her  husband  by  another  woman,  had  no 
remedytherefor.    EHason  vs.  Draper,  1. 

2.  The  right  to  the  consortium  of  the  husband  was  recognized  at  com- 
mon law  as  a  right  inherent  in  the  wife,  though  not  then  enforceable  in 
an  action  at  law.    Id. 

3.  At  common  law,  as  well  as  by  statute,  "larceny"  is  the  wrongful 
taking  and  carrying  away  of  the  personalty  of  another,  with  a  felonious 
intent  to  convert  it  to  the  taker's  use  without  the  owner's  consent. 
State  vs.  Brewington,  71. 

4.  Where  a  statute  makes  perjury  a  felony,  without  defining  what 
constitutes  perjury,  it  must  be  denned  as  it  was  known  at  common  law. 
State  vs.  Rash,  77. 

5.  At  common  law,  answers  to  questions  in  an  application  for  life 
insurance  were  taken  to  be  literal  warranties  of  their  truth,  and,  if  false, 
a  contract  of  insurance  was  vitiated,  though  the  answers  were  made  in 
good  faith,  regardless  of  the  materiality  of  the  questions  or  answers  to 
the  risk.    Keatley  vs.  Grand  Fraternity,  511. 

6.  Impersonation  of  a  voter  at  a  valid  municiapl  election  was  an 
offense  at  the  common  law.  Therefore,  if  the  stature  relating  to  such 
impersonation  applies  to  general  elections  only,  it  would  not  be  ground 
for  quashing  the  indictment.    State  vs.  FitMsimmons,  541. 
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COMPARATIVE  NEGLIGENCE.— See  Negligence. 

CONCURRENT  NEGLIGENCE.— See    Negligence,    (Imputed;     Com- 
parative). 

CONDONATION.— See  Divorce,  1. 

CONFESSIONS.— See  Criminal  Law. 

CONFLICTING  TESTIMONY. 

The  jury  are  the  judges  of  the  weight  and  value  of  testimony  and  the 
credibility  of  witnesses. 

Where  there  is  a  conflict  in  testimony  it  is  the  jury's  duty  to  reconcile 
it,  if  possible;  and  if  not,  they  may  accept  such  as  they  consider  the 
most  worthy  of  credit  under  all  the  circumstances,  having  regard  to  the 
ignorance  or  intelligence  of  witnesses,  their  interest  or  bias,  and  oppor- 
tunity of  observing  and  knowing  the  things  respecting  which  they  testi- 
fy. BrinckU  vs.  England,  16;  Campbell  vs  Walker,  41;  Stale  vs.  Roberts, 
140;  State  vs,  Primrose,  164;  McCartney  vs.  Peoples  Ry.  Co.,  191;  Klair 
and  Hollingsworth  vs.  P.,  B.  fir  W.  R.  R.,  274;  Gray  vs.  Gray,  308;  State 
vs.  Brittingham,  330;  Calaway  vs.  MiUigan,  383;  State  vs.  Wright,  393; 
Doylestown  Agricultural  Co.  vs.  Ewing,  421;  State  vs.  Coates,  424;  Elliott 
vs.  Wilson,  445;  Shockley  vs.  McCullough,  504;  Johnson  vs.  Hibbert,  526; 
Gotta  vs.  P.,  B.  &  W.  R.  R.,  551;  Gismondi  vs.  Peoples  Ry.,  577;  State  vs. 
Short,  491;  State  vs.  Massey,  501. 

CONSIGNOR  AND  CONSIGNEE. 

1.  A  live  stock  consignor  is  presumptively  authorized  to  bind  the 
consignee  by  the  shipment  contract.  Klair  and  Hollingsworth  vs.  P.,  B. 
SfW.R  R.  Co.,  274. 

2.  Existence  of  a  live  stock  shipment  contract  does  not  preclude  an 
action  in  tort  by  the  consignee  for  injury  to  the  shipment.    Id. 

3.  If  a  carrier  or  its  employees  were  negligent  in  loading,  overloading, 
handling,  feeding,  or  watering  live  stock,  and  waived  notice  of  a  claim 
for  damages  therefor,  required  by  the  shipment  contract,  the  consignee 
can  recover  for  injury  to  the  stock  from  such  negligence.    Id. 

See  also  Carriers. 

CONSORTIUM— See  Husband  and  Wife. 

CONSPIRACY.— See  Criminal  Law. 

CONSTITUTIONAL  LAW. 

1 .  A  justice  of  the  peace  or  an  alderman,  clothed  by  the  law  with  orig- 
inal criminal  jurisdiction,  must  keep  a  record  of  his  judicial  proceedings, 
in  order  that  a  person  brought  before  him  may  avail  himself  of  the  con- 
stitutional right  to  bring  certiorari  to  review  his  actions.    In  re  TuU,  126. 

2.  Const,  art.  I,  §  7,  giving  to  accused  the  right  to  be  heard  by  himself 
and  his  counsel,  and  to  meet  the  witnesses  face  to  face,  does  not  justify 
the  court  to  grant  a  motion  to  permit  accused  to  show  that  the  indict- 
ment against  him  was  found  by  the  grand  jury  on  illegal  testimony, 
where  the  affidavit  in  support  of  the  motion  is  based  on  belief,  without 
averring  any  corruption  on  the  part  of  the  grand  jury.  State  vs  Roberts 
140. 

3.  The  failure  of  a  corner  to  hold  an  inquest  over  the  body  of  dece- 
dent at  the  request  of  the  Attorney  General  does  not  deprive  accused  of 
the  rights  granted  by  Const,  art.  1,  {  7,  giving  to  accused  the  right  to  be 


INDEX.  625 


CONSTITUTIONAL  LAW— Continued. 

informed  of  the  nature  and  the  cause  of  the  accusation  against  hi™ 
and  to  have  compulsory  process  for  witnesses  in  his  favor.    Id. 

4.  Under  Const.  189/,  art.  9,  §  5,  providing  that  no  foreign  corporation 
shall  do  any  business  in  the  state,  through  or  by  branch  offices,  agents, 
or  representatives  located  in  the  state,  without  having  an  authorized 
agent  or  agents  on  whom  process  may  be  served,  and  Act  March  23rd, 
1903  (22  Del.  Laws,  c.  395),  making  it  unlawful  for  any  corporation 
created  by  the  laws  of  any  other  state  or  by  the  laws  of  the  United  States 
to  do  business  in  the  state,  through  or  by  branch  offices,  agents  or  repre- 
sentatives located  in  the  state,  until  it  shall  have  filed  a  certified  copy 
of  its  charter,  and  the  name  of  its  authorized  agent  in  the  state,  with  a 
sworn  statement  of  its  assets  and  liabilities,  and  paid  fifty  dollars  to  the 
Secretary  of  State  for  the  use  of  the  state,  and  imposing  penalties  on  the 
corporation  and  its  agents  violating  the  provision,  a  contract  of  sale  by  a 
foreign  corporation,  which  has  not  complied  with  the  provisions,  through 
an  agent  located  in  the  state,  can  nevertheless  be  enforced  against  the 
purchaser,  who  retains  the  benefits  of  the  contract.  Model  Heating 
Co.  vs.  Magarity,  459. 

5.  Const.  1897,  art.  9,  $5,  providing  that  no  foreign  corporations 
shall  do  any  business  in  the  state  through  or  by  branch  offices,  agents, 
or  representatives  located  in  the  state,  without  having  an  authorized 
agent  or  agents  on  whom  legal  process  may  be  served,  is  not  effective, 
independent  of  statutes  passed,  pursuant  thereto,  to  deprive  a  foreign 
corporation,  which  has  not  complied  therewith,  of  the  right  to  enforce 
a  contract  against  a  purchaser  who  retains  the  benefits  thereof;  such 
section  not  being  self -executing.    Id. 

6.  The  act  providing  for  registration  of  persons  composing  partner- 
ships and  associations  does  not  violate  the  rights  guaranteed  under  the 
Constitution  respecting  private  property.    State  vs.  Ferschke,  477. 

7.  Under  Const,  art.  2,  §  16,  providing  that  bills  generally  shall  not 
embrace  more  than  one  subject,  to  be  expressed  in  the  title,  the  act 
entitled  "An  act  providing  for  the  registration  of  persons  composing 
partnerships  and  associations "  (25  Del.  Laws,  c.  146)  is  unconstitutional, 
so  far  as  it  relates  to  the  registration  of  individuals  who  are  not  members 
of  partnerships  or  associations.    Id. 

8.  All  reasonable  doubts  and  presumptions  are  to  be  solved  in  favor 
of  the  validity  of  a  statute.    Id. 

9.  Const,  art.  4,  §  25,  provides  that  at  any  time,  pending  an  action 
for  debt  or  damages,  defendant  may  bring  into  court  a  sum  of  money 
to  discharge  the  same,  together  with  the  costs  then  accrued,  and,  plain- 
tiff not  accepting  it,  if  on  final  decision  of  the  case  he  shall  not  recover 
a  greater  sum,  he  shall  not  recover  any  costs  accruing  after  such  pay- 
ment, except  where  plaintiff  is  an  executor  or  administrator.  Held 
that,  where  a  payment  is  made  under  such  section  to  a  j  ustice  of  the  peace, 
that  fact  is  not  admissible  on  the  trial  of  the  case  anew  in  the  Superior 
Court  on  appeal.     Speakman  and  Son  vs.  Price,  377. 

10.  The  constitutional  guaranty  that  no  valid  proceeding  can  be  had 
against  one  until  he  has  been  notified  thereof  by  proper  service  of  process 
is  for  his  protection,  and  a  party  may  voluntarily  waive  it  by  voluntary 
appearance  and  submission  to  the  court's  jurisdiction;  but  where  he  ap- 
pears, not  voluntarily,  but  in  response  to  service  of  process,  the  service 
must  be  legal  to  make  the  proceeding  legal.    Odessa  Loan  vs.  Dyer,  457. 

11.  Each  sovereignty  may,  by  express  statute  or  settled  policy, 
exclude  corporations  created  by  another  sovereignty,  or  prescribe  terms 
with  which  they  must  comply,  except  such  as  are  engaged  in  interstate 
commerce,  or  otherwise  protected  by  provisions  of  the  United  States 
Constitution  and  statutes.    Model  Heating  Co.  vs.  Magarity,  459. 
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CONSTRUCTION  OP  STATUTES.— See  Statutes. 
CONTEMPT  OF  COURT.— See  Criminal  Law. 

CONTINUANCE. — See  Pleading  and  Practice,  3. 

CONTRACTS. — See  Work  and  Labor;  Damages. 

1.  Fraud,  avoiding  a  contract,  must  relate  to  something  material. 
The  contract  must  have  been  induced  by  it,  and  the  confidence  and  belief 
induced  must  have  been  a  reasonable  one.  Monad  Eng.  Co.  vs.  Stewart 
and  Donahue,  35. 

2.  Defendants  having  contracted  to  sell  stone  to  plaintiff,  plaintiffs 
false  statements  as  to  the  work  for  which  the  stone  was  to  be  used  did  not 
constitute  fraud  effecting  the  contract.    Id. 

3.  A  purchaser's  statement  that  it  had  paid  for  all  materials  for  a 
particular  contract  within  30  days  of  delivery  did  not  alone,  if  false, 
affect  the  substance  of  the  contract,  in  the  absence  of  evidence  that  the 

gurchaser's  credit  was  bad  or  that  the  seller  might  rely  on  a  builder's 
en.    Id. 

4.  Fraud  is  never  presumed,  and  the  burden  of  proof  is  on  the  party 
aUegingit.    Id. 

5.  Whether  there  is  any  evidence  of  fraud,  or  facts  from  which  the  jury 
may  reasonably  infer  fraud,  is,  in  most  cases,  for  the  court.    Id. 

6.  The  measure  of  damages  for  the  seller's  failure  to  furnish  goods 
sold  was  the  difference  between  the  contract  price  and  the  marker  value 

*  of  the  goods  at  the  time  and  place  of  delivery,  with  necessary  expenses; 
and  it  was  the  purchaser's  duty,  in  purchasing  other  goods,  to  purchase 
at  the  lowest  price  possible  at  a  place  where  it  could  be  delivered  at  least 
expense.    Id. 

7.  If  a  seller  of  stone  knew  it  was  not  to  be  used  at  the  point  where 
he  was  to  deliver  it,  but  was  to  be  loaded  on  scows,  on  failure  to  deliver, 
necessitating  purchase  elsewhere,  the  purchaser  would  be  entitled  to 
recover  any  increase  in  cost  of  such  loading  and  the  expenses  necessarily 
incurred  in  connection  therewith.    Id. 

8.  A  "contract"  is  an  agreement  between  two  or  more  persons,  upon 
sufficient  consideration,  to  do  or  not  to  do  a  particular  thing.  Moline 
JewelryCo.  vs.  Otwell  et  al.t  129. 

9.  When  an  agreement  is  reduced  to  writing,  the  whole  understanding 
of  the  parties,  in  the  absence  of  fraud,  is  embraced  within  its  terms.    Id. 

10.  Where  jewelry,  sent  to  a  buyer  under  the  terms  of  a  written  con- 
tract containing  an  undertaking  to  replace  articles  not  wearing  satis- 
factorily, are  goods  of  the  kind  and  quality  contemplated  by  the  contract, 
the  buyer  has  no  right  to  return  them,  except  under  the  warranty  of  wear, 
and  having  done  so,  he  is  liable  for  the  contract  price;  but,  if  the  goods 
sent  are  different  in  kind  and  quality  from  those  described  in  the  contract, 
the  warranty  of  wear  does  not  apply  and  the  buyer  may  return  the  goods 
that  do  not  correspond  with  the  terms  of  the  contract,  without  any  lia- 
bility for  the  agreed  price.    Id. 

11.  In  an  action  by  the  seller  for  the  contract  price  of  goods,  which 
the  buyer  had  returned  on  the  ground  of  a  defect  of  quality,  the  jury, 
in  determining  the  issue  of  quality,  is  bound  by  a  preponderance  of  the 
evidence.    Id. 

12.  In  an  action  by  the  seller  of  goods  sold  for  a  fixed  price  under 
written  contract,  where  the  seller  has  delivered  goods  of  the  quality 
sold,  but  the  buyer  has  not  paid  for  the  goods  delivered,  a  jury  may  find 
for  the  plaintiff  for  such  sum  as  he  finds  due  him,  with  interest  from  the 
time  when  it  was  due.    Id. 
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13.  If  the  contract  of  storage  of  a  boat,  which  was  properly  carried 
out,  did  not  include  its  launching,  which  was  improperly  done,  a  recovery 
for  the  contract  price  of  the  storage  may  be  had.    Webster  vs.  Beebe,  161. 

14.  Where  the  contract  of  storage  of  a  boat  included  its  launching, 
which  latter  was  improperly  done,  and  the  boat  injured,  such  fact  should 
be  considered  in  determining  the  recovery  to  be  allowed  for  such  services. 
Id. 

15.  Where  a  person  fully  performed  his  duties  under  a  contract  of 
storage  o  f  a  boat  and  to  furnish  materials  for  repairs,  and  the  owner 
accepted  the  boat  after  such  repairs,  the  bailee  should  be  allowed  recov- 
ery for  his  services.    Id. 

16.  Plaintiff  could  recover  for  his  services  in  making  repairs  on  a 
boat,  where  the  owner  failed  to  give  plaintiff  notice  of  the  defects  therein 
after  he  had  had  a  reasonable  opportunity  to  discover  them.    Id. 

17.  Although  the  repairs  to  a  boat  were  not  in  accordance  with  the 
contract,  yet,  if  the  owner  derived  some  benefit  therefrom,  recovery  may 
be  had  to  the  extent  of  what  the  repairs  were  reasonably  worth.    Id. 

18.  In  a  suit  to  recover  for  repairs  made  on  a  boat,  the  owner  may 
recoup  for  any  damage  or  loss  by  reason  of  plaintiff's  not  performing 
his  work  according  to  the  contract,  as  the  damage  grew  our  of  the  same 
contract.    Id. 

19.  In  a  suit  to  recover  for  repairs  made  on  a  boat,  the  owner  may 
recoup  damages  by  reason  of  the  work  being  unskillful  and  the  materials 
defective,  and  not  necessarily  what  he  actually  paid  for  subsequent 
repairs.    Id. 

20.  Where  plaintiff's  claim  for  repairs  on  a  boat  was  in  excess  of  the 
damages  to  the  owner  by  reason  of  the  repairs  being  defective,  and  which 
he  sought  to  recoup,  he  could  recover  such  excess;  but,  where  such 
damage  was  equal  to  or  greater  than  his  claim,  then  verdict  should  be 
for  the  owner.    Id. 

21.  A  contract  of  membership  in  a  fraternal  association  is  made  with 
reference  to  the  constitution,  by-laws,  and  regulations  of  the  association, 
and  these  are  a  part  of  the  contract.    King  vs.  Wynema  Council,  255. 

22.  A  by-law  of  a  beneficial  association,  which  stipulates  that  any 
' 'person  aggrieved"  at  the  action  of  a  council  for  failing  to  pay  benefits, 
may  appeal,  whereon  the  council  shall  appoint  a  commissioner  to  take 
testimony  and  report,  and  that  the  aggneved  party  may  appeal  to  the 
board  of  appeals  from  the  action  of  the  council  refusing  to  pay  benefits, 
or  the  action  of  the  council  shall  be  final,  includes  members  and  benefi- 
ciaries, and  is  a  part  of  the  contract  between  the  association  and  a  mem- 
ber, and  a  beneficiary  must  comply  therewith  before  resorting  to  the 
courts  for  relief.    Id. 

23.  A  live  stock  consignor  is  presumptively  authorized  to  bind  the 
consignee  by  the  shipment  contract.  Klair  and  HoUingsworth  vs.  P.,  B. 
fir  W.  R.  R.  Co.,  274. 

24.  A  live  stock  shipment  contract,  limiting  the  carrier's  liability  to 
a  fixed  amount  in  consideration  of  a  low  freight  rate,  is  not  invalid  as  an 
attempt  to  limit  the  carrier's  common-law  liability,  against  public 
policy.    Id. 

25.  A  shipment  contract,  requiring  written  claim  for  injury  to  live 
stock  to  be  given  within  five  days  of  unloading,  is  reasonable  and  valid. 
Id. 

26.  A  provision  in  a  live  stock  shipment  contract  that  the  carrier 
should  not  be  liable  for  injury  caused  by  overloading,  crowding,  kicking, 
goring,  suffocating,  frightening,  fire,  heat,  cold,  delay,  etc.,  if  intended 
to  release  the  carrier's  liability  for  its  own  negligence,  is  void.    Id. 
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27.  A  reasonable  stipulation  requiring  proof  of  loss  of  damage  to  a 
live  stock  shipment  to  be  given  the  carrier  within  a  certain  time  and  in  a 
certain  way,  is  valid.    Id. 

28.  Existence  of  a  live  stock  shipment  contract  does  not  preclude  an 
action  in  tort  by  the  consignee  for  injury  to  the  shipment.    Id. 

29.  A  contract  exempting  a  carrier's  liability  for  its  own  negligence 
or  that  of  its  employes  is  void,  as  against  public  policy.    Id. 

30.  That  plaintiff  sued  a  carrier  for  injury  to  live  stock,  and  that 
proof  under  the  carrier's  claim  of  limitation  of  liability  to  a  fixed  amount 
and  a  requirement  for  notice  of  a  claim  for  damages  showed  existence 
of  the  contract  for  the  shipment,  does  not  show  variance.    Id. 

31.  The  burden  is  on  a  carrier  of  live  stock  to  show  failure  to  give 
notice  of  a  claim  for  loss  or  damage  as  required  by  the  shipment  contract. 
Id. 

32.  The  object  of  a  provision  in  a  live  stock  shipment  contract  requir- 
ing notice  of  claim  for  loss  or  damage  within  a  certain  time  after  arrival 
of  the  shipment  is  to  enable  the  carrier,  while  the  occurrence  is  recent, 
to  better  inform  himself  as  to  the  facts  concerning  the  loss  or  injury.     Id. 

33.  In  determining  whether  a  live  stock  carrier  waived  notice  of  claim 
for  damage  as  required  by  the  shipment  contract,  the  jury  can  consider 
complaints  by  the  consignee's  agent  to  the  carrier's  local  freight  agents, 
and  what  was  said  and  done  between  such  persons  when  the  cattle  were 
delivered,  as  well  as  subsequent  letters  written  by  the  consignee  to  the 
carrier's  officers,  and  any  reply  thereto.    Id. 

34.  If  a  carrier  or  its  employes  were  negligent  in  loading,  overloading, 
handling,  feeding,  or  watering  live  stock,  and  waived  notice  of  a  claim 
for  damages  therefor,  required  by  the  shipment  contract,  the  consignee 
can  recover  for  injury  to  the  stock  from  such  negligence.    Id. 

35.  The  measure  of  damage  for  negligent  injury  to  live  stock  in  tran- 
sit is  the  difference  between  their  value  as  damaged  and  what  it  would 
have  been  if  delivered  in  good  order,  with  interest  from  the  date  of  deliv- 
ery of  the  stock  by  the  carrier,  subject  to  valuation  agreed  upon  in  the 
shipment  contract.     Id. 

36.  The  question  whether  a  contract  made  within  the  state  by  an 
agent  of  a  foreign  corporation,  which  has  not  complied  with  the  laws  of 
the  state,  can  be  enforced,  is  properly  raised  by  a  plea  in  abatement. 
Model  Heating  Co.  vs.  Magarity,  459. 

37.  Under  Const.  1897,  art.  9,  §  5,  providing  that  no  foreign  corpora- 
tion shall  do  any  business  in  the  state,  through  or  by  branch  offices, 
agents,  or  representatives  located  in  the  state,  without  having  an  author- 
ized agent  or  agents  on  whom  process  may  be  served,  and  Act  March 
23rd,  1903  (22  Del.  Laws,  c.  395),  making  it  unlawful  for  any  corporation 
created  by  the  laws  of  any  other  state  or  Dy  the  laws  of  the  United  States 
to  do  business  in  the  state,  through  or  by  branch  offices,  agents,  or  repre- 
sentatives located  in  the  state,  until  it  snail  have  filed  a  certified  copy  of 
its  charter,  and  the  name  of  its  authorized  agent  in  the  state,  with  a 
sworn  statement  of  its  assets  and  liabilities,  and  paid  fifty  dollars  to 
the  Secretary  of  State  for  the  use  of  the  state,  and  imposing  penalties 
on  the  corporation  and  its  agents  violating  the  provision,  a  contract 
of  sale  by  a  foreign  corporation,  which  has  not  complied  with  the  pro- 
visions, through  an  agent  located  in  the  state,  can  nevertheless  be  enforced 
against  the  purchaser,  who  retains  the  benefits  of  the  contract.    Id. 

38.  Const.  1897,  art.  9,  §5,  providing  that  no  foreign  corporations 
shall  do  any  business  in  the  state  through  or  by  branch  offices,  agents,  or 
representatives  located  in  the  state,  without  having  an  authorized  agent 
or  agents  on  whom  legal  process  may  be  served,  is  not  effective,  independ- 
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ent  of  statutes  passed,  pursuant  thereto,  to  deprive  a  foreign  corporation, 
which  has  not  complied  therewith,  of  the  right  to  enforce  a  contract 
against  a  purchaser  who  retains  the  benefits  thereof;  such  section  not 
being  self-executing.    Id. 

39.  By  comity  a  corporation  created  by  one  sovereignty  is  permitted 
to  make  contracts  in  another  and  sue  on  its  contracts.    Id. 

40.  A  benefit  certificate,  issued  by  a  foreign  corporation  at  its  home 
office  in  a  sister  state,  on  an  application  providing  that  it  was  made  to 
the  corporation  at  its  home  office,  is  a  contract  of  the  sister  state,  governed 
by  its  laws.    Keatley  vs.  Grand  Fraternity,  511. 

41.  At  common  law,  answers  to  questions  in  an  application  for  life 
insurance  were  taken  to  be  literal  warranties  of  their  truth,  and,  if  false, 
a  contract  of  insurance  was  vitiated,  though  the  answers  were  made  in 
good  faith,  regardless  of  the  materiality  of  the  questions  or  answers 
to  the  risk.    Id. 

42.  A  "  warranty  "  in  a  contract  of  sale  is  an  undertaking  collateral  to 
the  object  of  the  sale.     Wells  vs.  Wright,  598. 

43.  Under  Rev.  Code  1852,  as  amended  to  1893,  p.  740,  c.  99,  §  1, 
which  provides  that  justices  of  the  peace  shall  have  jurisdiction  of  all 
causes  of  action  arising  from  obligation,  promise,  or  contract  for  the  pay- 
ment of  money  or  delivery  of  goods,  a  justice  of  the  peace  has  no  jurisdic- 
tion of  an  action  for  breach  of  warranty  arising  out  of  a  contract  for 
the  sale  of  a  horse.    Id. 

44.  If  plaintiff  prepared  plans  and  specifications  at  defendant's 
request  for  the  alteration  of  a  building,  he  could  recover  a  fair  and  rea- 
sonable sum  as  compensation,  though  defendant  rejected  the  plans  when 
prepared,  if  they  substantially  conformed  to  defendant's  directions; 
but,  if  plaintiff  was  employed  to  furnish  plans  for  alterations  not  to  exceed 
a  certain  sum  in  cost,  he  cannot  recover  for  preparing  plans  for  alterations 
exceeding  that  sum,  unless  substantially  the  same.  Brinckle  vs.  Eng- 
land, 16. 

45.  If  specifications  made  by  plaintiff  for  defendant  for  the  alteration 
of  a  building  made  the  cost  of  the  alterations  exceed  that  prescribed  by 
defendant  after  plaintiff  had  begun  to  prepare  the  specifications,  plain- 
tiff could  only  recover  for  services  rendered  before  being  notified  to  limit 
the  cost  to  a  particular  sum.    Id. 

46.  In  legal  contemplation,  a  "contract"  is  an  agreement  between 
two  or  more  persons  on  a  sufficient  consideration  to  do  or  not  to  do  a 
particular  thing.  To  make  a  contract  there  must  be  an  offer  by  one  per- 
son for  a  sufficient  consideration  to  do  or  not  to  do  a  particular  thing,  and 
there  must  be  an  acceptance  by  the  other  party  of  that  offer,  which 
offer  and  acceptance  must  be  equally  binding  on  both  parties  to  the 
agreement,  and  must  be  to  do  or  not  to  do  a  particular  thing.  Speakman 
and  Son  vs.  Price,  377. 

47.  If  there  was  an  express  promise  between  parties  that  services 
would  be  paid  for,  but  no  definite  price  was  agreed  on,  the  one  rendering 
the  services  would  be  entitled  to  recover  fair  and  reasonable  compensa- 
tion, not  in  excess  of  the  sum  sued  for.    Callaway  vs.  MUHgan,  383. 

48.  In  general,  a  written  contract  may  not  be  varied  by  oral  testi- 
mony.   Doylestown  Agricultural  Co.  vs.  Ewing,  421. 

49.  Where  a  machine  is  sold  for  a  particular  use,  there  is  an  implied 
warranty  that  it  is  fit  for  that  use.    Id. 

50.  Where  the  purchase  of  a  threshing  machine  objected  to  it  as  de- 
fective, and  the  seller  sent  one  out  who  operated  it  with  the  purchaser, 
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an  acceptance  by  the  purchaser  at  that  time  was  a  waiver  of  the  breach. 

51.  Where  the  purchaser  of  a  threshing  machine  found  it  was  not 
reasonably  adapted  to  the  purpose  for  which  it  was  intended,  and  noti- 
fied the  seller  that  it  would  not  perform  the  work,  and  declined  to  keep 
it,  informing  the  seller  that  he  held  the  machine  subject  to  its  order, 
he  was  not  liable  for  the  price.    Id. 

CONTRADICTING  RECORD. 

The  record,  showing  a  judgment  by  default,  cannot,  on  certiorari  be 
contradicted,  and  the  fact  of  a  judgment  by  confession  and  an  inadver- 
tent entering  of  a  judgment  by  default  be  shown.  LippincoU  vs.  Strout 
Co.,  428. 

CONTRIBUTORY  NEGLIGENCE.— See  Negligence. 

CORONER. 

The  failure  of  a  coroner  to  hold  an  inquest  over  the  body  of  dece- 
dent at  the  request  of  the  Attorney  General  does  not  deprive  accused  of 
the  rights  granted  by  Const,  art.  1,  §  7,  giving  to  accused  the  right  to  be 
informed  of  the  nature  and  the  cause  of  the  accusation  against  him  and 
to  have  compulsory  process  for  witnesses  in  his  favor.  State  vs.  Roberts, 
140. 

CORPORATIONS.— See  Foreign  Corporations. 

1.  A  motion  to  set  aside  service  of  a  summons  on  a  person  as  presi- 
dent of  defendant  corporation,  on  the  ground  that  he  is  not  its  president, 
should  disclose  who  the  president  is,  or  some  other  officer  on  whom  ser- 
vice may  be  had  or  show  that  there  is  no  such  officer.  Arnold  vs.  The 
Sentinel  Printing  Co.,  177. 

2.  The  petition  of  the  manager  of  defendant  corporation  to  set  aside 
service  of  summons  on  W.  as  its  president,  supported  by  W.'s  affidavit 
that  he  is  not  and  was  not  its  president,  and  the  manager's  affidavit 
that  he  does  not  know  who  are  its  president  and  directors,  and  that  to 
the  best  of  his  knowledge  and  belief  there  are  none,  should  be  granted, 
unless  plaintiff  satisfies  the  court  that  such  statements  are  untrue.    Id. 

3.  That,  without  official  action,  a  majority  of  the  directors  of  a 
corporation  orally  authorized  plaintiff's  officer  to  sell  a  machine,  owned 
by  the  corporation,  and  to  sue  for  the  price,  is  insufficient  to  show  plain- 
tiff's right  to  recover  the  price.  Mattoax  Leather  Co.  vs.  New  Castle 
Leather  Co.,  327. 

4.  An  affidavit  of  demand  in  an  action  by  a  corporation  on  a  book 
account,  made  by  the  treasurer,  was  insufficient,  where  the  treasurer 
did  not  swear  therein  that  he  was  treasurer  of  plaintiff  corporation;  the 
affidavit  merely  reciting  that  a  person  named,  described  as  treasurer 
of  the  corporation,  "personally  comes"  before  the  notary  and  deposes, 
etc.     Wil.  Sash  &  Door  Co.  vs.  Taylor  et  al.,  528. 

5.  By  comity  a  corporation  created  by  one  sovereignty  is  permitted 
to  make  contracts  in  another  and  sue  on  its  contracts.  Model  Heating 
Co.  vs.  Molarity,  459. 

6.  21  Del.  Laws,  c.  166,  entitled  "An  act  to  raise  revenue  by  taxing 
certain  corporations  "  requires  every  corporation  to  file  with  the  Secretary 
of  State  an  annual  report  stating  the  amount  of  its  capital  and  other 
matters  required  for  the  information  of  the  Secretary  of  State  in  deter- 
mining the  basis  of  its  franchise  taxation,  and  on  failure  to  make  such 
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report  the  Secretary  of  State  may  fix  the  amount  of  the  franchise  taxeg 
in  whatever  manner  he  may  deem  practical.  The  statute  also  provides 
that  the  Secretary  of  State  shall  certify  and  report  to  the  Teasurer  the 
statement  of  the  basis  of  the  annual  license  fee  and  the  amount  of  tax 
due  thereon;  such  tax,  when  determined,  being  a  debt  from  the  cor- 
poration upon  which  an  action  at  law  may  be  maintained.  A  corpora- 
tion whose  capital  stock  had  been  $60,000,000,  during  most  of  the  year 
reported  it  as  $5,000,000;  the  report  being  made  just  previous  to  a  re- 
duction to  that  amount.  Held,  that  the  Secretary  of  State  was  not  con- 
cluded by  the  report  of  such  corporation.  State  vs.  Coppertnines  Co.,  400. 

7.  A  statement  of  account  with  a  telegraph  company,  made  up  of 
items  such  as  "Aug.  1,  Geo.  A.  Wells,  Wheeling,  W.  Va.,"  insufficiently 
discloses  the  nature  of  the  demand  warranting  refusal  of  judgment  on 
affidavit  of  demand;  it  being  not  permissible  to  consider  the  cor- 
porate name  of  the  plaintiff  and  the  apparent  business  in  which  it  is 
engaged  to  supply  any  deficiencies  in  the  statement  of  account.  Postal 
Telegraph' Cable  Co.  vs.  Del.  Produce  Exchange,  336. 

8.  An  affidavit  of  demand  in  an  action  by  a  corporation  on  a  book 
account,  made  by  the  treasurer,  was  insufficient,  where  the  treasurer 
did  not  swear  therein  that  he  was  treasurer  of  plaintiff  corporation;  the 
affidavit  merely  reciting  that  a  person  named,  described  as  treasurer 
of  the  corporation,  "personally  comes' '  before  the  notary  and  deposes, 
etc.     Wil.  Sash  and  Door  Co.  vs.  Taylor  et  al.t  528. 

COSTS. 

Rev.  Code,  1852,  amended  to  1893,  p.  852,  c.  1 14,  §  7,  provides  that  if 
one  sue  in  any  court  upon  a  cause  of  action  cognizable  before  a  justice  of 
the  peace  under  chapter  99,  and  shall  not  recover  more  than  $50,  besides 
costs,  he  shall  not  recover  costs,  unless  he  shall  have  previously  filed 
with  the  prothonotary  a  written  affidavit  that  plaintiff  had  a  just  cause 
of  action  against  defendant  exceeding  in  amount  $50.  Rev.  Code,  p.  813, 
c.  110,  §  22,  provides  that  the  real  estate  of  a  decedent  shall  not  be  bound 
by  a  judgment  against  his  executors  or  administrators,  unless  such  judg- 
ment be  rendered  upon  a  verdict  or  referee's  report  or  a  rule  of  reference. 
Held,  that  the  purpose  of  section  7  was  to  compel  creditors  to  resort  to 
justices'  courts  to  collect  small  debts,  so  that  where  the  maker  of  a  note 
was  dead,  and  it  was  impossible  to  satisfy  the  note  out  of  his  personal  es- 
tate, and  the  executor  has  not  sold  the  realty  for  the  payment  of  debts,  so 
that  the  only  remedy  was  to  obtain  a  judgment,  which  would  be  a  lien 
upon  the  realty,  a  suit  on  the  note  to  obtain  such  judgment  was  not  one 
"cognizaple  before  a  justice  of  the  peace,"  within  that  section,  though 
the  amount  recoveredjwas  less  than  $50  and  no  affidavit  was  filed  as  pro- 
vided, and  hence  plaintiff  was  entitled  to  costs.  Tappan  vs.  Bacon,  1 13. 
See  also  Wills,  2 ;  Tender. 

COUNSEL  PEES.— See  Fees. 

COUNTER  CLAIM.— See  Recoupment. 

COURT.— See  Evidence  (Court  and  Jury). 

1.  Whether  there  is  any  evidence  of  fraud,  or  facts  from  which  the 
jury  may  reasonably  infer  fraud,  is,  in  most  cases,  for  the  court.  Monad 
Eng.  Co.  vs.  Stewart  and  Donohue,  35. 

2.  It  is  in  the  discretion  of  the  court  to  admit  evidence  in  reply  which 
should  properly  have  been  given  in  chief.    Roberts  vs.  State,  385. 
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COURTS  AND  JURISDICTION  OP. 

1.  Jurisdiction  over  the  subject-matter  cannot  be  conferred  by 
assent  of  the  parties,  but  must  be  given  by  law.  Odessa  Loan  vs.  Dyer, 
457. 

2.  The  jurisdiction  of  a  court  over  the  person  or  property  of  a  party 
i6  acquired  by  process  served  in  the  statutory  manner,  and  the  legality 
of  the  service  is  dependent  on  the  statute,  and  not  on  any  agreement 
by  the  parties.    Id. 

3.  The  constitutional  guaranty  that  no  valid  proceeding  can  be  had 
against  one  until  he  has  been  notified  thereof  by  proper  service  of  pro- 
cess is  for  his  protection,  and  a  party  may  voluntarily  waive  it  by  volun- 
tary appearance  and  submission  to  the  court's  jurisdiction;  but  where 
he  appears,  not  voluntarily,  but  in  response  to  service  of  process,  the 
service  must  be  legal  to  make  the  proceeding  legal.    Id. 

4.  The  statute  defining  legal  service  of  process,  by  prescribing  with 
particularity  the  methods  by  which  service  may  be  made,  does  not 
authorize  service  on  or  acceptance  of  service  by  the  attorney  of  a  defend- 
ant, for  such  service  is  on  an  agent,  and  is  good  only  when  made  so  by 
statute.    Id. 

5.  Act  General  Assembly,  March  29,  1907  (24  Del.  Laws,  c.  221). 
providing  for  personal  service  of  summons  in  actions  for  divorce,  or  for 
substituted  service  by  publication,  and  declaring  that,  when  defendant 
cannot  be  served  personally  within  the  state,  an  alias  summons  shall 
issue,  which  the  sheriff  shall  publish,  must  be  strictly  construed;  and 
where  service  of  the  original  writ  was  insufficient,  and  the  case  was  con- 
tinued for  an  alias,  personal  service  of  the  alias,  instead  of  by  publica- 
tion, was  defective,  and  the  court  did  not  acquire  jurisdiction.  Morris 
vs.  Morris,  583. 

See  also  Justice  op  Peace. 

COURT  STENOGRAPHER. 

1.  On  a  trial  for  perjury,  under  Rev.  Code  1852,  amended  to  1893,  p. 
951,  c.  130,  Sec.  1,  consisting  of  a  denial  by  the  witness  of  the  making 
of  specified  statements  in  an  examination  before  the  Attorney  General, 
shortly  before  the  trial  of  one  P.  for  murder,  as  to  how  the  deceased 
was  shot,  the  official  court  stenographer  having  testified  as  to  defend- 
ant's denial  it  was  improper  to  ask  such  stenographer,  on  cross-exami- 
nation as  to  what  defendant  testified  to  in  the  perjury  case  as  to  how 
the  shooting  occurred,  as  to  what  he  testified  to  at  the  trial  of  P.  as  to  a 
promise  made  to  P.  to  testify  for  him,  as  to  whether  accused  was  asked 
at  the  trial  of  P.  what  was  meant  when  he  said  at  the  preliminary  hear- 
ing, "Remember  what  I  told  you,"  and  as  to  what  accused  testified  to 
at  the  trial  of  P.  as  to  what  she  had  promised  P.  to  testify  to.  State 
vs.  Thomas,  20. 

2.  Where  the  testimony  given  at  a  previous  trial  had  been  taken  down 
in  shorthand  by  the  official  court  stenographer,  by  whom  it  is  produced 
when  he  is  called  as  a  witness  for  the  state  in  a  subsequent  trial,  and  he 
has  testified  that  the  transcript  is  a  true  and  correct  copy  of  the  testimony 
given,  he  may  be  permitted  to  read  therefrom.    State  vs.  Rash,  77. 

COVENANT.— See  Fraternal  Insurance. 

CREDIBILITY  OP  WITNESSES.— See  Jury,  4,  10. 
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CRIMINAL  LAW. — See  also  Criminal  Evidence,  Burden  of  Proof; 
Reasonable  Doubt. 

1.  Const,  art.  1,  §  7,  giving  to  accused  the  right  to  be  heard  by  himself 
and  his  counsel,  and  to  meet  the  witnesses  face  to  face,  does  not  justify 
the  court  to  grant  a  motion  to  permit  accused  to  show  that  the  indict- 
ment against  him  was  found  by  the  grand  jury  on  illegal  testimony, 
where  the  affidavit  in  support  of  the  motion  is  based  on  belief,  without 
averring  any  corruption  on  the  part  of  thegrand  jury.  State  vs.  Roberts,  140. 

2.  The  failure  of  a  coroner  to  hold  an  inquest  over  the  body  of  de- 
cedent at  the  request  of  the  Attorney  General  does  not  deprive  accused 
of  the  rights  granted  by  Const,  art.  1,  §  7,  giving  to  accused  the  right  to  be 
informea  of  the  nature  and  the  cause  of  the  accusation  against  him 
and  to  have  compulsory  process  for  witnesses  in  his  favor.    Id. 

3.  Under  the  statute  declaring  what  questions  may  be  put  to  a  juror 
on  his  voir  dire  in  a  capital  case,  a  question  as  to  whether  the  juror  has 
any  objection  to  returning  a  verdict  of  guilty  on  circumstantial  evidence, 
where  the  punishment  is  death,  is  properly  excluded.    Id. 

4.  The  defense  of  "alibi"  means  that  accused  was  not  at  the  scene  of 
the  crime  at  the  time  of  its  commission,  but  was  at  that  time  elsewhere. 
Id;    State  vs.  Massey,  501. 

5.  That  a  juror  was  a  member  of  the  coroner'sjury,  which  had  heard 
evidence  and  held  accused  for  murder,  was  not  a  sufficient  ground  for 
challenge  for  cause.    State  vs.  Brown,  et  al.t  405. 

Abortion. 

1.  In  a  prosecution  for  an  attempt  to  produce  a  miscarriage,  commit- 
ted in  violation  of  Act  February  13,  1883  (Rev.  Code  1852,  amended  to 
1893,  p.  930  [17  Del.  Laws,  c.  226])  §  2,  providing  that  every  person 
who,  with  intent  to  procure  the  miscarriage  of  any  pregnant  woman, 
unless  the  same  shall  be  necessary  to  preserve  her  life,  shall  administer 
any  drug  or  use  any  instrument  to  produce  a  miscarriage,  shall  be  guilty 
of  a  felony,  whether  a  miscarriage  results  or  not,  the  state  must  show 
accused's  use  of  drugs  or  instrument  with  intent  to  produce  the  miscar- 
riage of  a  pregnant  woman,  or  a  woman  whom  accused  supposed  to  be 

S regnant,  and  that  such  miscarriage  was  not  necessary  to  preserve  the 
fe  of  the  woman.    State  vs.  Massey,  501. 

2.  Under  Act  February  13th,  1883  (Rev.  Code  1852,  amended  to  1893, 
p.  930  [17  Del.  Laws,  c.  226])  §  2,  denouncing  the  crime  of  abortion,  an 
accused  may  be  guilty,  though  no  miscarriage  result.    Id. 

3.  Under  Act  February  13th,  1883  (Rev.  Code  1852,  amended  to  1893, 
p.  930  [17  Del.  Laws,  c.  226])  §  2,  denouncing  the  crime  of  abortion,  it  is 
no  defense  to  a  prosecution  to  show  that  the  female  consented;  the  intent 
to  produce  an  unlawful  abortion  being  the  gravamen  of  the  crime.    Id. 

4.  The  defense  of  an  "alibi"  is  that  accused  was  not  present  at  the 
place  where  the  crime  was  committed.    Id. 

5.  Every  accused  person  is  presumed  to  be  innocent  until  he  is  proven 
guilty  beyond  a  reasonable  doubt.    Id. 

Accomplice. 

Rev.  Code  1852,  amended  to  1893,  p.  975,  c.  133,  §  1,  provides  that  every 
person  who  shall  abet,  procure,  command,  or  counsel  any  other  person 
or  persons  to  commit  any  crime  or  misdemeanor,  shall  be  deemed  an 
accomplice,  and  equally  criminal  as  the  principal  offender,  and  shall  be 
punished  in  the  same  manner.  Held,  that,  where  either  of  several  alleged 
to  be  implicated  in  a  homicide  inflicted  the  mortal  wound,  it  was  sufficient 
for  the  conviction  of  the  others,  provided  they  were  aiding  and  assisting 
in  the  assault  on  deceased.    State  vs.  Brown,  et  al.,  405. 
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Arrest  Without  Warrant. 

1.  Under  Rev.  Code  1852,  amended  to  1893,  c.  128.  |  21,  providing 

that  if  any  person  trespass  on  the  premises  of  another  he  shall  be  guilty 
of  a  nuisance,  and  any  constable  or  other  conservator  of  the  peace,  the 
owner  of  the  premises,  his  agent,  or  employee,  or  any  person  whom  he, 
or  any  of  them,  may  call  to  their  assistance,  shall  have  authority  to  arrest 
the  offender,  either  with  or  without  warrant,  either  upon  the  premises 
or  in  immediate  flight  therefrom,  an  arrest  by  a  special  officer  of  trespassers 
on  a  railroad  car,  immediately  after  they  had  left  it  at  the  officer's  re- 
quest, was  not  illegal.    State  vs.  Johnson^ 49. 

2.  A  trespasser,  voluntarily  withdrawing  from  premises  on  which  he 
may  be  trespassing  when  ordered  to  do  so,  is  in  "immediate  flight," 
under  Rev.  Code  1852,  amended  to  1893,  c.  128,  §  21,  authorizing  an  arrest 
by  an  officer,  with  or  without  warrant,  of  any  trespasser  on  the  premises 
of  another,  either  on  the  premises  or  in  immediate  flight  therefrom.    Id. 

Assault  and  Battery. 

1.  An  "assault"  is  an  unlawful  attempt,  with  violence,  to  do  injury 
to  the  person  of  another;  and  a  "  battery  is  the  actual  accomplishment 
of  such  attempt.    State  vs.  Brittingkam,  330. 

2.  Where  one  is  assaulted,  or  thinks  he  is  about  to  be  assaulted,  it  is 
his  first  duty  to  retreat,  if  he  can;  and,  if  not,  he  may  use  just  so  much 
force  as  is  necessary  to  stay  the  act  of  violence  against  him,  or  to  pro- 
tect his  life  or  person  from  injury,  and  if  he  uses  more  force  he  is  guilty 
of  unlawful  assault.    Id. 

3.  A  landowner  may  eject  a  trespasser  in  a  proper  and  reasonable  way, 
using  no  more  force  than  is  reasonably  necessary  to  remove  the  tres- 
passer from  the  land.    Id. 

4.  Where  in  a  prosecution  for  assault  and  battery,  alleged  to  have 
been  committed  by  defendant  on  prosecutor  as  the  latter  was  digging 
up  a  fence  post  on  Land  alleged  to  belong  to  defendant,  the  state  admitted 
that  defendant  believed  he  was  the  owner  of  the  land,  evidence  of  de- 
fendant's title  to  the  land  was  inadmissible.    Id. 

Assault  with  Intent  to  Murder. 

1.  The  crime  of  "assault  with  intent  to  commit  murder"  embraces 
(1)  an  "assault,"  which  has  been  defined  to  be  an  attempt  with  force 
and  violence  to  do  injury  to  the  person  of  another;  and  (2)  an  attempt 
to  commit  murder.    State  vs.  Johnson,  49. 

2.  The  element  of  intent  to  commit  murder  must  be  proved,  in  a 
prosecution  for  assault  with  intent  to  commit  murder,  beyond  a  rea- 
sonable doubt.    Id. 

3.  Where,  if  death  had  resulted  from  the  assault  of  accused,  the  crime 
would  have  been  manslaughter,  and  not  murder,  accused  is  not  guilty 
of  assault  with  intent  to  commit  murder.    Id. 

4.  Where  one  accused  of  assault  with  intent  to  commit  murder  had 
reasonable  cause  to  believe,  and  did  believe,  that  he  was  in  imminent 
danger  of  death  or  great  bodily  harm,  and  that  he  had  no  other  rea- 
sonable means  of  avoiding  or  preventing  death  or  great  bodily  harm  than 
to  kill  an  officer  who  was  arresting  him,  his  attempt  to  kill  the  officer 
would  be  a  justifiable  act  of  self-defense.    Id. 

5.  An  "assault",  as  included  within  the  offense  of  assault  with  intent 
to  murder,  is  an  attempt  by  force  and  violence  to  do  injury  to  another's 
person.    State  vs.  Hill,  537. 
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6.  To  convict  for  assault  with  intent  to  murder,  the  state  must 
prove  beyond  a  reasonable  doubt  both  that  accused  committed  an 
assault  and  that  it  was  with  an  intent  to  murder  the  person  alleged.    Id. 

7.  If  accused  unintentionally  and  accidentally  discharged  a  gun, 
killing  another,  he  would  not  be  guilty  of  either  assault  or  assault  with 
intent  to  murder.    Id. 

8.  If  accused  discharged  a  gun  with  intent  to  murder  some  one  else 
than  the  person  actually  killed,  or  without  any  specific  intent  to  murder 
any  one,  but  intentionally  and  with  reckless  disregard  of  human  life, 
he  would  be  guilty  of  assault  with  intent  to  commit  murder,  since  every 
one  is  presumed  to  intend  the  probable  consequences  of  his  act.    Id. 

9.  Where,  in  a  prosecution  for  assault  with  intent  to  murder  S.,  there 
was  no  evidence  showing  that  accused  intended  to  murder  S.,  the  jury 
could  not  find  such  felonious  intent.    Id. 

Assault  with  Intent  to  Rape. 

1.  A  charge  of  assault  with  intent  to  rape  includes  an  assault  as 
well.    State  vs.  Honey,  324. 

2.  An  "assault"  is  an  unlawful  attempt  by  force  and  violence  to  do 
injury  to  the  person  of  another,  the  person  making  the  attempt  having 
the  present  ability  to  commit  such  injury.    Id. 

3.  In  a  prosecution  for  assault  with  intent  to  rape,  it  must  be  estab- 
lished that,  if  accused  had  consummated  his  intent,  he  would  have  been 
guilty  of  rape.    Id. 

4.  "Rape"  is  carnal  knowledge  of  a  woman,  above  the  age  of  10 
years,  by  force  and  against  her  will. 

Bailment. 

1.  16  Del.  Laws,  c.  153,  makes  it  embezzlement  for  a  servant  or  agent, 
having  property  in  his  possession  as  such,  to  wrongfully  convert  it  to 
his  own  use,  though  the  property  has  never  been  in  the  possession  of  the 
master  or  employer.  Act  Gen.  Assent.,  May  3,  1893  (19  Del.  Laws,  c. 
782),  makes  one  guilty  of  a  misdemeanor  who,  being  a  bailee  of  money 
or  property,  the  subject  of  larceny,  embezzles  or  fraudulently  converts 
it  to  his  own  use.  Held,  that  the  statutes  made  it  "embezzlement"  to 
fraudulently  appropriate  to  his  own  use  personalty  of  another  coming 
into  the  appropriator's  hands  lawfully  with  the  owner's  consent,  as  his 
bailee  or  in  any  other  fiduciary  capacity.    State  vs.  Brewington,  71. 

2.  In  a  prosecution  for  embezzlement  of  money  held  as  bailee,  it  must 
appear  that  accused  was  the  bailee  of  property  belonging  to  the  alleged 
owner,  which  was  the  subject  of  larceny,  and  that  he  fraudulently  con- 
verted it  to  his  own  use.    Id. 

3.  A  "bailment"  as  contemplated  by  the  statute,  punishing  embez- 
zlement by  a  bailee,  consists  in  the  delivery  of  personal  property  which 
is  the  subject  of  larceny,  by  one  to  another,  to  be  held  or  used  by  the  lat- 
ter as  directed,  under  a  contract,  express  or  implied,  that  it  shall  be 
redelivered  after  the  purpose  of  delivery  has  been  fulfilled,  or  disposed 
of  pursuant  to  the  direction  of  tie  person  delivering  it;  the  one  to  whom 
the  property  is  delivered  being  a  "bailee".    Id. 

4.  The  (delivery  by  another  to  accused  of  $5  for  the  purpose  of  getting 

it  changed  and  returning  the  change  to  the  owner,  and  its  acceptance  by 
accused  for  that  purpose,  constituted  a  bailment,  within  the  statute  pun- 
ishing enbezBleiiieut  by  a  bailee,  so  as  to  make  accused  guilty  of  embez- 
zlement as  such,  if  he  misapplied  the  money  with  intent  to  defraud  the 
owner  thereof.    Id. 
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5.  A  conversion  by  a  bailee  of  property  intrusted  to  him  may  be 
proven  by  direct  or  circumstantial  evidence,  and  the  act  of  accused  using 
money  of  which  he  was  bailee  in  a  manner  inconsistent  with  the  owner's 
rights  or  the  purpose  of  the  bailment  was  evidence  of  a  conversion  thereof 
by  him,  so  as  to  make  him  guilty  of  enbezzlement  as  a  bailee,  if  the  con- 
version was  with  intent  to  defraud  the  owner.    Id. 

6.  The  intent  to  defraud  in  converting  the  bailed  property,  essential 
to  the  offense  of  embezzlement  by  a  bailee,  may  be  proved  either  by 
direct  or  circumstantial  evidence.     Id. 

Breaking  and  Entering. 

1.  Under  an  indictment  based  upon  Act  Gen.  Assem.  March  20,  1905, 
(23  Del.  Laws,  c.  206),  the  "  breaking "  which  must  be  proved  does  not 
necessarily  mean  the  breaking  of  a  lock  or  fastening,  as  there  would 
be  a  breaking  if  the  car,  while  not  locked,  was  pushed  open  and  entered; 
but  where  the  door  of  the  car  is  already  open,  and  there  is  an  entrance 
without  interfering  with  the  door,  there  is  no  breaking.  State  vs.  Daven- 
port et  al.t  12. 

2.  Where  a  dwelling  is  broken  and  entered  into,  and  goods  are  stolen 
therefrom  at  the  time,  the  finding  of  the  goods  soon  after  in  the  posses- 
sion of  a  person  is  prima  facie  evidence  of  his  commission  of  the  breaking 
and  entering,  as  well  as  the  intent  with  which  he  did  so.  State  vs.  Cole, 
184. 

3.  The  date  in  an  indictment  is  immaterial.  All  that  is  necessary  is 
to  prove  that  the  offense  was  committed  within  the  period  of  limitations 
prior  to  the  finding  of  the  indictment.    Id. 

Conspiracy. 

1.  The  fact  that  the  evidence  showed  the  actual  commission  of  lar- 
ceny, which  was  a  felony,  while  the  indictment  charged  a  conspiracy  to 
commit  larceny,  a  misdemeanor,  did  not  prevent  a  conviction  for  con- 
spiracy; the  misdemeanor  not  being  merged  into  the  felony  in  such  cases. 
State  vs.  Effler,  92. 

2.  Even  if  conspiracy,  a  misdemeanor  was  merged  into  larceny,  a 
felony,  so  as  to  prevent  a  conviction  for  conspiracy,  the  doctrine  would 
not  apply  to  prevent  a  conviction  for  conspiracy,  where  the  larceny  was 
committed  in  another  state.    Id. 

3.  A  criminal  "conspiracy"  is  an  unlawful  combination  by  two  or 
more  persons  for  the  purpose  of  doing  an  unlawful  act,  or  doing  a  lawful 
act  by  unlawful  means.    Id. 

4.  Since  an  accused  is  presumed  to  be  innocent,  until  his  guilt  is 
proved  beyond  a  reasonable  doubt,  the  jury  must  acquit  if  they  nave  a 
reasonable  doubt  on  any  material  element  of  the  offense.    Id. 

5.  The  acts,  declarations  and  statements  of  co-conspirators  cannot  be 
considered  against  accused  until  the  state  proves  an  unlawful  conspir- 
acy or  combination  between  accused  and  the  others.    Id. 

Contempt  of  Court. 

1.  The  words  "other  officers",  in  Rev.  Code,  1852,  c.  92,  §  2,  authoriz- 
ing the  judges  of  the  Superior  Court  to  punish  the  contempt,  omissions, 
neglects,  and  defaults  of  justices  of  the  peace,  sheriffs,  coroners,  clerks, 
and  "other  officers"  within  the  state,  include  the  office  of  aldermen, 
vested  with  jurisdiction  to  administer  the  criminal  law.    In  re  Tullf  126. 

2.  A  justice  of  the  peace  or  an  alderman,  clothed  by  the  law  with 
original  criminal  jurisdiction,  must  keep  a  record  of  his  judicial  proceed- 
ings, in  order  that  a  person  brought  before  him  may  avail  himself  of  the 
constitutional  right  to  bring  certiorari  to  review  his  actions.    Id. 
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3.  An  alderman,  clothed  with  original  criminal  jurisdiction  by  the 
town  charter,  who  failed  to  charge  a  person  brought  before  him  with 
any  offense  under  the  charter,  and  who  tried  him  for  an  offense  not  em- 
braced within  the  charter,  and  who  fined  and  imprisoned  him  for  an 
offense  of  which  he  was  not  tried  in  an  orderly  manner,  and  to  which  he 
had  not  pleaded  guilty,  and  who  failed  to  keep  a  record  of  his  judicial 
proceedings  was  guilty  of  "omissions,  neglects,  and  defaults,"  within 
Rev.  Code  1852,  c.  92,  §  2,  authorizing  the  judges  of  the  Superior  Court 
to  punish  the  contempt,  omissions,  neglects,  and  defaults  of  enumerated 
officers.    Id. 

Cutting  Holly. 

The  act  of  cutting  holly  trees  on  the  land  of  another  without  the  con- 
sent of  the  latter,  forbidden  by  Chapter  210,  Volume  23,  Laws  of  Dela- 
ware, 454,  constitutes  an  offense  though  it  be  done  without  criminal 
intent.    State  vs.  Jackson,  66. 

Embezzlement. 

1.  16  Del  Laws,  c.  153,  makes  it  embezzlement  for  a  servant  or  agent, 
having  property  in  his  possession  as  such,  to  wrongfully  convert  it  to  his 
own  use,  though  the  property  has  never  been  in  the  possession  of  the 
master  or  employer.  Acts  Gen.  Assent.,  May  3,  1893  (19  Del.  Laws,  c. 
782),  makes  one  guilty  of  a  misdemeanor  who,  being  a  bailee  of  money 
or  property,  the  subject  of  larceny,  embezzles  or  fraudulently  converts 
it  to  his  own  use.  Held,  that  the  statutes  made  it  "embezzlement"  to 
fraudulently  appropriate  to  his  own  use  personalty  of  another  coming 
into  the  appropriates  hands  lawfully  with  the  owner's  consent,  as  his 
bailee  or  in  any  other  fiduciary  capacity.    State  vs.  Brewington,  71. 

2.  In  a  prosecution  for  embezzlement  of  money  held  as  bailee,  it  must 
appear  that  accused  was  the  bailee  of  property  belonging  to  the  alleged 
owner,  which  was  the  subject  of  larceny,  and  that  he  fraudulently  con- 
verted it  to  his  own  use.    Id. 

3.  A  "  bailment " ,  as  contemplated  by  the  statute,  punishing  embezzle- 
ment by  a  bailee,  consists  in  the  delivery  of  personal  property  which  is 
the  subject  of  larceny,  by  one  to  another,  to  be  held  or  used  by  the  latter 
as  directed,  under  a  contract,  express  or  implied,  that  it  shall  be  redeliv- 
ered after  the  purpose  of  delivery  has  been  fulfilled,  or  disposed  of  pur- 
suant to  the  direction  of  the  person  delivering  it;  the  one  to  whom  the 
property  is  delivered  being  a  "bailee".    Id. 

4.  The  delivery  by  another  to  accused  of  $5  for  the  purpose  of  getting 
it  changed  and  returning  the  change  to  the  owner,  and  its  acceptance  by 
accused  for  that  purpose,  constituted  a  bailment,  within  the  statute  pun- 
ishing embezzlement  by  a  bailee,  so  as  to  make  accused  guilty  of  embez- 
zlement as  such,  if  he  misapplied  the  money  with  intent  to  defraud  the 
owner  thereof.    Id. 

5.  A  conversion  by  a  bailee  of  property  intrusted  to  him  may  be  proven 
bv  direct  or  circumstantial  evidence,  and  the  act  of  accused  using  money 
of  which  he  was  bailee  in  a  manner  inconsistent  with  the  owner  s  rights 
or  the  purpose  of  the  bailment  was  evidence  of  a  conversion  thereof  by 
him,  so  as  to  make  him  guilty  of  embezzlement  as  a  bailee,  if  the  con- 
version was  with  intent  to  defraud  the  owner.     Id. 

6.  It  is  essential  to  the  offense  of  embezzlement  by  a  bailee  that  the 
money  was  converted  with  intent  to  defraud  the  owner.    Id. 

7.  While,  as  a  rule,  voluntary  intoxication  does  not  excuse  or  miti- 
gate a  crime,  where  a  particular  intent  is  an  essential  element  of  the 
offense,  as  in  embezzlement  by  a  bailee,  evidence  of  accused's  intoxica- 
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tion  at  the  time  is  competent  on  the  question  whether  he  was  capable 
of  an  intent  to  convert,  so  that  accused  was  not  guilty  of  embezzlement 
as  a  bailee,  if,  when  he  converted  to  his  own  use  money  intrusted  to  him 
he  was  incapable  by  intoxication  of  forming  an  intent  to  defraud  the 
owner  thereof;  but  he  was  guilty  if  though  under  the  influence  of  intox- 
icants he  retained  mental  capacity  to  distinguish  between  right  and 
wrong,  as  to  the  embezzlement  and  was  able  to  form  a  fraudulent  in- 
tent to  convert  the  money.  Id. 
See  also  Bailment,  635. 

False  Pretense. 

1.  An  averment  in  an  indictment  that  defendant  by  false  pretenses 
obtained  two  oxen  from  prosecutor  was  an  averment  of  obtaining  by 
false  pretenses  a  "chattel  ,  within  Rev.  Code  1852,  amended  to  1893,  p. 
967  (11  Del.  Laws,  c.  418)  §  1,  providing  that  if  any  person  shall  by  any 
false  pretenses  obtain  from  any  other  person  any  chattel,  with  intent  to 
cheat  any  person  of  the  same,  he  shall  be  guilty  of  a  misdemeanor,  etc., 
and,  no  averment  of  the  value  of  the  'chattel  being  required,  proof 
thereof,  if  averred,  was  unnecessary.    State  vs.  >H olden,  429. 

2.  Where  an  indictment  charged  that  defendant  made  a  false  repre- 
sentation to  T.  respecting  the  age  of  a  horse,  with  the  intent  and  for  the 
purpose  of  cheating  and  defrauding  T.,  that  defendant  knew  at  the  time 
he  made  such  pretense  that  it  was  false,  and  that  by  reason  of  such  false 
pretense  he  obtained  certain  oxen  from  T.,it  was  necessary  for  the  state 
to  prove  all  of  such  charges  beyond  a  reasonable  doubt  in  order  to  con- 
vict.   Id. 

3.  A  "false  pretense"  is  such  a  fraudulent  representation  of  a  fact 
by  one  knowing  it  to  be  untrue  as  is  adapted  to  induce  the  one  to  whom 
it  is  made  to  part  with  something  of  value.  It  may  consist  of  any  act, 
word,  symbol,  or  token  calculated  to  deceive  another,  and  knowingly 
and  designedly  employed  by  any  person  with  intent  to  defraud  another 
of  money  or  other  personal  property.    Id. 

4.  The  intent  to  cheat  and  defraud  is  an  essential  element  of  the 
offense  of  obtaining  property,  etc.,  under  false  pretenses,  and  must  be 
proved,  though  proof  may  be  either  by  direct  or  circumstantial  evidence. 
id. 

Game. 

20  Del.  Laws,  c.  192,  making  it  unlawful  after  December  31,  1895,  to 
hunt,  kill,  take,  destroy,  or  sell  or  expose  for  sale  after  the  same  has 
been  killed  any  partridge,  quail,  pheasant,  or  rabbit,  except  between 
November  fifteenth  and  December  thirty-first  in  each  year,  is  substitu- 
tional for  Rev.  Code  1893,  p.  457,  protecting  game,  and  from  and  after 
December  31,  1895,  it  is  not  unlawful  to  have  in  one's  possession  any 
partridge,  quail,  pheasant,  or  rabbit  after  the  same  has  been  killed. 
Ainscow  vs.  State,  545. 

Homicide. 

1.  '*  Homicide"  is  the  killing  of  one  human  being  by  another.  State 
vs.  Primrose,  164. 

2.  "Murder"  is  the  killing  of  one  human  being  by  another  with 
malice,  either  express  or  implied.    State  vs.  Johnson,  49. 

3.  "Felonious  homicide"  is  divided  into  three  classes:  Murder  of 
the  first  degree,  murder  of  the  second  degree,  and  manslaughter.  State 
vs.  Primrose,  164;  State  vs.  Roberts,  140. 

4.  "Murder  of  the  first  degree"  is  the  killing  with  express  malice 
aforethought,  or  in  perpetrating  or  attempting  to  perpetrate  a  crime 
punishable  with  death.    Id. 
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5.  Where  accused  deliberately  intended  to  kill  deceased,  he  is  guilty 
of  murder  in  the  first  degree,  though  the  length  of  time  of  the  intention 
was  ever  so  short.    State  vs.  Short,  491. 

6.  "Murder  of  the  second  degree"  is  the  killing  with  implied  malice, 
inferred  from  the  facts  proved,  where  there  is  no  deliberate  mind  or 
formed  design  to  take  life,  but  where  the  killing  is  done  without  justifi- 
cation or  excuse,  and  without  provocation  sufficient  to  reduce  the  offense 
to  manslaughter.     State  vs.  Roberts,  140. 

7.  Where  a  killing  is  committed  under  the  influence  of  a  depraved 
heart,  or  with  cruel  indifference  to  human  life,  the  law  implies  malice, 
and  makes  the  offense  murder  of  the  second  degree;  the  killing  neither 
being  deliberate  nor  in  the  heat  of  passion.    State  vs.  Primrose,  164. 

8.  Where  deceased  attacked  accused  in  such  a  manner  that  he  had 
reasonable  cause  to  believe,  and  did  believe,  that  he  was  in  imminent 
danger  of  death  or  great  bodily  harm,  which  he  could  not  prevent  save 
by  snooting  deceased,  his  doing  so  was  a  justifiable  act  of  self -defense.   Id. 

9.  "Malice",  as  an  essential  ingredient  of  murder  in  the  first  and 
second  degrees,  is  not  restricted  to  spite  or  malevolence  toward  the  person 
killed,  but  includes  that  general  malignity  and  reckless  disregard  of  hu- 
man life  which  proceed  from  a  heart  void  of  a  just  sense  of  social  duty 
and  fatally  bent  on  mischief.    State  vs.  Roberts,  140. 

10.  "Malice",  in  the  law  of  homicide,  is  a  condition  of  the  mind  or 
heart,  which  may  be  shown  by  the  deliberate  selection  and  use  of  a 
deadly  weapon,  or  by  antecedent  menaces  or  threats,  such  as  disclose  a 
purpose  on  the  part  of  accused  to  commit  the  act  charged.  State  vs. 
Johnson,  49. 

11.  Malice,  in  the  law  of  homicide,  may  be  implied  from  any  unlaw- 
ful act,  such  as  in  itself  denotes  a  wicked  heart,  fatally  bent  on  mischief, 
or  a  reckless  disregard  of  human  life,  or  from  an  act  from  which  death 
ensues,  unaccompanied  by  circumstances  of  justification,  excuse,  or  miti- 
gation, and  on  such  act  being  shown  it  is  incumbent  on  accused  to  show 
to  the  satisfaction  of  the  jury  that  the  killing  was  not  malicious.    Id. 

12.  Malice,  essential  to  murder  of  the  second  degree,  is  implied  by 
law  from  every  unlawful  and  cruel  act  committed  by  one  person  against 
another,  so  that,  where  the  killing  is  done  with  a  deadly  weapon  likely 
to  produce  death,  it  is  presumed  to  have  been  done  maliciously.  State 
vs.  Roberts,  140. 

13.  One  is  not  justified  in  killing  another  because  such  other  is  of  a 
bad  or  low  character,  or  because  he  has  been  previously  assaulted  or 
threatened  by  the  other.    State  vs.  Reese,  434. 

14.  Neither  the  fact  that  deceased  had  made  an  assault  on  accused 
shortly  before  she  fired  the  fatal  shot,  nor  the  fact  that  she  was  a  woman, 
and  of  frail  and  weak  physique,  and  knew  deceased  to  be  a  man  of  vio- 
lence, nor  any  previous  threats  made  by  him,  would  justify  the  shooting, 
unless  she  believed  at  the  time  of  the  snooting  that  she  was  in  imminent 
danger  of  death  or  great  bodily  harm.    Id. 

15.  "Express  malice  aforethought",  essential  to  murder  in  the  first 
degree,  occurs  where  one  person  kills  another  with  a  sedate,  deliberate 
mind  and  formed  design;  and  the  length  of  time  that  the  design  existed 
is  immaterial.    State  vs.  Roberts,  140. 

16.  Express  malice  aforethought  essential  to  constitute  murder  of  the 
first  degree,  may  be  proved  by  any  circumstances  evincing  a  sedate, 
deliberate  mind  and  formed  design  to  kill,  and  may  be  shown  from  the 
circumstances  attending  the  act,  such  as  the  deliberate  selection  and  use 
of  a  deadly  weapon.    Id. 
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17.  " Malice  aforethought",  as  it  exists  in  murder,  is  a  deliberate  and 
formed  design  to  kill,  which  may  be  manifested  by  a  lying  in  wait,  ante- 
cedent threats,  former  grudge,  ill-will,  spite,  hatred,  or  any  circumstances 
that  show  the  accused's  intent  toward  his  victim  at  the  time  of  the 
killing.    State  vs.  Primrose,  164. 

18.  "  Manslaughter  "  occurs  where  one  person  unlawfully  kills  another 
without  malice,  as  where  one  in  a  sudden  affray,  in  the  heat  of  blood, 
or  in  a  transport  of  passion,  inflicts  a  mortal  wound,  without  time  for  re- 
flection or  for  the  passions  to  cool.      State  vs.  Roberts,  140. 

19.  The  legal  presumption  of  malice  which  arises  from  proof  of  a  hom- 
icide is  not  malice  aforethought,  but  is  only  implied  malice,  and  so  only 
murder  in  the  second  degree  can  be  presumed.    State  vs.  Short,  491. 

20.  Proof  of  a  killing  with  a  deadly  weapon  raises  a  presumption  of 
malice  aforethought.    Id. 

21.  Under  the  statute,  one  indicted  for  murder  may  be  found  guilty 
of  either  degree  of  murder  or  of  manslaughter.    State  vs.  Reese,  434. 

22.  Where,  in  an  affray,  deceased  was  accidentally  shot  while  accused 
was  attempting  to  disarm  him,  or  to  prevent  deceased  from  injuring 
him,  murder  was  not  committed.    State  vs.  Primrose,  164. 

23.  The  jury  being  the  sole  judges  of  the  facts  in  a  prosecution  for 
homicide,  may  take  into  consideration  the  contrast  in  size  between 
accused  and  deceased.    Id. 

24.  Under  the  statutes  making  the  intentional  pointing  of  a  deadly 
weapon  at  or  toward  another  a  misdemeanor,  and  providing  that  when 
death  results  from  an  unlawful  act,  though  not  malicious,  the  one  doing 
the  killing  shall  be  guilty  of  manslaughter,  one  accused  of  homicide  can- 
not be  acquitted  on  the  ground  that  the  shooting  was  accidental,  if  the 
gun  was  intentionally  pointed  at  deceased.     State  vs.  Reese,  434. 

25.  A  killing  done  with  a  deadly  weapon  is  presumed  to  have  been 
done  maliciously.     Id. 

26.  One  assaulted  upon  a  sudden  affray  and  believing  himself  to  be 
in  imminent  danger  of  being  killed  or  receiving  great  bodily  harm,  may, 
to  avoid  such  injuries,  use  a  deadly  weapon  in  his  defense.  State  vs. 
Short,  491. 

Impersonation  of  Voter. 

1.  Impersonation  of  a  voter  at  a  valid  municipal  election  was  an 
offense  at  the  common  law.  Therefore,  if  the  statute  relating  to  such  im- 
personation applies  to  general  elections  only,  it  would  not  be  ground  for 
quashing  the  indictment.     State  vs.  Fitzsimmons,  541. 

2.  19  Del.  Laws,  c.  727,  §  11,  provides  that  voters  otherwise  qualified 
and  who  shall  have  registered  at  the  general  election  next  pnor  to  a 
municipal  election  are  entitled  to  vote  thereat.  21  Del.  Laws,  c.  36,  §  19, 
provides  that  the  regitration  books  shall  be  kept  by  the  clerk  of  the  peace 
of  the  county  and  open  to  public  inspection.  Registration  laws  do  not 
require  registration  tor  municipal  elections,  and  there  is  no  requirement 
for  delivery  of  such  books  at  any  time  to  the  election  officers  at  a  muni- 
cipal election.  Held,  on  a  motion  to  quash  an  indictment  for  impersona- 
tion of  a  voter  at  a  municipal  election,  on  the  ground  that  no  valid  elec- 
tion was  had,  because  the  clerk  had  no  authority  to  deliver  the  books 
and  the  officers  no  means  of  determining  qualifications  of  voters,  that  the 
court  would  not  assume  that  voters  were  not  qualified,  but  assume  the 
contrary,  in  favor  of  the  validity  of  an  election  under  color  of  law,  and 
the  motion  would  be  refused.    Id. 
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Indictment  and  Information. 

1.  An  averment  in  an  indictment  that  defendant  by  false  pretenses 
obtained  two  oxen  from  prosecutor  was  an  averment  of  obtaining  by  false 
pretenses  a  "chattel",  within  Rev.  Code  1852,  amended  to  1893,  p.  967 
11  Del.  Laws,  c.  418)  J  1,  providing  that  if  any  person  shall  by  any  false 
pretenses  obtain  from  any  other  person  any  chattel,  with  intent  to  cheat 
any  person  of  the  same,  he  shall  be  guilty  of  a  misdemeanor,  etc.,  and, 
no  averment  of  the  value  of  the  chattel  being  required,  proof  thereof,  if 
averred,  was  unnecessary.    State  vs.  Holden,  429. 

2.  Where  an  indictment  charged  that  defendant  made  a  false  repre- 
sentation to  T.,  respecting  the  age  of  a  horse,  with  the  intent  and  for  the 
purpose  of  cheating  and  defrauding  T.,  that  defendant  knew  at  the  time 
he  made  such  pretense  that  it  was  false,  and  that  by  reason  of  such  false 
pretense  he  obtained  certain  oxen  from  T.,  it  was  necessary  for  the  state 
to  prove  all  of  such  charges  beyond  a  reasonable  doubt  in  order  to  convict. 
Id. 

3.  Impersonation  of  a  voter  at  a  valid  municipal  election  was  an 
offense  at  the  common  law.  Therefore,  if  the  statute  relating  to  such 
impersonation  applies  to  general  elections  only,  it  would  not  be  ground 
for  quashing  the  indictment.    State  vs.  FitMsimmons,  541. 

4.  19  Del.  Laws,  c.  727,  }  11,  provides  that  voters  otherwise  qualified 
and  who  shall  have  registered  at  the  general  election  next  pnor  to  a 
municipal  election  are  entitled  to  vote  thereat.  21  Del.  Laws,  c.  36,  §  19, 
provides  that  the  registration  books  shall  be  kept  by  the  clerk  of  the 
peace  of  the  county  and  open  to  public  inspection.  Registration  laws  do 
not  require  registration  for  municipal  elections,  and  there  is  no  require- 
ment for  delivery  of  such  books  at  any  time  to  the  election  officers  at  a 
municipal  election.  Held,  on  a  motion  to  quash  an  indictment  for  imper- 
sonation of  a  voter  at  a  municipal  election,  on  the  ground  that  no  valid 
election  was  had,  because  the  clerk  had  no  authority  to  deliver  the  books 
and  the  officers  no  means  of  determining  qualifications  of  voters,  that  the 
court  would  not  assume  that  voters  were  not  qualified,  but  assume  the 
contrary,  in  favor  of  the  validity  of  an  election  under  color  of  law,  and  the 
motion  would  be  refused.    Id. 

5.  Where  an  indictment  for  perjury  contains  more  than  one  distinct 
assignment  of  perjury  upon  the  same  testimony,  it  will  be  sufficient  if 
any  one  of  the  assignments  be  proved,  and  the  proof  of  the  substance  is 
sufficient,  provided  it  is  in  substance  and  effect  the  whole  of  what  is  con- 
tained in  the  assignment.    State  vs.  Thomas,  20. 

6.  Information  filed  by  Attorney  General  before  a  justice  of  the  peace 
charging  defendant  with  having  in  his  possession  January  3,  1911,  after 
the  same  had  been  killed,  six  quail  and  five  rabbits,"  quashed  on  appeal. 
Ainscow  vs.  State,  545. 

See  also  Larceny,  1,  2, 4. 

Intent. 

1.  Upon  an  indictment  under  Act  Gen.  Assent.,  March  20,  1905  (23 
Del.  Laws,  c.  206),  providing  that  the  breaking  and  entering  of  any  car, 
or  the  willful  entering  of  any  car  without  breaking,  with  intent  to  commit 
a  felony,  is  a  misdemeanor,  it  must  be  proved  that  the  car  at  the  time  of 
the  breaking  contained  goods  of  some  value,  which  were  the  subject  of 
larceny  and  owned  by  the  person  named  in  the  indictment,  and  that  de- 
fendant had  an  intent  to  steal  such  goods.    State  vs.  Davenport,  et  al.,  12. 

2.  The  intent  to  be  proved  under  an  indictment  under  Act  Gen. 
Assent.,  March  20,  1905  (23  Del.  Laws,  c.  206),  may  be  proved  by  cir- 
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cumstantial  evidence  sufficient  to  satisfy  the  jury,  not  only  that  the  cir- 
cumstances are  consistent  with  the  commission  by  the  accused  of  the 
crime  charged,  but  also  that  the  facts  shown  are  inconsistent  with  any 
other  reasonable  conclusion.    Id. 

3.  The  element  of  intent  to  commit  murder  must  be  proved,  in  a 

Erosecution  for  assault  with  intent  to  commit  murder,  beyond  a  reasona- 
le  doubt.    State  vs.  Johnson,  49. 

4.  It  is  essential  to  the  offense  of  embezzlement  by  a  bailee  that  the 
money  was  converted  with  intent  to  defraud  the  owner.  State  vs.  Brew- 
ington,  71. 

5.  The  intent  to  defraud  in  converting  the  bailed  property,  essential 
to  the  offense  of  embezzlement  by  a  bailee,  may  be  proved  either  by 
direct  or  circumstantial  evidence.    Id. 

6.  While,  as  a  rule,  voluntary  intoxication  does  not  excuse  or  mitigate 
a  crime,  where  a  particular  intent  is  an  essential  element  of  the  offense, 
as  in  embezzlement  by  a  bailee,  evidence  of  accused's  intoxication  at  the 
time  is  competent  on  the  question  whether  he  was  capable  of  an  intent 
to  convert,  so  that  accused  was  not  guilty  of  embezzlement  as  a  bailee 
if,  when  he  converted  to  his  own  use  money  intrusted  to  him  he  was 
incapable  by  intoxication  of  forming  an  intent  to  defraud  the  owner 
thereof;  but  he  was  guilty  if  though  under  the  influence  of  intoxicants 
he  retained  mental  capacity  to  distinguish  between  right  and  wrong,  as 
to  the  embezzlement  and  was  able  to  form  a  fraudulent  intent  to  convert 
the  money.    Id. 

7.  Testimony  is  admissible  of  the  commission  of  similar  offenses  by 
accused  about  the  time  of  the  commission  of  the  offense  charged,  where 
fraud  is  involved,  and  intent  or  guilty  knowledge  is  an  essential  element, 
so  that,  in  a  prosecution  for  conspiracy  to  commit  larceny,  evidence  was 
admissible  that,  at  about  the  time  of  the  commission  of  the  offense 
charged,  accused  and  others  procured  from  witness  money  by  devices 
similar  to  those  he  was  charged  with  having  used  in  the  present  case,  for 
the  purpose  of  showing  intent  or  design,  but  not  for  the  purpose  of  prov- 
ing another  offense.    State  vs.  Effler,  92. 

8.  Larceny  is  the  felonious  taking  and  carrying  away  of  the  personal 
property  of  another,  with  the  intent  to  convert  it  to  the  use  of  the  taker 
without  the  consent  of  the  owner.    State  vs.  De  Luca,  158. 

9.  In  a  prosecution  for  larceny,  the  State  must  prove  that  the  property 
taken  was  personal  property  of  some  value  belonging  to  the  owner  named 
in  the  indictment  and  that  it  was  taken  feloniously  by  the  defendant 
with  intent  to  convert  it  to  his  own  use  within  two  years  prior  to  the  find- 
ing of  the  indictment,  and  in  the  county  in  which  the  case  was  being 
prosecuted.    Id. 

10.  To  constitute  "a  taking",  in  larceny,  the  property  need  only  be 
separated  from  the  owner,  so  that  its  removal  from  one  place  to  another 
feloniously,  intending  to  convert  it  to  one's  own  use,  is  sufficient.    Id. 

1 1 .  "Malice  aforethought ",  as  it  exists  in  murder,  is  a  deliberate  and 
formed  design  to  kill,  which  may  be  manifested  by  a  lying  in  wait,  ante- 
cedent threats,  former  grudge,  ill-will,  spite,  hatred,  or  any  circum- 
stances that  show  the  accused's  intent  toward  his  victim  at  the  time  of 
the  killing.    State  vs.  Primrose,  164. 

12.  The  intent  of  the  person  entering  is  immaterial  in  an  action  of 
trespass  if  the  entry  be  made  without  justifiable  cause  or  purpose,  or 
license  or  title.    Phillips  vs.  BritHngham,  173. 

13.  Where  a  dwelling  is  broken  and  entered  into,  and  goods  are 
stolen  therefrom  at  the  time,  the  finding  of  the  goods  soon  after  in  the 
possession  of  a  person  is  prima  facie  evidence  of  his  commission  of  the 
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breaking  and  entering,  as  well  as  the  intent  with  which  he  did  so.    State 
vs.  Cole,  184. 

14.  If  accused  discharged  a  gun  with  intent  to  murder  some  one  else 
than  the  person  actually  filled,  or  without  any  specific  intent  to  murder 
any  one,  but  intentionally  and  with  reckless  disregard  of  human  life, 
he  would  be  guilty  of  assault  with  intent  to  commit  murder,  since  every 
one  is  presumed  to  intend  the  probable  consequences  of  his  act.  State 
vs.  Hill,  537. 

15.  Where,  in  a  prosecution  for  assault  with  intent  to  murder  S., 
there  was  no  evidence,  showing  that  accused  intended  to  murder  S.,  the 
jury  could  not  find  such  felonious  intent.    Id. 

Intoxicating  Liquor. 

1.  In  a  prosecution  for  the  sale  of  spirituous  liquor,  the  defendant,  to 
avail  himself  of  the  defense  that  the  Jamaica  ginger  sold  by  him  was  not 
a  spirituous  liquor,  but  was  a  medicine,  and  was  sold  in  good  faith  as  such, 
must  prove  it  to  the  satisfaction  of  the  jury.     State  vs.  Hastings,  482. 

2.  A  person  has  the  right  to  sell  Jamaica  ginger,  the  same  being  a 
medicine,  for  medicinal  purposes,  but  he  has  no  right  to  sell  Jamaica  gin- 

fer,  a  spirituous  liquor,  even  if  it  be  a  medicine,  to  be  used  as  a  beverage. 
d. 

3.  To  convict  one  of  a  sale  of  spirituous  liquor,  it  is  necessary  for  the 
jury  to  find  that  accused  sold  the  liquor  with  intention  that  it  be  used 
as  a  beverage,  irrespective  of  the  subsequent  uses  to  which  the  purchaser 
put  it.    Id. 

4.  In  determining  the  purpose  for  which  accused  sold  Jamaica  gin- 
ger, the  jury  must  consider  all  the  evidence  concerning  the  facts  and  cir- 
cumstances surrounding  the  sale,  including  the  amount  sold  and  state- 
ments made  by  the  purchaser,  as  well  as  any  actual  knowledge  the  accused 
had.    Id. 

5.  A  person  selling  spirituous  liquor  as  medicine  must  make  the  sale 
in  good  faith  as  such,  and  he  must  use  reasonable  care  and  prudence  to 
ascertain  for  what  purpose  it  is  to  be  used.    Id. 

6.  Where  a  clerk,  acting  as  agent  for  accused,  sells  spirituous  liquor 
with  the  authority  or  consent  or  under  the  direction  of  the  accused,  his 
act  is  the  act  of  the  accused,  and  the  accused  is  as  criminally  liable  as 
though  he  himself  made  the  sale.    Id. 

7.  It  is  no  defense,  in  a  prosecution  for  unlawfully  selling  spirituous 
liquor,  that  the  liquor  was  sold  as  a  medicine,  where  accused  was  not 
authorized  to  sell  medicine.    State  vs.  Buckman,  591. 

See  Intoxication. 

Larceny. 

1.  Where  an  indictment  is  brought  under  Act  Gen.  Assent.,  March  20, 
1905  (23  Del.  Laws,  c.  206),  by  which  the  breaking  and  entering  of  any 
car  with  intent  to  steal  is  made  a  misdemeanor,  the  prsecution  must 
prove  that  the  car  was  broken  and  entered  in  the  county  in  which  the 
indictment  is  laid.    State  vs.  Davenport  etal.t  12. 

2.  Upon  an  indictment  under  Act  Gen.  Assent.,  March  20,  1905  (23 
Del.  Laws,  c.  206),  providing  that  the  breaking  and  entering  of  any  car, 
or  the  willful  entering  of  any  car  without  breaking,  with  intent  to  com 
mit  a  felony,  is  a  misdemeanor,  it  must  be  proved  that  the  car  at  the  time 
of  the  breaking  contained  goods  of  some  value,  which  were  the  subject 
of  larceny  and  owned  by  the  person  named  in  the  indictment,  and  that 
defendant  had  an  intent  to  steal  such  goods.    Id. 
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3.  Personal  property,  including  any  goods  and  chattels,  is,  as  a  general 
rule,  the  subject  of  larceny.    Id. 

4.  Where  an  indictment  for  breaking  and  entering  a  car  with  intent 
to  steal  alleges  the  ownership  of  the  goods  described  to  be  in  a  railroad 
company,  the  railroad  company  need  not  be  the  absolute  owner  of  such 
property;  it  being  sufficient  that  the  goods  were  in  its  possession  for 
transportation,    id. 

5.  At  common  law,  as  Well  as  by  statute,  "larceny"  is  the  wrongful 
taking  and  carrying  away  of  the  personalty  of  another,  with  a  felonious 
intent  to  convert  it  to  the  taker's  use  without  the  owner's  consent. 
State  vs.  Brewington,  71. 

6.  16  Del.  Laws,  c.  153,  makes  it  embezzlement  for  a  servant  or 
agent,  having  property  in  his  possession  as  such,  to  wrongfully  convert 
it  to  his  own  use,  though  the  property  has  never  been  in  the  possession  of 
the  master  or  employer.  Acts  Gen.  Assent.,  May  3{  1893  (19  Del.  Laws, 
c.  782),  makes  one  guilty  of  a  misdemeanor  who,  being  a  bailee  of  money 
or  property,  the  subject  of  larceny,  embezzles  or  fraudulently  converts 
it  to  his  own  use.  Held,  that  the  statutes  made  it  "embezzlement"  to 
fraudulently  appropriate  to  his  own  use  personalty  of  another  coming 
into  the  appropriator's  hands  lawfully  with  the  owner's  consent,  as  his 
bailee  or  in  any  other  fiduciary  capacity.   Id. 

7.  Larceny  is  the  felonious  taking  and  carrying  away  of  the  personal 
property  of  another,  with  the  intent  to  convert  it  to  the  use  of  the  taker 
without  the  consent  of  the  owner.   State  vs.  De  Luca,  158. 

8.  In  a  prosecution  for  larceny,  the  state  must  prove  that  the  prop- 
erty taken  was  personal  property  of  some  value  belonging  to  the  owner 
named  in  the  indictment  and  that  it  was  taken  feloniously  Dy  the  defend- 
ant with  intent  to  convert  it  to  his  own  use  within  two  years  prior  to  the 
finding  of  the  indictment,  and  in  the  county  in  which  the  case  was  being 
prosecuted.    Id. 

9.  Where  goods  have  been  recently  stolen  and  found  in  the  posses- 
sion of  another,  such  person  is  presumed  in  law  to  be  the  thief,  unless  he 
satisfactorily  explains  to  the  jury  how  he  acquired  them,  such  as  by  mis- 
take, or  without  his  knowledge  or  consent.    Id. 

10.  To  constitute  "a  taking"  in  larceny,  the  property  need  only  be 
separated  from  the  owner,  so  that  its  removal  from  one  place  to  another 
feloniously,  intending  to  convert  it  to  one's  own  use,  is  sufficient.    Id. 

See  also  Bailment,  635. 

Lotteries. 

1.  Rev.  Code  1852,  amended  to  1893,  p.  396  (12  Del.  Laws,  c.  33), 
provides  that  if  any  person  shall  sell  or  dispose  of  any  lottery  policy, 
certificate,  or  of  anything  by  which  such  person  or  any  number  of  per- 
sons promises  or  guarantees  that  any  particular  number,  character,  tic- 
ket, or  certificate  shall,  in  an  event  or  on  the  happening  of  any  contin- 
gency in  the  nature  of  a  lottery,  entitle  the  purchaser  or  holder  to  receive 
money,  property,  or  evidence  of  debt,  every  person  so  offending  shall 
on  conviction  be  subject  to  a  penalty.  Held,  that  the  fact  that  tickets 
representing  membership  in  a  baseball  pool  did  not  in  themselves  show  a 
promise  or  guaranty  that  on  the  happening  of  an  event,  the  holder  should 
be  entitled  to  money,  did  not  save  the  scheme  from  being  a  violation  of 
the  statute,  since  the  term  "lottery",  as  used  therein,  includes  any 
scheme  for  the  distribution  of  money  or  prizes  by  chance,  not  limited 
to  a  sale  of  tickets  nor  to  the  terms  or  promises  printed  or  written  upon 
them.    State  vs.  Sedgwick,  453. 
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2.  Whore  a  lottery  scheme  involved  more  than  appeared  on  tickets 
issued  in  the  conduct  thereof,  its  character  and  extent  could  be  shown 
by  anyproper  testimony.    Id. 

3.  Where  a  baseball  pool  involved  a  double  hazard  of  selection  of  a 
combination  of  numbers  designated  by  a  drawing  to  be  representative 
of  certain  baseball  clubs,  the 'winnings  on  which  were  determined  by  the 
baseball  score,  the  prize  being  given,  not  to  hi™  who  might  forecast  the 
results  of  the  games  either  in  victories  or  runs,  but  to  him  who  selected 
and  paid  for  combinations  of  numbers,  each  representing  a  club,  not 
selected  by,  but  designated  for,  him,  the  total  numbers  of  which 
approached  nearest  the  highest  total  of  runs  made  in  a  given  time  by  a 
like  number  of  clubs,  the  payment  of  the  prizes  depended  on  the  happening 
of  a  contingency  in  the  nature  of  a  lottery,  and  was  prohibited  by  Rev. 
Code  1852,  amended  to  1893,  p.  396  (12  Del.  Laws,  c.  33).    Id. 

Malicious  Mischief. 

1.  "Malicious  mischief",  in  the  absence  of  statutes,  is  a  common- 
law  offense,  and  is  an  indictable  offense  under  the  statute  by  wh<ch  all 
offenses,  indictable  at  common  law  and  not  specially  provided  for  by 
statute,  are  deemed  misdemeanors.  It  is  any  malicious  or  mischievous 
injury,  either  to  the  rights  of  another  or  to  those  of  the  public  generally. 
It  embraces  all  malicious  physical  injuries  to  the  rights  of  another,  and 
malice  is  an  essential  element  of  the  offense.   State  vs.  Wright,  393. 

2.  Malice,  as  an  element  of  malicious  mischief,  is  not  restricted  .to 
ill  will  or  revenge  against  the  owner  or  possessor  of  the  property  injured; 
but  a  willful  or  wanton  injury  to  property,  under  circumstances  indicat- 
ing a  malignant  spirit  or  mischief,  is  sufficient  to  constitute  malicious 
mischief,  and  such  malice  may  be  either  expressed  or  implied.    Id. 

3.  Express  malice,  as  an  element  of  malicious  mischief,  may  be  shown 
by  the  declarations  or  confessions  of  the  accused  in  connection  with  the 
unlawful  act,  and  implied  malice  by  the  doing  of  a  willful  or  wanton 
unlawful  act.    Id. 

4.  Where  the  act  complained  of  in  a  prosecution  for  malicious  mischief 
is  done  under  a  bona  fide  claim  of  right,  such  claim  repels  the  presump- 
tion of  malice  and,  if  proved,  is  a  good  defense;  but,  if  the  accused  does 
more  damage  than  is  reasonably  necessary  for  the  assertion  or  protection 
of  such  claim  of  right,  he  is  without  defense.   Id. 

Pbijury. 

1 .  Perjury  at  common  law  is  committed  when  a  lawful  oath  is  admin- 
istered in  some  judicial  proceeding  or  in  due  course  of  justice  to  a  person 
who  swears  willfully,  absolutely,  and  falsely  in  a  matter  material  to  the 
issue  or  point  in  question.    State  vs.  Thomas,  20. 

2.  On  a  trial  for  perjury,  under  Rev.  Code  1852,  amended  to  1893,  p. 
951,  c.  130,  Sec.  1,  consisting  of  a  denial  by  the  witness  of  the  making  of 
specified  statements  in  an  examination  before  the  Attorney  General, 
shortly  before  the  trial  of  one  P.  for  murder,  as  to  how  the  deceased  was 
shot,  the  official  court  stenographer  having  testified  as  to  defendant's 
4enial  it  was  improper  to  ask  such  stenographer,  on  cross  examination  as 
to  what  defendant  testified  to  in  the  perjury  case  as  to  how  the  shooting 
occurred,  as  to  what  he  testified  to  at  the  trial  of  P.  as  to  a  promise  made 
to  P.  to  testify  for  him,  as  to  whether  accused  was  asked  at  the  trial  of 
P.  what  was  meant,  when  he  said  at  the  preliminary  hearing, "  Remember 
what  I  told  you,"  and  as  to  what  accused  testified  to  at  the  trial  of  P. 
as  to  what  she  had  promised  P.  to  testify  to.    Id. 
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3.  To  convict  of  perjury,  the  state  must  show  beyond  a  reasonable 
doubt  that  the  alleged  false  testimony  was  in  fact  false,  and  known  by 
accused  to  be  false  at  the  time  it  was  given.    Id. 

4.  Where  an  indictment  for  perjury  contains  more  than  one  distinct 
assignment  of  perjury  upon  the  same  testimony,  it  will  be  sufficient  if 
any  one  of  the  assignments  be  proved,  and  the  proof  of  the  substance 
is  sufficient,  provided  it  is  in  substance  and  effect  the  whole  of  what  is 
contained  in  the  assignment.    Id. 

5.  Where  a  person  is  indicted  for  perjury,  it  must  appear  that  the 
matter  testified  to  was  either  directly  pertinent  to  the  issue  or  point  in 
question,  or  tended  to  prove  such  issue  or  point.    Id. 

6.  On  a  trial  for  perjury,  consisting  of  a  denial  of  the  making  of  a 
written  statement  before  the  Attorney  General,  all  the  testimony  adduced 
at  the  trial  in  such  perjury  case  respecting  the  statement  to  the  Attorney 
General,  as  well  as  that  given  in  the  proceedings  in  which  the  denial  was 
made,  should  be  considered  by  the  jury.    Id. 

7.  Where  a  statute  makes  perjury  a  felony,  without  defining  what 
constitutes  perjury,  it  must  be  denned  as  it  was  known  at  common 
law.    State  vs.  Rash,  77. 

8.  The  offense  of  perjury  is  committed  when  a  lawful  oath  is  admin- 
istered in  some  judicial  proceeding  or  in  due  course  of  justice  to  a  person 
who  swears  willfully,  absolutely,  and  falsely  in  a  matter  material  to  the 
issue  or  point  in  question.    Id. 

9.  Where  an  indictment  for  perjury  contains  several  counts  for  the 
same  offense,  proof  of  defendant's  guilt  under  any  one  of  the  counts  is 
sufficient  to  warrant  a  verdict  of  guilty.    Id. 

10.  The  law  presumes  that  every  one  accused  of  crime  is  innocent  until 
proven  guilty  beyond  a  reasonable  doubt.    Id. 

Pointing  Gun,  Intentionally. 

Under  the  statutes  making  the  intentional  pointing  of  a  deadly  weapon 
at  or  toward  another  a  misdemeanor,  and  providing  that  when  death 
results  from  an  unlawful  act,  though  not  malicious,  the  one  doing  the 
killing  shall  be  guilty  of  manslaughter,  one  accused  of  homicide  cannot 
be  acquitted  on  the  ground  that  the  shooting  was  accidental,  if  the  gun 
was  intentionally  pointed  at  deceased.    State  vs.  Reese,  434. 

Rape. 

1.  In  a  prosecution  for  the  rape  of  a  young  child,  a  physician  testified 
that  he  examined  prosecutrix  shortly  after  accused's  arrest,  and  found 
her  hymen  ruptured  and  inflamed,  indicating  a  partial  or  complete  pene- 
tration of  her  sexual  organ  by  a  foreign  body;  and,  before  another  physi- 
cian was  called  to  testify  to  the  fact  that  prosecutrix  was  affected  by  a 
venereal  disease  contracted  by  sexual  intercorse,  the  state  recalled 
prosecutrix,  who  had  previously  testified  that  accused  had  penetrated 
her  body  with  his  sexual  organ,  and  asked  her  if  any  other  than  accused 
had  penetrated  her  with  his  sexual  organ,  which  question  she  answered 
in  the  negative.  Held,  that  prosecutrix's  testimony  that  no  other  than 
accused  had  penetrated  her  was  admissible,  in  connection  with  the  tes- 
timony that  her  hymen  was  ruptured  and  inflamed,  and  preparatory 
to  the  testimony  of  the  other  physician.    Colombo  vs.  State,  28. 

2.  Sexual  penetration  is  an  essential  element  of  the  crime  of  rape.    Id. 

3.  Sexual  intercourse  may  be  proven  in  a  rape  case,  either  by  direct 
evidence,  or  by  circumstantial  evidence  from  which  penetration  is  a 
necessary  inference.    Id. 


INDEX.  647 


CRIMINAL  LAW—  Continued. 

4.  In  analogy  to  the  rule  permitting  evidence  of  marks  of  violence 
to  prosecutrix's  private  parts  in  a  rape  case,  in  order  to  show  sexual  inter- 
course, and,  inferentially,  penetration,  proof  that  prosecutrix  had  a 
venereal  disease,  which  could  only  have  been  contracted  by  sexual 
intercourse,  was  admissible  in  a  rape  case  to  show  penetration,  in  connec- 
tion with  prosecutrix's  testimony  that  accused  was  the  only  man  whose 
organ  had  ever  penetrated  her.    Id. 

5.  Testimony  was  admitted  in  a  rape  case  of  the  fact  that  prosecutrix 
had  a  venereal  disease,  communicable  only  by  sexual  intercourse,  for  the 
purpose  of  showing  penetration,  either  by  considering  that  evidence,  in 
connection  with  evidence  that  accused  was  the  only  man  who  had  had 
intercourse  with  her,  or  in  connection  with  evidence  that  accused  had  a 
similar  disease;  but  the  state  failed  to  prove  that  accused  had  a  similar 
disease  at  the  time  of  the  alleged  rape,  whereupon  accused  moved  to 
strike  the  testimony  that  prosecutrix  was  infected  with  a  venereal  dis- 
ease. Held,  that  the  motion  to  strike  was  properly  overruled,  since  such 
evidence  was  competent  to  show  penetration,  in  connection  with  the 
proof  that  accused  was  the  only  man  who  ever  had  intercourse  with 
prosecutrix,  notwithstanding  the  state's  failure  to  prove  that  he  had  a 
similar  venereal  disease.    Id. 

Presumptions. 

1.  A  person  charged  with  a  crime  is  presumed  to  be  innocent  till  he 
is  proven  guilty  to  the  satisfaction  of  the  jury  beyond  a  reasonable  doubt, 
and  the  burden  of  proof  is  on  the  state.  State  vs.  Coates,  424;  State  vs. 
Reese,  434;  State  vs,  De  Luca,  158;  State  vs.  Hastings,  482;  State  vs. 
Thomas,  20;  State  vs.  Massey ;'501 ;  State  vs.  Johnson,  49;State  vs.  Roberts,  140. 

2.  Since  an  accused  is  presumed  to  be  innocent,  until  his  guilt  is 
proved  beyond  a  reasonable  doubt,  the  jury  must  acquit  if  they  have  a 
reasonable  doubt  on  any  material  element  of  the  offense.  State  vs.  Effler, 
92. 

3.  The  legal  presumption  of  malice  which  arises  from  proof  of  a  homi- 
cide is  not  malice  aforethought,  but  is  only  implied  malice,  and  so  only 
murder  in  the  second  degree  can  be  presumed.   State  vs.  Short,  491. 

4.  Where  goods  have  been  recently  stolen  and  found  in  the  posses- 
sion of  another,  such  person  is  presumed  in  law  to  be  the  thief,  unless  he 
satisfactorily  explains  to  the  jury  how  he  acquired  them,  such  as  by  mis- 
take, or  without  his  knowledge  or  consent.    State  vs.  De  Luca,  158. 

5.  Whenever  a  homicide  is  committed  deliberately  or  without  ade- 
quate cause,  the  law  presumes  that  it  was  done  with  malice,  and  the  bur- 
den is  on  accused  to  show  from  the  evidence,  or  by  inference  from  the 
circumstances  of  the  case,  that  it  was  not  so  done.    State  vs.  Reese,  434. 

6.  A  killing  done  with  a  deadly  weapon  is  presumed  to  have  been  done 
maliciously.    Id. 

Self-Dbfensb. 

1.  The  burden  of  establishing  self-defense  is  on  accused.  State  vs. 
Reese,  434;   State  vs.  Primrose,  164. 

2.  In  order  to  render  admissible  evidence  as  to  previous  quarrels, 
threats,  and  assaults,  as  between  deceased  and  accused,  where  self- 
defense  is  relied  on  in  a  homicide  case,  it  must  appear  that  deceased  indi- 
cated, by  act  or  demonstration  at  the  time  of  the  killing,  a  real  or  appar- 
ent intention  to  kill  or  inflict  great  bodily  harm  upon  accused,  and  thereby 
induced  the  latter  to  reasonably  believe  that  it  was  necessary  to  kill  to 
save  himself;  and  hence,  where  accused  had  forgiven  deceased,  her  hus- 
band, for  all  beatings  he  had  inflicted  on  her  prior  to  the  night  of  the 
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killing,  and  they  had  continued  to  live  together  as  man  and  wife,  evi- 
dence of  the  quarrels,  threats,  and  assaults  of  deceased  previous  to  the 
time  when  they  separated  on  such  night  was  inadmissible.    Id. 

3.  In  repelling  an  assault  no  more  force  may  be  used  than  is  necessary 
for  the  purpose,  and  if  a  person  assailed  uses  greater  force  he  becomes  the 
aggressor.    Id.;  State  vs.  Short,  491. 

4.  Since  no  one  may  take  the  life  of  another,  even  in  self-defense, 
unless  there  is  no  other  escape  from  death  or  great  bodily  harm,  it  is  the 
duty  of  one  attacked  to  retreat  if  he  can  safely  do  so,  or  to  use  such  other 
reasonable  means  as  are  within  his  power  to  avoid  killing  his  assailant. 
Id;  State  vs.  Reese,  434. 

5.  In  order  to  justify  one  in  killing  his  assailant,  it  is  not  sufficient  that 
he  at  the  time  believed  himself  to  be  in  danger  of  death  or  great  bodily 
harm  at  the  hands  of  the  assailant;  but  the  circumstances  must  have 
been  such  in  the  judgment  of  the  jury  as  to  justify  a  reasonable  man 
in  such  belief.    Id;  State  vs.  Reese,  434. 

6.  In  repelling  an  assault,  no  more  force  than  is  necessary  may  be 
used,  and  one  assaulted  cannot  take  the  life  of  his  assailant,  where  by 
retreat  he  may  escape  death  or  great  bodily  harm.    State  vs.  Short,  491. 

7.  One  threatened  with  an  assault  need  not  wait  until  struck,  but 
may  protect  himself  by  striking  the  first  blow  and  repelling  the  attempted 
injury.    Id. 

8.  One  assaulted  upon  a  sudden  affray,  and  believing  himself  to  be 
in  imminent  danger  of  being  killed  or  receiving  great  bodily  harm,  may, 
to  avoid  such  injuries,  use  a  deadly  weapon  in  his  defense.    Id. 

9.  In  determining  what  constitutes  reasonable  fear,  the  conduct  of 
the  deceased  before  the  killing,  the  violence  of  his  assault,  the  character 
of  the  weapon  he  employed,  and  his  superior  advantage  of  size  and  of 
strength,  as  well  as  the  accused's  knowledge  of  his  reputation  for  quarrel- 
someness and  violence,  should  be  considered.    Id. 

10.  In  order  that  one  may  avail  himself  of  the  plea  of  self-defense, 
although  he  could  have  reasonably  believed  that  he  was  in  danger  of 
death  from  deceased's  attacks,  yet  he  must  have  retreated,  if  he  could 
safely  have  done  so,  or  used  such  other  means  as  were  in  his  power  to 
avoid  killing  deceased.    State  vs.  Primrose,  164. 

11.  Where  one  accused  of  assault  with  intent  to  commit  murder  had 
reasonable  cause  to  believe,  and  did  believe,  that  he  was  in  imminent 
danger  of  death  or  great  bodily  harm,  and  that  he  had  no  other  reason- 
able means  of  avoiding  or  preventing  death  or  great  bodily  harm  than  to 
kill  an  officer  who  was  arresting  him,  his  attenpt  to  kill  the  officer  would 
be  a  justifiable  act  of  self-defense.    State  vs.  Johnson,  49. 

12.  Where  deceased  attacked  accused  in  such  a  manner  that  he  had 
reasonable  cause  to  believe,  and  did  believe,  that  he  was  in  imminent 
danger  of  death  or  great  bodily  harm,  which  he  could  not  prevent  save  by 
shooting  deceased,  his  doing  so  was  a  justifiable  act  of  self-defense.  State 
vs.  Primrose,  164. 

Wife  Beating. 

1.  While,  in  a  prosecution  for  wife  beating,  outsiders  could  testify 
that  the  prosecutrix  and  defendant  are  reputed  and  looked  upon  by  their 
neighbors  and  people  who  know  them  as  man  and  wife,  the  prosecutrix 
was  not  a  proper  witness  for  that  purpose.    State  vs.  Adams,  588. 
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2.  In  a  prosecution  for  wife  beating,  though  the  only  evidence  of  the 
marriage  was  that  of  the  prosecutrix,  who  testified  that  she  and  the  de- 
fendant were  married  in  a  certain  month,  year,  and  place,  but  did  not  know 
the  exact  date,  or  the  name  of  the  minister  who  performed  the  ceremony, 
and  had  no  certificate,  the  question  of  the  defendant's  guilt  was  properly 
submitted  to  the  jury.    Id. 

CRIMINAL  EVIDENCE.— See   also   Criminal    Law;     (Presumptions), 
Reasonable  Doubt. 

Admissibility. 

1.  Testimony  of  a  witness  that  prosecutrix  saw  accused  at  the  police 
station  on  the  day  of  his  arrest  did  not  mean  that  she  identified  him,  and 
hence  was  not  objectionable  as  secondary  evidence  as  to  his  identification. 
Colombo  vs.  State,  28. 

2.  Where  statements  have  been  made  by  a  witness  to  a  prosecuting 
attorney,  bearing  on  the  guilt  of  a  person  under  investigation  for  bri- 
bery, and  where,  on  the  trial  of  such  person  for  bribery,  the  witness  de- 
nied making  such  statements  and  has  been  indicted  for  perjury  on  such 
denial,  the  statements  to  the  prosecuting  attorney  are  not  privileged, 
and  may  be  admitted  in  evidence  against  the  witness  under  an  indictment 
for  penury.    State  vs.  Rash,  77. 

3.  Where  the  testimony  at  an  investigation  before  a  prosecuting  attor- 
ney was  taken  down  and  correctly  transcribed  and  produced  in  court  at 
a  subsequent  trial  by  the  public  stenographer,  by  whom  it  was  taken  and 
who  is  a  witness  at  the  trial,  he  may  be  permitted  to  read  from  the  tran- 
script when  asked  what  the  witness  had  testified.    Id. 

4.  Where  the  testimony  given  at  a  previous  trial  had  been  taken  down 
in  shorthand  by  the  official  court  stenographer,  by  whom  it  is  produced 
when  he  is  called  as  a  witness  for  the  state  in  a  subsequent  trial,  and  he 
has  testified  that  the  transcript  is  a  true  and  correct  copy  of  the  testimony 
given,  he  may  be  permitted  to  read  therefrom.    Id. 

5.  In  a  prosecution  for  perjury,  the  state  offered  evidence  that  the 
defendant  stated  under  oath  to  a  Deputy  Attorney  General,  who  was 
investigating  a  charge  of  election  bribery,  that  a  person  named  had 
attempted  to  influence  defendant's  vote  by  the  use  of  money,  and  upon  this 
testimony,  an  indictment  was  filed  against  the  person  named,  charging 
him  with  having  offered  defendant  money  for  his  vote,  and  defendant, 
when  sworn  as  a  witness  in  that  case,  denied  having  made  the  alleged 
statements  before  the  Deputy  Attorney  General.  Held  that,  if  the 
defendant  made  such  absolute  and  false  denial  of  having  made  the  alleged 
statements  to  the  Deputy  Attorney  General,  then  the  denial  was  material 
to  the  trial  of  the  bribery  case,  in  that  it  affected  his  credibility  as  a 
witness.    Id. 

6.  In  the  trial  of  an  indictment  for  perjury,  the  jury,  in  determining 
whether  the  alleged  false  statements  of  the  defendant  were  made  by  him 
willfully,  absolutely,  and  corruptly,  may  consider  all  of  the  statements 
made  by  the  defendant,  testifying  in  the  trial  in  which  the  alleged  false 
statements  were  made.    Id. 

7.  Testimony  is  admissible  of  the  commission  of  similar  offenses  by 
accused  about  the  time  of  the  commission  of  the  offense  charged,  where 
fraud  is  involved,  and  intent  or  guilty  knowledge  is  an  essential  element, 
so  that,  in  a  prosecution  for  conspiracy  to  commit  larceny,  evidence  was 
admissible  that,  at  about  the  time  of  the  commission  of  the  offense 
charged,  accused  and  others  procured  from  witness  money  by  devices 
similar  to  those  he  was  charged  with  having  used  in  the  present  case,  for 
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the  purpose  of  showing  intent  or  design,  but  not  for  the  purpose  of  prov- 
ing another  offense.    State  vs.  Effler,  92. 

8.  The  acts,  declarations,  and  statements  of  alleged  co-conspirators 
cannot  be  considered  against  accused  until  the  state  proves  an  unlawful 
conspiracy  or  combination  between  accused  and  the  others.    Id. 

9.  In  order  to  render  admissible  evidence  as  to  previous  quarrels, 
threats,  and  assaults,  as  between  deceased  and  accused,  where  self- 
defense  is  relied  on  in  a  homicide  case,  it  must  appear  that  deceased  indi- 
cated, by  act  or  demonstration  at  the  time  of  the  killing,  a  real  or  appar- 
ent intention  to  kill  or  inflict  great  bodily  harm  upon  accused,  and  there- 
by induced  the  latter  to  reasonably  believe  that  it  was  necessary  to  kill 
to  save  himself;  and  hence,  where  accused  had  forgiven  deceased,  her 
husband,  for  all  beatings  he  had  inflicted  on  her  prior  to  the  night  of  the 
killing,  and  they  had  continued  to  live  together  as  man  and  wife,  evi- 
dence of  the  quarrels,  threats,  and  assaults  of  deceased  previous  to  the 
time  when  they  separated  on  such  night  was  inadmissible.  State  vs. 
Reese,  434. 

10.  In  a  murder  trial,  testimony  of  accused  that  deceased,  her  hus- 
band, on  leaving  her  some  thirty  minutes  before  the  shooting,  had  a  razor 
in  his  hand  and  threatened  to  kill  her,  was  admissible  in  connection  with 
testimony  of  accused  that,  when  she  met  defendant,  he  threw  his  hand 
back  and  stepped  toward  her,  and  she  feared  he  would  cut  her  with  the 
razor.    Id. 

11.  In  a  prosecution  for  homicide,  where  self-defense  was  relied  on, 
the  accused  could  not  testify  as  to  communications  whereby  the  deceased 
told  him  of  the  trouble  he  had  had  with  others.    State  vs.  Short,  491. 

12.  In  a  prosecution  for  wife  beating,  though  the  only  evidence  of  the 
marriage  was  that  of  the  prosecutrix,  who  testified  that  she  and  the 
defendant  were  married  in  a  certain  month,  year,  and  place,  but  did  not 
know  the  exact  date,  or  the  name  of  the  minister  who  performed  the  cere- 
mony, and  had  no  certificate,  the  question  of  the  defendant's  guilt  was 
properly  submitted  to  the  jury.    State  vs.  Adams,  588. 

13.  Where  in  a  prosecution  for  assault  and  battery,  alleged  to  have 
been  committed  by  defendant  on  prosecutor  as  the  fatter  was  digging 
up  a  fence  post  on  land  alleged  to  belong  to  defendant,  the  state  admitted 
that  defendant  believed  he  was  the  owner  of, the  land,  evidence  of  de- 
fendant's title  to  the  land  was  inadmissible.    State  vs.  Brittingham,  330. 

14.  Under  the  statute  declaring  what  questions  may  be  put  to  a  juror 
on  his  voir  dire  in  a  capital  case,  a  question  as  to  whether  the  juror  has 
conscientious  scruples  against  returning  a  verdict  of  guilty  on  circumstan- 
tial evidence,  where  the  punishment  is  death,  is  properly  excluded.  State 
vs.  Roberts  140. 

14.  The  jury  being  the  sole  judges  of  the  facts  in  a  prosecution  for 
homicide  may  take  into  consideration  the  contrast  in  size  between 
accused  and  deceased.    State  vs.  Primrose  164. 

15.  Where  a  lottery  scheme  involved  more  than  appeared  on  tickets 
issued  in  the  conduct  thereof  its  character  and  extent  could  be  shown  by 
any  proper  testimony.    State  vs.  Sedgwick  453. 

16.  In  an  action  for  the  price  of  mortar  it  was  competent  for  defend- 
ant in  defense  of  the  action  or  in  reduction  of  plaintiff's  demand  to 
plead  and  prove  that  the  mortar  was  not  suitable  for  the  purpose  for 
which  he  bought  it  and  that  it  was  of  no  value  to  him.  Jones  vs.  Charles 
Warner  Co.  566. 
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17.  It  is  no  defense  in  a  prosecution  for  unlawfully  selling  spirituous 
liquor  that  the  liquor  was  sold  as  a  medicine,  where  accused  was  not 
authorized  to  sell  medicine.     State  vs.  Buckman   591. 

See  Jury  2  3,  10. 

Burden  of  Proof  in  Criminal  Cases. 

In  order  to  convict  of  a  crime  the  burden  is  on  the  state  to  prove  every 
material  element  of  the  offense  charged;  the  accused  being  presumed 
innocent  until  his  guilt  is  established  beyond  a  reasonable  doubt.  State 
vs.  Rash  77;  State  vs.  Brown  et  al.  405;  State  vs.  Primrose  164;  State  vs. 
De  Luca  158;  State  vs.  Hastings  482;  State  vs.  Reese  434. 

See  Burden  of  Proof. 

Confessions. 

1.  The  jury  in  determining  the  credit  to  be  given  to  a  statement  in 
writing  made  by  accused  must  consider  the  whole  statement;  but  they 
may  reject  such  parts  of  it  as  are  contradictory  to  other  parts  or  in  con- 
flict with  facts  otherwise  proved  and  they  may  believe  the  part  which 
charges  accused  and  reject  that  which  is  in  his  favor.  State  vs.  Roberts 
140. 

2.  Confessions  obtained  at  a  coroner's  inquest  under  oath,  while 
accused  were  in  the  custody  of  the  sheriff,  having  been  taken  from  the 
jail  handcuffed  to  the  scene  of  the  murder,  where  the  inquest  was  held, 
were  involuntary  and  inadmissible.    State  vs.  Brown  et  al.  405. 

3.  Where  a  detective  was  offered  to  prove  a  confession  obtained  from 
accused,  they  were  entitled  to  cross  examine  him  to  ascertain  whether 
any  inducement  had  been  held  out,  and  to  show  by  another  witness 
that  the  confession  was  in  fact  obtained  by  inducement,  before  the 
detective  would  be  permitted  to  disclose  the  same.    Id. 

4.  Where  a  confession  of  guilt  was  reduced  to  writing  and  signed  by 
the  person  making  it  deliberately,  without  being  influenced  by  threats 
or  promises  by  others,  it  should  be  regarded  as  convincing  evidence  in 
the  absence  of  proof  to  the  contrary;  the  degree  of  credit  being  for  the 
jury.    Id. 

5.  After  the  commission  of  a  crime  has  been  accomplished,  no  one 
engaged  in  it  can,  by  any  subsequent  declaration  of  his  own,  not  made  or 
done  in  the  presence  of  any  of  the  others,  affect  them;  and  a  confession 
is  therefore  not  admissible  against  co-defendants.    Id. 

6.  A  statement  by  witness  to  the  prisoner,  at  the  time  of  an  alleged 
confession  that  the  prisoner  should  tefl  the  truth,  that  it  would  be  better 
for  him,  was  not  such  an  inducement  as  would  require  the  exclusion  of 
the  confession  as  involuntary.    Id. 

Competency. 

While  in  a  prosecution  for  wife  beating  outsiders  could  testify  that  the 

grosecutrix  and  defendant  are  reputed  and  looked  upon  by  their  neigh- 
ors  and  people  who  know  them  as  man  and  wife  the  prosecutrix  was  not 
a  proper  witness  for  that  purpose.    State  vs.  Adams  588. 

Character  Evidence — See  Reputation  of  Deceased,  654. 

1.  Evidence  of  good  character  is  to  be  considered  by  the  jury  in  con- 
nection with  all  the  other  evidence  in  the  case,  in  determining  the  inno- 
cence or  guilt  of  the  accused.    State  vs.  Thomas  20. 

2.  In  a  prosecution  for  larceny,  the  good  character  of  the  accused  is 
to  be  considered  with  the  other  testimony,  and  given  such  weight  as  the 
jury  see  fit  to  accord  it.    State  vs.  De  Luca,  158. 
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3.  The  good  character  of  accused,  when  proved,  is  to  be  taken  in  con- 
nection with  all  other  evidence,  and  given  such  weight  under  all  the 
facts  and  circumstances,  as,  in  the  judgment  of  the  jury,  it  is  entitled  to. 
State  vs.  Reese  434. 

4.  The  good  character  of  an  accused  person  should  be  weighed  by  the 
jury  with  the  rest  of  the  evidence.    State  vs.  Short  491. 

Circumstantial  Evidence. 

1.  "Circumstantial  evidence"  is  where,  some  facts  being  proved, 
another  fact  follows  as  a  natural  conclusion  from  the  facts  actually 
proved,  and  it  is  the  inference  of  a  fact  from  other  facts  proved,  and  the 
fact  thus  inferred  and  assented  to  by  the  mind  is  taken  for  granted  until 
the  contrary  is  proved;  but,  to  justify  a  conviction  on  circumstantial 
evidence,  the  evidence  must  be  satisfactory,  and  of  such  significance 
and  force  as  to  produce  conviction  in  the  minds  of  the  jury  of  the  guilt 
of  accused  beyond  a  reasonable  doubt.     State  vs.  Roberts  140. 

2.  Circumstantial  evidence  is  receivable  in  criminal  cases.    Id. 

3.  The  intent  to  be  proved  under  an  indictment  under  Act.  Gen. 
Assent.  March  20  1905  (23  Del.  Laws  c.  206)  may  be  proved  by  circum- 
stantial evidence  sufficient  to  satisfy  the  jury,  not  only  that  the  circum- 
stances are  consistent  with  the  commission  by  the  accused  of  the  crime 
charged,  but  also  that  the  facts  shown  are  inconsistent  with  any  other 
reasonable  conclusion.    State  vs.  Davenport,  et  al.    12. 

4.  A  conversion  by  a  bailee  of  property  intrusted  to  him  may  be 
proven  by  direct  or  circumstantial  evidence,  and  the  act  of  accused  using 
money  of  which  he  was  bailee  in  a  manner  inconsistent  with  the  owner's 
rights  or  the  purpose  of  the  bailment  was  evidence  of  a  conversion  thereof 
by  him-  so  as  to  make  him  guilty  of  embezzlement  as  a  bailee,  if  the  con- 
version was  with  intent  to  defraud  the  owner.    State  vs.  Brewington  71. 

5.  The  intent  to  defraud  in  converting  the  bailed  properly,  essential 
to  the  offense  of  embezzlement  by  a  bailee,  may  be  proved  either  by 
direct  or  circumstantial  evidence.    Id. 

6.  To  convict  one  on  circumstantial  evidence,  the  circumstances 
must  be  proved  beyond  a  reasonable  doubt,  must  be  consistent,  in  all 
respects  with  the  theory  of  the  accused's  guilt,  and  must  be  inconsistent 
with  any  other  reasonable  theory  than  such  guilt.   State  vs.  Primrose,  164. 


Conflicting  Evidence. 

1.  It  is  the  jury's  duty  to  reconcile  conflicting  testimony,  if  possible, 
but,  if  not,  to  accept  such  testimony  as  they  deem  worthy  of  belief,  con- 
sidering the  intelligence  of  the  witnesses,  their  bias,  and  their  opportunity 
for  knowing  whereof  they  testified.    State  vs.  Primrose,  164. 

2.  Where  there  is  a  conflict  in  testimony,  it  is  the  jury's  duty  to  recon- 
cile it,  if  possible;  and,  if  not,  they  may  accept  such  as  they  consider 
the  most  worthy  of  credit  under  all  circumstances,  having  regard  to  the 
ignorance  or  intelligence  of  witnesses,  their  interest  or  bias,  and  oppor- 
tunity of  observing  and  knowing  the  things  respecting  which  they  tes- 
tify.   State  vs.  Brittingham,  330. 

3.  The  jury  in  a  criminal  case  is  the  sole  judge  of  the  weight  of  evi- 
dence, and  when  the  evidence  is  conflicting  it  should  be  reconciled,  if 
that  can  be  done:  if  not,  so  much  of  it  as  is  deemed  worthy  of  credit 
should  be  accepted  as  true,  and  any  which  is  deemed  unworthy  of  credit, 
should  be  rejected.    State  vs.  Wright,  393;  State  vs.  Roberts,  140. 

See  Conflicting  Testimony. 
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Contradiction  of  Witness. 

1.  Where  accused  is  a  witness,  the  grounds  ordinarily  necessary  for 
contradiction  by  prior  statements  need  not  be  laid,  the  statements  being 
received  in  the  nature  of  admissions  and  when  material,  they  are  admiss- 
ible, whether  the  party  appears  as  a  witness  or  not.   Roberts  vs.  State,  385. 

2.  Where  the  admission  of  accused  that  he  told  another  that  he  was 
without  money  was  in  evidence,  the  state  might,  if  such  evidence  was 
material,  show  the  falsity  of  the  statement.    Id. 

Parol  Evidence. 

In  general,  a  written  contract  may  not  be  varied  by  oral  testimony. 
Doylestown  Agricultural  Co.  vs.  Ewing,  421. 

Presumptions. 

1.  Accused  is  presumed  to  be  innocent  until  his  guilt  is  proved  beyond 
a  reasonable  doubt;  and  the  state,  to  justify  a  conviction,  must  prove 
beyond  such  a  doubt  every  material  element  of  the  crime.  State  vs. 
Roberts,  140;  State  vs.  Johnson,  49;  State  vs.  Rash,  77. 

2.  Where  a  killing  is  done  with  a  deadly  weapon,  malice  is  presumed; 
the  accused  being  presumed  to  have  intended  the  usual  and  probable 
consequences  of  his  acts,  and  the  burden  therefore  being  on  him  to  prove 
the  contrary.    State  vs.  Primrose,  164. 

3.  "Malice",  as  an  element  of  murder,  is  a  condition  of  the  mind  or 
heart.  It  is  not  restricted  to  spite  or  malevolence  towards  the  particular 
person  slain,  but  includes  general  malignity  and  reckless  disregard  of 
human  life,  which  proceed  from  a  heart  void  of  a  just  sense  of  social  duty 
and  fatally  bent  on  mischief,  so  that,  wherever  the  fatal  act  is  done 
deliberately  or  without  adequate  cause,  the  law  presumes  that  it  was  done 
with  malice,  and  the  burden  is  on  the  prisoner  to  show  that  the  act  was 
not  malicious.     State  vs.  Brown  et  al.,  405. 

See  Criminal  Law  (Presumptions). 

Rebuttal  Evidence. 

1.  Where,  in  a  murder  trial,  defendant  on  cross  examination  gave 
evidence  tending  to  relieve  him  of  the  incriminating  circumstances  of  the 
possession  of  a  large  amount  of  money,  and  to  that  extent  tended  to  prove 
that  he  was  not  at  deceased's  house  on  the  night  of  the  crime,  the  falsity 
of  his  statement  might  be  shown  in  rebuttal,  though  such  rebuttal  evidence 
further  tended  to  strengthen  the  case  first  set  up  by  the  state  in  chief. 
Roberts  vs.  State,  385. 

2.  It  is  in  the  discretion  of  the  court  to  admit  evidence  in  reply  which 
should  properly  have  been  given  in  chief.    Id. 

3.  Where  there  was  evidence  that  a  wallet  belonging  to  deceased,  in 
which  he  usually  kept  his  money,  was  missing,  that  a  lock  of  his  safe  had 
been  knocked  off,  that  a  check  was  found  on  the  floor  by  the  safe,  and  that 
footprints  made  by  shoes  belonging  to  accused  led  toward  deceased's 
house  from  a  cherry  tree,  from  which  a  limb  used  in  the  killing  was  brok- 
en, testimony  of  accused  on  cross  examination  that  he  had  stated  after 
the  murder  he  had  no  money  was  material,  and  the  state  was  properly 
allowed  to  show  by  a  witness,  in  contradiction,  that  after  the  murder 
accused  had  a  considerable  amount  of  money  in  his  possession.    Id. 

4.  Where,  on  a  trial  for  murder,  there  was  evidence  that  money  of  dece- 
dent was  missing,  and  that  a  combination  lock  of  the  safe  in  the  store  on 
the  first  floor  of  the  residence  of  accused  had  been  knocked  off,  evidence, 
in  rebuttal  to  the  testimony  of  accused,  that  for  several  days  prior  to  the 
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murder  he  had  not  been  working  and  had  no  money,  and  that  following 
the  murder  he  exhibited  a  roll  of  bank  notes,  was  properly  received.    Id. 

Reputation  of  Deceased. 

1.  In  a  prosecution  for  homicide,  where  accused  had  testified  that  the 
killing  was  done  in  self-defense,  evidence  of  the  deceased's  reputation 
for  quarrelsomeness  and  violence  was  material.    State  vs.  Short,  491. 

2.  In  a  prosecution  for  homicide,  where  it  was  shown  that  accused 
knew  deceased's  reputation  for  quarrelsomeness  and  violence,  evidence  of 
deceased's  reputation  should  be  considered  in  determining  whether 
accused's  promptness  in  killing  deceased  was  justified.    Id. 

See  Criminal  Law  (Self-Defense,  8). 

Self-Defense. 

1.  The  burden  of  establishing  self-defense  in  a  prosecution  for  homi- 
cide held  to  be  upon  the  accused.    State  vs.  Primrose,  164. 

2.  To  ascertain  whether  the  accused  properly  exercised  his  right  of 
self-defense,  the  jury  should  consider  all  the  facts  of  the  case  as  disclosed 
by  the  witnesses.    Id. 

3.  In  a  prosecution  for  homicide  where  self-defense  is  relied  on,  the 
accused  could  not  testify  as  to  communications  whereby  the  deceased 
told  him  of  the  trouble  he  had  had  with  others.    State  vs.  Short,  491. 

See  also  Criminal  Law,  (Self  Defense). 

Sufficiency. 

1.  Evidence  held  to  justify  a  conviction  of  murder  of  the  first  degree. 
State  vs.  Roberts,  140. 

2.  In  a  prosecution  for  conspiracy  to  commit  larceny,  the  evidence 
held  sufficient  to  take  the  case  to  the  jury.    State  vs.  Efler,  92.  v 

3.  Where  in  a  prosecution  for  homicide,  if  the  jury  could  not  tell 
from  the  evidence  who  fired  the  shot,  or  that  beyond  a  reasonable  doubt 
the  accused  fired  it,  he  should  be  acquitted.    State  vs.  Primrose,  164. 

CRIMES  AND  MISDEMEANORS.— See  Criminal  Law. 

CROP  RENT. — See  Rent;  Landlord  and  Tenant. 

CROSS  EXAMINATION. 

On  a  trial  for  perjury,  under  Rev.  Code  1852,  amended  to  1893,  t>.  951, 
c.  130,  Sec.  1,  consisting  of  a  denial  by  the  witness  of  the  making  of  speci- 
fied statements  in  an  examination  before  the  Attorney  General,  shortly 
before  the  trial  of  one  P.  for  murder,  as  to  how  the  deceased  was  shot,  the 
official  court  steongrapher  having  testified  as  to  defendant's  denial  it 
was  improper  to  ask  suteh  stenographer,  on  cross-examination  as  to  what 
defendant  testified  to  in  the  perjury  case  as  to  how  the  shooting  occurred 
as  to  what  he  testified  to  at  the  trial  of  P.  as  to  a  promise  made  to  P.  to 
testify  for  him,  as  to  whether  accused  was  asked  at  the  trial  of  P.  what 
was  meant  when  he  said  at  the  preliminary  hearing,  "Remember  what  I 
told  you,"  and  as  to  what  accused  testified  to  at  the  trial  of  P.  as  to  what 
she  had  promised  P.  to  testify  to.    State  vs.  Thomas,  20. 

CUSTOM. 

In  an  action  for  wrongful  death  against  a  railroad  engaged  in  switching 
cars  on  tracks  in  the  yard  of  a  Pullman  car  company,  by  whom  the  dece- 
dent was  employed,  where  defendant  was  charged  with  failing  to  give 


INDEX.  655 


CUSTOM— Continued. 

proper  warning  of  the  danger  from  the  switching  of  cars,  evidence  as  to 
the  custom  of  Pullman  employees  to  pass  between  the  cars  when  no  switch- 
ing was  being  done,  that  there  was  no  rule  against  such  passing,  and  that 
it  was  the  custom  of  the  defendant  itself  to  so  place  cars  that  spaces  were 
left  between  them  through  which  employees  might  pass  about  their  work, 
is  admissible.    Gotta  vs.  P.,  B.  and  W  R.  R.,  356. 

CUTTING  HOLLY.—See  Criminal  Law. 

DAMAGES. 

1.  The  measure  of  damages  for  the  seller's  failure  to  furnish  goods  sold 
was  the  difference  between  the  contract  price  and  the  market  value  of 
the  goods  at  the  time  and  place  of  delivery,  with  necessary  expenses;  and 
it  was  the  purchaser's  duty,  in  purchasing  other  goods,  to  purchase  at 
the  lowest  price  possible  at  a  place  where  it  could  be  delivered  at  least 
expense.     Monad  Eng.  Co.  vs.  Stewart  and  Donahue,  35. 

2.  If  a  seller  of  stone  knew  it  was  not  to  be  used  at  the  point  where  he 
was  to  deliver  it,  but  was  to  be  loaded  on  scows,  on  failure  to  deliver, 
necessitating  purchase  elsewhere,  the  purchaser  would  be  entitled  to  re- 
cover any  increase  in  cost  of  such  loading  and  the  expenses  necessarily 
incurred  in  connection  therewith.    Id. 

3.  In  an  action  for  injuries  caused  by  a  collision  in  a  highway,  the 
verdict,  if  for  plaintiff,  should  be  for  such  sum  as  will  compensate  her  for 
her  pain  and  suffering  in  the  past  and  such  as  may  come  to  her  in  the 
future,  resulting  from  the  accident.     Campbell  vs.  Walker,  41. 

4.  Where  a  passenger  is  injured  through  the  negligence  of  a  railway 
company  in  operating  its  trains  so  that  a  car  ran  off  the  tracks,  the  rail- 
way company  is  liable  for  damages.    Braunstein  vs.  Peoples  Ry.  Co.,  55. 

5.  Where  a  passenger  is  injured  through  the  negligence  of  a  common 
carrier,  he  may  recover  damages  for  pain  and  suffering,  not  only  for  inju- 
ries to  his  person  at  the  time  of  the  accident,  but  also  for  pain  and  suffer- 
ing caused  by  aggravating  a  disease  with  which  plaintiff  had  been  afflicted 
before  the  accident,  but  only  to  the  extent  that  such  effects  were  increased 
by  defendant's  negligence.    Id. 

6.  Where,  in  an  action  for  personal  injuries  against  a  common  carrier, 
it  is  found  that  the  plaintiff  is  entitled  to  damages,  such  a  sum  of  money 
should  be  allowed  as  such,  as  would  be  reasonable  compensation  for 
plaintiff's  pain  and  suffering  down  to  the  present  time,  and  such  as  he 
is  likely  to  suffer  in  the  future  and  for  all  expenditures  of  money  for 
medical  treatment  and  injuries,  and  for  increase  in  suffering  from  the 
aggravation  of  any  disease  resulting  therefrom,  as  well  as  for  all  losses 
suffered  because  of  any  incapacity  to  labor  resulting  from  the  injuries. 
Id. 

7.  In  an  action  by  the  seller  of  goods  sold  for  a  fixed  price  under 
written  contract,  where  the  seller  has  delivered  goods  of  the  quality  sold, 
but  the  buyer  has  not  paid  for  the  goods  delivered,  a  jury  may  find  for 
the  plaintiff  for  such  sum  as  he  finds  due  him,  with  interest  from  the 
time  when  it  was  due.    Moline  Jewelry  Co.  vs.  Otwell  et  al.,  129. 

8.  In  a  suit  to  recover  for  repairs  made  on  a  boat,  the  owner  may 
recoup  for  any  damage  or  loss  by  reason  of  plaintiff's  not  performing  his 
work  according  to  the  contract,  as  the  damage  grew  out  of  the  same  con- 
tract.    Webster  vs.  Beebe,  161. 

9.  In  a  suit  to  recover  for  repairs  made  on  a  boat,  the  owner  may 
recoup  damages  by  reason  of  the  work  being  unskillful  and  the  materials 
defective,  and  not  necessarily  what  he  actually  paid  for  subsequent 
repairs.    Id. 
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10.  Where  plaintiff's  claim  for  repairs  on  a  boat  was  in  excess  of  the 
damages  to  the  owner  by  reason  of  the  repairs  being  defective,  and  which 
he  sought  to  recoup,  he  could  recover  such  excess;  but.  where  such  dam- 
age was  equal  to  or  greater  than  his  claim,  then  verdict  should  be  for  the 
owner.    Id. 

11.  A  wrongful  entry  on  real  property  entitles  the  owner  to  nominal 
damages,  regardless  of  any  injury,  and  he  is  entitled  to  special  damages 
to  compensate  him  for  any  injury  actually  incurred.  Phillips  vs.  BriUing- 
ham,  173. 

12.  The  measure  of  damages  for  burning  over  land  is  the  difference 
between  its  value  immediately  before  the  fire  and  its  value  thereafter. 
Bullock  vs.  Porter,  180. 

13.  The  jury,  in  awarding  damages  to  one  sustaining  a  personal 
injury,  must  consider  his  pain  and  suffering  and  his  loss  of  power  to  per- 
form labor,  in  the  past  and  in  the  future  resulting  from  such  injuries, 
and  his  loss  of  time  and  necessary  expenses  in  procuring  labor,  which,  but 
for  the  injuries,  he  would  himself  have  performed,  and  his  expenses  for 
medical  expenses  incurred  by  reason  of  such  injuries;  and,  where  the 
injuries  are  of  a  permanent  character,  they  must  consider  that  fact  in 
determining  the  amount  of  damages.    McCartney  vs.  Peoples  Ry.  Co.,  191. 

14.  Damages,  in  action  for  personal  injuries,  include  pain  and  suffering, 
and  any  disability,  and  necessary  expenditures  caused  by  the  injury. 
Butler  vs.  The  Wit.  City  Ry.  Co.,  262. 

15.  The  measure  of  damage  for  negligent  injury  to  live  stock  in  transit 
is  the  difference  between  their  value  as  damaged  and  what  it  would  have 
been  if  delivered  in  good  order,  with  interest  from  the  date  of  delivery 
of  the  stock  by  the  carrier,  subject  to  valuation  agreed  upon  in  the 
shipment  contract.   Klair  &  Holltngsworth  vs.  P.,  B.  &  W.  R.  K.  Co.,  274. 

16.  In  an  action  for  wrongful  death  of  plaintiff's  husband,  plaintiff's 
damages  were  such  a  sum  of  money  as  would  reasonably  compensate 
her  for  any  and  all  damages  that  she  had  sustained,  or  might  thereafter 
sustain,  by  reason  of  decedent's  death,  based  on  the  number  of  years  he 
would  probably  have  lived,  had  he  not  been  killed,  and  governed  by  the 
proportion  of  his  gross  earnings  or  income  plaintiff  would  probably  have 
received  from  him.    Gotta  vs.  P.,  B.  &  W.  R.  R.  Co.,  551. 

17.  Where  an  adjoining  property  owner  fires  brush  on  his  land,  with- 
out giving  the  notice  required  by  18  Del.  Laws,  c.  93,  §  1,  he  is  not  relieved 
from  liability  for  damages  caused  by  the  escape  of  fire  by  proof  that  he 
used  proper  care  and  caution  in  starting  and  controlling  the  same.  Lay- 
ton  vs.  Hudson,  573. 

18.  Where  defendant  set  fire  to  grass,  brush,  and  other  substances 
on  his  own  property,  and  the  burning  thereof  in  no  manner  endangered 
timber  or  other  property  of  the  plaintiff,  and  defendant  thereafter  exer- 
cised proper  care  and  caution  in  the  control  of  the  fire,  he  was  not  liable 
for  damages  caused  by  the  burning  of  plaintiff's  property,  though  he  did 
not  give  the  notice  required  by  18  Pel.  Laws,  c.  93,  §  1.    Id. 

19.  In  an  action  for  damages  due  to  the  escape  of  fire  from  defendant's 
land,  burning  plaintiff's  timber,  plaintiff's  measure  of  damage  was  such  a 
sum  as  would  compensate  him  for  the  injury  he  sustained,  as  shown  by 
the  difference  between  the  value  of  his  property  immediately  before  the 
fire,  including  the  timber,  young  and  old,  and  its  value  thereafter.    Id. 

20.  In  an  action  for  the  death  of  a  child,  the  measure  of  damages  is 
the  sum  which  the  child  would  probably  have  earned  during  her  life,  and 
would  have  saved  from  her  earnings,  and  left  as  her  estate  for  the  bene- 
fit of  her  next  of  kin;  the  jury  being  governed  by  the  reasonable  rules 
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governing  human  experience  in  the  acquisition  and  retention  of  property 
under  the  circumstances  of  such  a  life  as  that  of  the  deceased.  Gismondi 
vs.  Peoples  Ry.,  577. 

21.  An  infant,  negligently  injured,  is  entitled  to  such  recovery  as  will 
reasonably  compensate  him  for  the  injuries,  including  recovery  for  past 
and  future  pain  and  suffering,  and  for  any  permanent  injuries  resulting 
from  the  accident.    Linthicum  vs.  Truitt,  338. 

22.  Where  defendants  agreed  to  purchase  plaintiff's  crop  of  tomatoes 
at  a  specified  price  per  basket,  but  after  accepting  90  baskets  refused  to 
receive  any  more,  the  measure  of  plaintiff's  damage  was  the  value  of  the 
crop  actually  grown  at  the  price  agreed  on,  less  such  amount  as  he  received 
for  tomatoes  sold  elsewhere.    Speaktnan  vs.  Price,  377. 

23.  In  actions  for  the  price  of  goods,  for  goods  sold  and  delivered  with 
warranty,  or  for  the  price  of  work  and  labor  done  under  a  contract, 
defendant  may  either  avail  himself  of  any  breach  by  plaintiff,  or  may 
sue  for  the  damages  independently,  and  the  former  suit  and  recovery 
against  him  will  be  no  bar  to  the  latter  suit,  unless  in  the  former  suit 
he  availed  himself  of  his  remedy.    Jones  vs.  Charles  Warner  Co.,  566. 

24.  Where,  in  an  action  before  a  justice  of  the  peace  for  the  price  of 
mortar  sold,  the  buyer  availed  himself  of  the  defense  that  the  mortar 
was  unsuitable  for  the  purpose  intended,  and  was  beaten  on  such  issue, 
the  judgment  was  a  bar  to  a  subsequent  suit  by  the  buyer  against  the 
seller  to  recover,  not  only  damages  arising  from  the  alleged  uselessness 
of  the  mortar,  but  also  consequential  damages  not  within  the  jurisdic- 
tion of  the  justice.    Id. 

Consequential  Damages. 

Where  plaintiff  purchased  mortar  from  defendant  of  a  quality  suitable 
for  use  in  the  erection  of  a  garage,  but  the  mortar  was  nto  of  a  satisfac- 
tory quality,  damages  purely  consequential  were  not  within  the  juris- 
diction of  the  justice  of  the  peace.    Jones  vs.  Charles  Warner  Co.,  566. 

Nominal  Damages. 

A  wrongful  entry  on  real  property  entitles  the  owner  to  nominal 
damages,  regardless  of  any  injury,  and  he  is  entitled  to  special  damages 
to  compensate  him  for  any  injury  actually  incurred.  Phillips  vs.  Brittint- 
hant,  173. 

DAMAGES  TO  GROWING  TIMBER.— See  Fires. 

DEADLY  WEAPON.— See  Criminal  Law,  (Homicide,  10,  12,  16,  20,  24, 
25,  26.) 

DEATH  OF  CHILD,  DAMAGES  FOR.— See  Damages,  20. 

DEATH  OF  HUSBAND,  DAMAGES  FOR.— See  Damages,  16. 

DECEASED  PERSON. — See  Executors  and  Administrators;  Damages. 

DECLARATION.— See  Pleading  and  Practice. 

DECREE  NISI.— See  Divorce. 

DEMURRER.— See  Pleading  and  Practice  £  (Declaration,  Duplicity). 

«3 
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DISTRESS. 

1.  A  landlord  has  no  right  to  distrain  for  rent,  where  he  has  let  land 
with  the  agreement  that  muskrats,  which  the  tenant  may  take  upon  the 
property,  are  to  be  divided;  for  these  animals  are  not  "property  ",  within 
the  meaning  of  the  law,  out  of  which  rent  arises.    McLain  vs.  WiUey,  186. 

2.  In  an  action  of  replevin  for  goods  taken  by  way  of  distress,  a  land- 
lord cannot  recover  against  the  defendant,  his  tenant,  where  the  lands 
are  demised  upon  terms  of  crop  rent,  for  any  failure  to  properly  culti- 
vate.   Id. 

See  also  Landlord  and  Tenant. 

DIVORCE. 

1.  One  having,  after  bringing  action  for  divorce,  and  before  entry  of 
decree  nisi,  condoned  his  wife's  adultury,  and  after  such  entry  condoned 
it  and  renewed  his  marital  relations  with  her,  such  decree  will  not  be 
made  absolute,  but  will  be  set  aside.    Krussman  vs.  Krussman,  25. 

2.  The  petition  in  a  divorce  action  alleged  that  defendant,  "being  at 
this  time  domiciled  in  the  City  of  Wilmington,  on  or  about  the  twelfth 
day  of  September,  A.  D.  1909,  and  continuously  from  that  time,  also 
divers  other  times  previous  thereto,"  was  guilty  of  habitual  drunkenness, 
such  as  to  endanger  the  life  and  health  of  plaintiff,  and  to  make  cohabita- 
tion with  her  unsafe.  Held,  that  the  petition  was  insufficient,  and  did  not 
show  compliance  with  Divorce  Act  (Laws  1906,  c.  221)  §9,  requiring  one 
of  the  parties  to  the  action  on  such  grounds  to  have  been  for  two  years 
a  bona  fide  resident  of  the  state.    Sindowski  vs.  Sindowski,  547. 

3.  Act  General  Assembly,  March  29,  1907  (24  Del.  Laws,  c.  221),  pro- 
viding for  personal  service  of  summons  in  actions  for  divorce,  or  for  sub- 
stituted service  by  publication,  and  declaring  that,  when  defendant  can- 
not be  served  personally  within  the  state,  an  alias  summons  shall  issue, 
which  the  sheriff  shall  publish,  must  be  strictly  construed;  and  where  a 
service  of  the  original  writ  was  insufficient,  and  the  case  was  continued  for 
an  alias,  personal  service  of  the  alias,  instead  of  by  publication,  was 
defective,  and  the  court  did  not  acquire  jurisdiction.  Morris  vs.  Morris, 
583. 

4.  A  husband,  guilty  of  dishonesty  and  fraud  towards  his  creditors 
by  issuing  to  them  worthless  checks,  and  guilty  of  making  false  represen- 
tations to  his  wife  as  to  his  debts,  but  who  does  not  thereby  intend  to 
annoy  or  injure  her  is  not  guilty  of  such  extreme  cruelty  as  justifies  a 
divorce  to  the  wife,  suffering  mentally  and  physically  in  consequence  of 
his  acts,  since  such  suffering,  to  justify  a  divorce,  must  have  been  in- 
duced by  the  voluntary  and  conscious  act  of  the  husband,  and  must  result 
from  direct  acts  cf  the  husband  on  the  mind  of  the  wife;  "extreme 
cruelty"  being  the  infliction  of  grievous  bodily  injury  or  grievous  mental 
suffering  by  one  party  to  the  marriage  on  the  other  (citing  3  Words  and 
Phrases,  p.  2630).    McClenahan  vs.  McClenahan,  599. 

DRIVER  OF  VEHICLE.— See  Highway. 

DUE  CARE. 

1.  A  passenger  in  a  vehicle  is  bound  to  exercise  due  care  as  well  as  the 
driver,  and  it  is  no  less  the  duty  of  the  passenger,  where  he  has  the  oppor- 
tunity to  do  so,  than  of  the  driver,  to  learn  of  danger  and  to  avoid  it,  if 
practicable.    Campbell  vs.  Walker,  41. 

2.  In  an  action  for  injuries  caused  by  the  collision  of  defendant's 
automobile  with  the  vehicle  in  which  plaintiff  was  riding,  it  was  a  question 
for  the  jury  whether  the  plaintiff  could  by  due  care  have  prevented  the 
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accident  and  whether  she  did  exercise  the  care  to  prevent  the  same  which 
a  reasonably  careful  person  would  have  exercised  under  like  circumstances. 
Id. 
See  also  Reasonable  Care. 

DUPLICITY  IN  PLEADING.— See  Pleading  and  Practice. 

DURESS — See  Criminal  Law  (Confessions). 

DUTY  TO  RETREAT.— See  Criminal  Law  (Assault  and  Battery,  2; 
Self-Defense.) 

EJECTMENT. 

1.  Rev.  Code  1852,  amended  to  1893,  p.  309,  c.  39,  provides  for  the 
incorporation  of  religious  societies.  Section  4  vests  title  to  their  property 
in  the  trustees.  Act  March  1,  1855  (11  Del.  Laws,  c.  275)  §  2,  prohibits 
grants  or  leases  of  land  to  religious  societies  not  incorporated  under  Rev. 
Code  1852,  amended  to  1893,  p.  309,  c.  39.  Held  that,  since  title  to  land 
conveyed  to  a  religious  corporation  is  vested  in  the  trustees,  they  are 
the  proper  parties  plaintiff  m  ejectment.  Willin  et  al.  vs.  Trustees  and 
Wright,  197. 

2.  Plaintiffs  in  ejectment  can  recover,  if  defendant  is  in  possession 
and  plaintiffs  have  a  right  to  possession  under  their  title.    Id. 

3.  Plaintiff  in  ejectment  can  establish  title  by  deed,  will,  or  descent, 
or  by  showing  adverse,  exclusive,  and  continuous  possession,  for  20 
years  before  the  suit.    Id. 

4.  Where  a  proper  consent  rule  is  entered  by  a  defendant  in  ejectment, 
defendant  thereby  confesses  the  fictitious  lease  averred  by  the  real 
plaintiff,  the  entry  of  the  fictitious  causal  ejector,  and  ouster  by  the  latter 
of  the  fictitious  lessee  of  the  real  plaintiff,  so  that  such  averments  need 
not  be  proved;  the  only  question  remaining  to  be  tried  being  the  title 
to  the  land  mentioned  in  the  declaration  and  in  the  rule.  Wright  vs. 
Seaford,  348. 

5.  In  ejectment,  plaintiff  must  prevail  on  the  strength  cf  his  own  title, 
and  not  on  the  weakness  of  or  a  defect  in  the  title  of  his  adversary.    Id. 

6.  Where  a  town,  having  succeeded  to  the  title  of  certain  cemetery 
property,  conveyed  in  trust  for  cemetery  purposes,  brought  ejectment 
to  recover  a  part  of  the  land  from  a  trespasser,  the  record  of  the  Court  of 
Chancery,  showing  the  appointment  of  the  town  as  trustee,  was  admissi- 
ble.   Id. 

7.  Where,  after  the  death  of  a  sole  surviving  trustee  of  land  conveyed 
for  cemetery  purposes,  the  legal  title  became  vested  in  the  town  by  Act 
March  15,  1909  (25  Del.  Laws,  c.  197),  in  trust,  the  town  had  power  to 
maintain  ejectment  against  a  trespasser,  whether  authorized  to  act  as 
trustee  or  not.    Id. 

See  also  Wills. 

ELECTIONS. — See  Criminal  Law  (Impersonation  of  Voter). 
EMBEZZLEMENT.— See  Criminal  Law. 
ERROR. — See  Appeal  and  Error. 

ESTOPPEL. 

1.  In  actions  for  the  price  of  goods,  for  goods  sold  and  delivered  with 
warranty,  or  for  the  price  of  work  and  labor  done  under  a  contract, 
defendant  may  either  avail  himself  of  any  breach  by  plaintiff,  or  may 
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sue  for  the  damages  independently,  and  the  former  suit  and  recovery 
against  him  will  be  no  bar  to  the  latter  suit,  unless  in  the  former  suit  hie 
availed  himself  of  his  remedy.    Jones  vs.  Charles  Warner  Co.,  566. 

2.  A  former  judgment  on  the  merits  between  the  same  parties  is  con- 
clusive as  to  any  issue  actually  litigated  and  determined,  however  errone- 
ous, and  which  issue  is  essential  to  the  maintenance  of  a  second  action 
between  them,  though  it  be  brought  on  a  different  cause  of  action.    Id. 

3.  Where,  in  an  action  before  a  justice  of  the  peace  for  the  price  of 
mortar  sold,  the  buyer  availed  himself  of  the  defense  that  the  mortar  was 
unsuitable  for  the  purpose  intended,  and  was  beaten  on  such  issue,  the 
judgment  was  a  bar  to  a  subsequent  suit  by  the  buyer  against  the  seller 
to  recover,  not  only  damages  arising  from  the  alleged  uselessness  of  the 
mortar,  but  also  consequential  damages  not  within  the  jurisdiction  of 
the  justice.    Id. 

See  also  Justice  of  Peace. 

EVIDENCE. — See  Criminal  Evidence;  Criminal  Law. 

1.  On  a  trial  for  perjury,  consisting  of  a  denial  of  the  making  of  a 
written  statement  before  the  Attorney  General,  all  the  testimony  adduced 
at  the  trial  in  such  perjury  case  respecting  the  statement  to  the  Attorney 
General,  as  well  as  that  given  in  the  proceedings  in  which  the  denial  was 
made,  should  be  considered  by  the  jury.    State  vs.  Thomas,  20. 

2.  In  determining  whether  plaintiff  substantially  complied  .with 
defendant's  instructions  in  preparing  specifications  for  the  alteration  of 
a  building,  in  an  action  for  compensation  for  preparing  them,  the  jury 
should  consider  the  character  of  the  alterations,  whether  the  work  was 
the  construction  of  a  new  building,  or  altering  another  one,  and  any 
other  evidence  tending  to  show  whether  plaintiff  complied  with  defend- 
ant's instructions  as  to  the  cost.    BrinckU  vs.  England,  16. 

3.  Where,  in  an  action  by  a  building  contractor  for  the  reasonable 
value  of  services  rendered  and  materials  furnished  up  to  the  time  he  was 
prevented  by  the  owner  from  completing  the  work,  the  evidence  showed 
that  building  materials  prepared  by  the  contractor  were  used  by  the 
owner  after  the  contractor  quit  work, — the  jury,  in  determining  the  right 
of  the  contractor  to  recover,  need  not  consider  whether  he  made  the 
materials  according  to  the  specifications  annexed  to  the  contract.  Elliott 
vs.  Wilson,  445. 

Court  and  Jury. 

1.  In  an  action  for  injuries,  if  there  is  any  evidence  of  negligence  on 
which  the  jury  can  properly  find  a  verdict,  or  if  the  conclusion  to  be 
drawn  therefrom  is  debatable  or  rests  in  doubt,  though  the  facts  are  un- 
disputed, or  if  the  evidence  is  conflicting  in  regard  to  any  material  fact, 
its  determination  is  for  the  jury.    P.,  B.  cV  W.  R.  R.  vs.  Buchanan,  202. 

2.  Whether  there  is  any  evidence  of  fraud,  or  facts  from  which  the 
jury  may  reasonably  infer  fraud,  is,  in  most  cases,  for  the  court.  BrinckU 
vs.  En^fand,  16. 

3.  Evidence  in  an  action  on  a  joint  note  as  to  whether  one  of  the 
defendants  had  authority  to  sign  the  note  sued  upon  is  for  the  jury,  who 
are  the  sole  judges  of  its  weight  and  value.    Gray  vs.  Gray,  308. 

4.  Where  it  clearly  appears  that  there  was  contributory  negligence 
proximately  entering  into  and  contributing  to  the  accident  at  the  time 
it  occurred,  it  is  the  court's  duty  to  so  find  as  a  matter  of  law.  P.,  B.  and 
W.  R.  R.  vs.  Buchanan,  202. 

5.  Where  evidence  is  offered  to  establish  different  acts  of  negligence 
alleged  to  have  caused  the  injury  sued  for,  the  evidence  must  be  suffi- 


INDEX.  661 


EVIDENCE— Continued. 

cient  to  show  to  the  jury's  satisfaction  that  one  of  such  acts  was  the  proxi- 
mate cause  of  the  accident.    Gismondi  vs.  Peoples  Ry.  Co.,  577. 
See  Jury. 

Admissibility. 

1 .  Where  defendant  telephone  company  dealt  with  plaintiff's  husband 
as  the  owner  of  a  farm  abutting  a  highway  on  which  its  line  was  con- 
structed, and  not  as  the  agent  of  plaintiff,  who  was  the  owner  in  fact,  in 
obtaining  from  the  husband  a  right  to  trim  trees  along  the  road,  evidence 
that  the  husband  had  given  permission  to  an  electnc  light  company  to 
cut  the  trees,  which  permission  was  actually  exercised  and  acquiesced 
in  by  plaintiff,  was  inadmissible  to  show  the  husband's  agency  and 
authority  from  his  wife  in  the  management  of  the  farm,  in  an  action  by 
her  as  owner  for  damages  to  trees  along  the  highway  by  reason  of  trim- 
ming done  by  defendant.    D.  and  A.  T.  and  T.  Co.  vs.  Jordan,  67. 

2.  In  an  action  for  injuries  to  plaintiff  in  a  collision  with  a  railroad 
train  while  he  was  driving  across  the  track  in  a  covered  wagon,  evidence 
of  experiments  made  by  a  witness  with  respect  to  the  points  in  the  public 
road  at  which  a  train  could  be  seen  approaching  the  crossing  was  not 
objectionable,  because  the  witness  when  he  made  the  examination  was  on 
foot  and  not  in  a  wagon,  and  because  no  train  was  approaching  the 
crossing  at  the  time,  in  that  the  conditions  were  dissimilar.  P.,  B.  and 
W.  R.  R.  Co.  vs.  Buchanan,  202. 

3.  In  actions  of  assumpsit,  on  a  contract  and  of  trespass  on 
the  case,  the  general  issue  puts  the  whole  declaration  in  issue,  and  per- 
mits almost  anything  to  be  given  in  evidence  which  shows  that  plaintiff 
never  had  cause  of  action.  Klair  and  HoUingsworth  vs.  P.,  B.  and  W.  R. 
R.,  274. 

4.  Under  the  general  issue,  a  carrier  of  live  stock,  sued  for  injury  there- 
to, could  show  contracts  limiting  or  avoiding  liability.    Id. 

5.  Generally  an  agent's  declaration  is  admissible  against  his  principal 
only  when  made  in  performing  an  act  within  the  scope  of  his  authonty. 
Id. 

6.  Declarations  by  an  agent,  authorized  to  buy  and  sell  live  stock, 
made  several  days  after  a  sale  of  particular  stock,  was  inadmissible 
against  his  principal;  but  a  declaration  made  about  one-half  hour  after 
the  sale,  while  settlement  was  being  made  by  the  various  purchasers, 
was  admissible.    Id. 

7.  While  evidence,  to  be  admissible,  must  correspond  with  the  allega- 
tions and  be  confined  to  the  point  in  issue,  it  is  not  necessary  that  it  should 
bear  directly  on  the  issue,  but  is  admissible  if  it  tends  to  prove  the  issues, 
or  constitutes  a  link  in  the  chain  of  proof,  since  any  circumstance  that 
may  afford  a  fair  and  reasonable  presumption  of  the  fact  to  be  tried  is 
relevant,  and  to  be  left  to  the  jury  to  determine  its  precise  force  and 
effect.    Dougherty  vs.  White,  316. 

8.  In  an  action  against  decedent's  executor  to  recover  the  reasonable 
value  of  services  alleged  to  have  been  rendered  decedent,  certain  notes 
executed  by  plaintiff  to  decedent  to  evidence  loans  made  by  decedent 
to  plaintiff  during  the  period  for  which  plaintiff  claimed  indebtedness 
for  services,  and  checks  executed  by  decedent  to  plaintiff  as  a  part  of  the 
loan  transaction  for  the  money  furnished  plaintiff,  were  relevant  on  the 
issue  whether  plaintiff  during  such  period,  was  rendering  services  amount- 
ing to  more  than  the  value  of  the  loan,  for  which  he  expected  decedent 
to  pay.    Id. 
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9.  Where,  in  an  action  by  a  building  contractor,  suing  for  the  rea- 
sonable value  of  the  work  done  up  to  the  time  he  was  prevented  by  the 
owner  from  completing  the  work,  the  issue  was  whether  the  owner  had 
paid  for  all  the  services  rendered, — the  contract  could  not  be  considered 
by  the  jury  in  determining  the  question.   Elliott  vs.  Wilson,  445. 

10.  In  an  action  against  a  railroad  company  for  negligently  causing" 
the  death  of  an  employee  of  a  Pullman  car  company,  in  whose  yard  it 
operated  a  switch  engine,  evidence  that  the  foreman  of  the  Pullman  Com- 
pany was  about  to  pass  between  cars  as  the  decedent  did,  without  any 
testimony  that  placed  him  in  an  exact  position  with  decedent,  is  irrele- 
vant, since  it  had  no  tendency  to  prove  either  conditions  or  customs,  nor 
the  absence  of  negligence  on  decedent's  part.  Gotta  vs.  P.,  B.  and  W.  R. 
R.,  356. 

Admission  Against  Interest. 

One's  admission  is  admissible  against  him,  without  laying  legal  grounds 
for  contradicting  him.  Klair  ana  Hollingsworth  vs.  P.,  B.  ana  W.  R.  R.t 
274. 

Affirmative  and  Negative  Testimony. 

1.  In  an  action  for  injuries  caused  by  collision  with  defendant's  auto- 
mobile the  testimony  of  witnesses  who  say  without  qualification  that  the 
automobile  horn  was  sounded,  and  that  they  heard  it,  at  or  near  the  point 
of  the  accident,  is  of  much  more  weight  than  that  of  witnesses  who  merely 
say  that  they  did  not  hear  it.    Campbell  vs.  Walker,  41. 

2.  The  affirmative  testimony  of  witnesses  that  they  heard  the  ring- 
ing of  a  car  bell  is  of  greater  weight  than  the  negative  testimony  of  other 
witnesses  that  they  did  not  hear  it  ring.    McCartney  vs.  Peoples  Ry.t  191. 

Conflicting  Evidence. 

1.  The  jury  should  reconcile  conflicting  testimony,  if  they  can,  and, 
if  they  cannot,  should  be  governed  by  that  testimony  which  they  deem 
most  credible.     Brinckle  vs.  England,  16;  Johnson  vs.  Hibbert,  526. 

2.  When  the  testimony  is  conflicting,  the  jury  should  endeavor  to 
reconcile  it,  so  that  the  whole  may  be  harmonious.  Campbell  vs.  Walker, 
41. 

3.  Where  the  testimony  cannot  be  reconciled,  it  is  the  duty  of  the 
jury  to  estimate  the  value  of  the  testimony  on  the  respective  sides,  and 
give  their  verdict  to  that  side  on  which  the  testimony  is  of  the  greatest 
preponderance  and  most  worthy  of  credit.    Id. 

4.  In  estimating  the  weight  of  conflicting  testimony,  the  jury  are  to 
consider  the  witnesses'  means  of  knowledge  of  the  facts  of  which  they 
speak,  their  intelligence,  apparent  truthfulness,  fairness,  and  any  other 
facts  or  circumstances  that  show  the  reliability  of  their  statements.    Id. 

5.  The  jury,  on  finding  that  witnesses  contradict  each  other,  must 
decide  between  them,  after  viewing  their  testimony  in  connection  with 
the  facts,  and  after  considering  the  comparative  freedom  of  each  from 
interest  or  bias.    McCartney  vs.  Peoples  Ry.,  191. 

6.  Where  evidence  is  conflicting,  the  jury  should  reconcile  it,  if  possi- 
ble; and,  if  they  cannot,  they  should  give  credit  to  that  which,  under  all 
the  circumstances,  appears  most  worthy  of  credit,  and  reject  the  balance, 
considering  the  opportunity  and  advantages  of  each  witness  for  seeing, 
observing,  and  knowing  the  things  of  which  they  testified,  as  well  as  their 
apparent  fairness  and  intelligence,  and  any  other  elements  which  bright 

Sroperly  bear  on  the  accuracy  of  their  testimony.    Gotta  vs.  P.,  B.  andW. 
...  R.,  551. 
See  Conflicting  Testimony. 
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Expert  Testimony. 

A  hypothetical  question,  put  to  a  physician  testifying  as  an  expert, 
need  not  contain  a  complete  statement  of  the  facts;  but  the  omissions 
may  be  brought  out  on  cross  examination.  Kcatiey  vs.  Grand  Fraternity, 
511. 

Preponderance  of. 

1.  To  authorize  a  verdict  for  plaintiff  in  an  action  for  work  and 
materials,  the  jury  must  be  satisfied  by  the  preponderance  of  the  evidence 
that  plaintiff  has  established  his  right  to  recover.   Brinckle  vs.  England,  16. 

2.  In  an  action  by  the  seller  for  the  contract  price  of  goods,  which 
the  buyer  had  returned  on  the  ground  of  a  defect  of  quality,  the  jury,  in 
determining  the  issue  of  quality,  is  bound  by  a  preponderance  of  the 
evidence.     Moline  Jewelry  Co.  vs.  Otwell  et  al.,  129. 

3.  One,  suing  for  injuries  negligently  inflicted,  has  the  burden  of  prov- 
ing negligence  by  a  preponderance  of  the  evidence,  and  where  he  fails  so 
to  do  he  cannot  recover.    McCartney  vs.  Peoples  Ry.,  191. 

4.  In  civil  cases,  the  jury  must  decide  in  utvor  of  the  party  on  whose 
side  the  weight  of  the  evidence  preponderates,  and  according  to  the 
probability  of  truth.    Id. 

5.  The  preponderance  of  evidence  depends,  not  necessarily  upon  the 
number  of  witnesses,  but  upon  the  weight  of  the  testimony.  Perry  vs. 
Stayton,  529;  Butler  vs.  Wil.  City  Ry.,  262. 

6.  In  civil  cases  the  verdict  is  to  be  reached  upon  a  preponderance  of 
the  evidence;  the  doctrine  of  reasonable  doubt  being  inapplicable  in  civil 
cases.    Klair  and  Hottingsworth  vs.  P.,  B.  and  W.  R.  R.,  274. 

7.  It  is  for  the  jury  to  determine  the  preponderance  of  the  evidence 
in  a  civil  case.    Doylestown  Agricultural  Co.  vs.  Ewing,  421. 

Sufficiency  of. 

1.  Where  evidence  is  offered  to  establish  different  acts  of  negligence 
alleged  to  have  caused  the  injury  sued  for,  the  evidence  must  be  sufficient 
to  snow  to  the  jury's  satisfaction  that  one  of  such  acts  was  the  proximate 
cause  of  the  accident.    Gismondi  vs.  Peoples  Ry.,  577. 

2.  That  without  official  action,  a  majority  of  the  directors  of  a  cor- 
poration orally  authorized  plaintiff's  officer  to  sell  a  machine,  owned  by 
the  corporation,  and  to  sue  for  the  price,  is  insufficient  to  show  plaintiff  s 
right  to  recover  the  price.  Mattoax  Leather  Co.  vs.  New  Castle  Leather 
Co.,  327. 

Variance. 

1.  A  defendant  cannot  avail  himself  of  his  own  evidence  upon  which 
to  base  a  claim  of  variance.  Klair  and  HolUngsworth  vs.  P.,  B.  and  W. 
R.  R.f  274. 

2.  In  general,  a  written  contract  may  not  be  varied  by  oral  testi- 
mony.   Doylestown  Agricultural  Co.  vs.  Ewing,  421. 

3.  That  plaintiff  sued  a  carrier  for  injury  to  live  stock,  and  that  proof 
under  the  carrier's  claim  of  limitation  of  liability  to  a  fixed  amount  and 
a  requirement  for  notice  of  a  claim  for  damages  showed  existence  of  the 
contract  for  the  shipment,  does  not  show  variance.  Klair  and  HolUngs- 
worth vs.  P.,  B.  and  W.  R.  R.,  274. 

4.  A  plaintiff's  proof,  in  an  action  against  a  street  railway  for  personal 
injuries,  must  not  vary  from  the  allegations  in  the  declaration.  Butler 
vs.  WU.  City  Ry.,  262. 
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EXECUTORS  AND  ADMINISTRATORS,  ACTIONS  AGAINST. 
Callaway  vs.  Milligan,  383. 

1.  Under  Rev.  Code  1852,  amended  to  1893,  p .  690,  c.  90,  §  8,  which 
provides  that  the  purchaser  of  any  real  estate  sold  by  an  executor  under 
order  of  the  Orphans'  Court  shall  take  all  the  estate,  title,  and  claim  which 
the  deceased  had  at  the  time  of  its  death,  the  purchaser  of  land  at  an  ad- 
ministration sale,  after  confirmation,  acquires  the  right  to  the  accruing 
rent  from  the  day  of  sale;  the  right  after  confirmation  relating  back  to 
that  date.    Lynch  vs.  Doordon,  120. 

2.  Plaintiff,  an  executor,  made  a  lease  of  premises  belonging  to  the 
estate,  to  end  September  3,  1910,  and  the  defendant  entered  and  con- 
tinued in  occupancy  until  September  21, 1910.  On  August  17, 1910,  under 
an  order  of  sale  from  the  Orphans'  Court,  the  premises  were  sold,  and  on 
September  21,  1910,  the  sale  was  confirmed,  and  the  deed  ordered  to  be 
delivered  to  the  purchaser,  who  had,  by  the  stipulated  conditions  of  sale, 
agreed  that  possession  of  the  premises  should  be  given  upon  the  delivery 
of  the  deed  after  confirmation  of  the  sale.  Held,  that  the  stipulated  con- 
ditions of  sale  were  tantamount  to  an  express  reservation  by  the  plain- 
tiff of  the  accruing  rents  to  the  tune  of  the  confirmation  of  the  sale  and 
the  purchaser's  possession,  preventing  the  relation  back  of  the  purchaser's 
rights,  after  confirmation,  to  rents  from  the  day  of  sale,  and  hence  the 
plaintiff  was  entitled  to  rents  to  the  day  when  the  sale  was  confirmed. 
Id. 

3.  One  suing  a  decedent's  estate  forpersonal  services  rendered  dece- 
dent in  his  lifetime  must  produce  the  affidavit  that  the  claim  is  just  and 
nothing  has  been  paid  thereon,  required  by  Rev.  Code  1852,  amended  to 
1893,  p.  677,  c.  89,  §  29.    LangreU  vs.  Wright,  311. 

4.  In  an  action  against  decedent's  executor  to  recover  the  reasonable 
value  of  services  alleged  to  have  been  rendered  decedent,  certain  notes 
executed  by  plaintiff  to  decedent  to  evidence  loans  made  by  decedent  to 
plaintiff  during  the  period  for  which  plaintiff  claimed  indebtedness  for 
services,  and  checks  executed  by  decedent  to  plaintiff  as  a  part  of  the  loan 
transaction  for  the  money  furnished  plaintiff,  were  relevant  on  the  issue 
whether  plaintiff,  during  such  period,  was  rendering  services  amounting 
to  more  than  the  value  of  the  loan,  for  which  he  expected  decedent  to 
pay.    Dougherty  vs.  White,  316. 

5.  Under  Rev.  Code  1852,  amended  to  1893,  p.  789,  c.  106,  §  4,  in  order 
to  have  a  judgment  at  the  first  term  by  default,  the  instrument  sued  on 
must  contain  an  unconditional  promise  to  pay  money,  so  that,  where  a 
writing  merely  contained  an  admission  by  the  defendant's  intestate  that 
the  defendant  had  received  from  the  plaintiff  a  sum  of  money  for  a  cer- 
tain purpose,  it  is  not  such  an  instrument  as  is  contemplated  by  the 
statute,  and  judgment  thereon  at  the  first  term  must  be  refused.  Green 
vs.  Wil.  Trust  Co.,  585. 

EXTREME  CRUELTY.— See  Divorce,  4. 

FALSE    IMPRISONMENT.— See   Pleading    and    Practice,    (Particu- 
larity; Misjoinder  of  Causes  of  Action). 

FALSE  PRETENSE.— See  Criminal  Law. 

FALSE  STATEMENTS  IN  APPLICATION  FOR  LIFE  INSURANCE.— 
See  Fraternal  Insurance. 
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PEES. 

Pees  of  petitioner's  counsel  in  a  will  contest  are  neither  of  right  nor  of 
course  taxable  as  a  part  of  the  costs  to  be  paid  out  of  the  estate,  although 
an  allowance  out  of  the  estate  to.  counsel  for  petitioners  to  recompense 
them  for  disbursements  may  be  made.   In  re  Warrington's  Will,  595. 

FEE  TAIL  ESTATES. 

The  father  of  plaintiff's  husband  devised  to  him  all  of  the  home  farm, 
and  provided  that  if  he  died  without  heirs  it  should  go  to  another  son, 
R.,  and  plaintiff's  husband,  upon  his  father's  death,  took  possession,  and 
he  and  plaintiff  executed  a  mortgage  thereon,  which  was  outstanding  when 
he  and  plaintiff  conveyed  to  another,  who  immediately  reconveyed  to 
plaintiff,  and  the  mortgage  was  afterwards  foreclosed,  and  the  purchaser 
took  possession,  and  plaintiff's  husband  afterward  died  leaving  issue. 
The  present  action  is  by  plaintiff  against  such  purchaser.  Held,  that 
plaintiff  could  not  recover  on  the  theory  that  her  husband  took  an  estate 
tail  only,  which  was  not  docked  by  the  mortgage.    Twilley  vs.  Carey,  414. 

FELONY.-— See  Criminal  Law  (Conspiracy,  1,  2). 

FIRES. 

1.  In  an  action  for  negligence  in  setting  fire,  the  burden  of  proving 
that  the  negligence  alleged  caused  the  damage  to  plaintiff,  by  a  pre* 
ponderance  of  the  evidence,  is  on  the  plaintiff;  such  negligence  never 
being  presumed.    Layton  vs.  Hudson,  573. 

2.  18  Del.  Laws,  c.  93,  §  1,  provides  that  it  shall  not  be  lawful  for  any 
person  to  set  fire  to  any  grass,  brush,  or  other  substance,  where  the  burn- 
ing thereof  will  in  any  manner  endanger  any  timber  or  other  property 
without  first  giving  sufficient  notice  to  the  owners  or  occupiers  of  sucn 
timber  as  will  enable  them  to  take  necessary  steps  to  guard  against  such 
damage  as  they  may  deem  proper  of  his  intention  to  set  fire  to  such  grass, 
brush,  or  other  substance,  and  using  all  due  necessary  precaution  on  his 
part  to  prevent  any  damage  or  loss  to  the  timber  or  property  of  others. 
Held,  that  the  setting  of  fires  without  giving  the  notice  prescribed  is  neg- 
ligence per  se.    Id. 

3.  Where  an  adjoining  property  owner  fires  brush  on  his  land,  without 
giving  the  notice  required  by  18  Pel.  Laws,  c.  93,  §  1,  he  is  not  relieved 
from  liability  for  damages  caused  by  the  escape  of  fire  by  proof  that  he 
used  proper  care  and  caution  in  starting  and  controlling  the  same.    Id. 

4.  Where  defendant  set  fire  to  grass,  brush,  and  other  substances  on 
his  own  property,  and  the  burning  thereof  in  no  manner  endangered  tim- 
ber or  other  property  of  the  plaintiff,  and  defendant  thereafter  exercised 
proper  care  and  caution  in  the  control  of  the  fire,  he  was  not  liable  for 
damages  caused  by  the  burning  of  plaintiff's  property,  though  he  did  not 
give  the  notice  required  by  18  Del.  Laws,  c.  93,  5  1.    Id. 

5.  In  an  action  for  damages  due  to  the  escape  of  fire  from  defendant's 
land,  burning  plaintiff's  timber,  plaintiff's  measure  of  damage  was  such 
a  sum  as  would  compensate  him  for  the  injury  he  sustained,  as  shown  by 
the  difference  between  the  value  of  his  property  immediately  before  the 
fire,  including  the  timber,  young  and  old,  and  its  value  thereafter.    Id. 

See  also  Statutes,  29. 
FLIGHT,  IMMEDIATE.— See  Arrest  Without  Warrant. 
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FOREIGN  CORPORATIONS. 

1 .  The  question  whether  a  contract  made  within  the  state  by  an  agent 
of  a  foreign  corporation,  which  has  not  complied  with  the  laws  of  the 
state,  can  be  enforced,  is  properly  raised  by  a  plea  in  abatement.  Moid 
Heating  Co.  vs.  Megarity,  459. 

2.  Under  Const.  1897,  art.  9,  §  5,  providing  that  no  foreign  corporation 
shall  do  any  business  in  the  state,  through  or  by  branch  offices,  agents, 
or  representatives  located  in  the  state,  without  having  an  authorized  agent 
or  agents  on  whom  process  may  be  served,  and  Act  March  23rd,  1903 
(22  Del.  Laws,  e.  395),  making  it  unlawful  for  any  corporation  created 
bjf  the  laws  of  any  other  state  or  by  the  laws  of  the  United  States  to  do 
business  in  the  state,  through  or  by  branch  offices,  agents,  or  representa- 
tives located  in  the  state,  until  it  shall  have  filed  a  certified  copy  of  its 
charter,  and  the  name  of  its  authorized  agent  in  the  state,  with  a  sworn 
statement  of  its  assets  and  liabilities,  and  paid  fifty  dollars  to  the  Secre- 
tary of  State  for  the  use  of  the  state,  and  imposing  penalties  on  the  cor- 
poration and  its  agents  violating  the  provision,  a  contract  of  sale  by  a 
foreign  corporation,  which  has  not  complied  with  the  provisions,  through 
an  agent  located  in  the  state,  can  nevertheless  be  enforced  against  the 
purchaser,  who  retains  the  benefits  of  the  contract.    Id. 

3.  Const.  1897,  art.  9,  §  5,  providing  that  no  foreign  corporations  shall 
do  any  business  in  the  state,  through  or  by  branch  offices,  agents,  or  rep- 
resentatives located  in  the  state,  without  having  an  authorized  agent  or 
agents  on  whom  legal  process  may  be  served,  is  not  effective,  independent 
of  statutes  passed,  pursuant  thereto,  to  deprive  a  foreign  corporation, 
which  has  not  complied  therewith,  of  the  right  to  enforce  a  contract 
against  a  purchaser  who  retains  the  benefits  thereof;  such  section  net 
being  self-executing.    Id. 

4.  By  comity  a  corporation  created  by  one  sovereignty  is  permitted 
to  make  contracts  in  another  and  sue  on  its  contracts.    Id. 

5.  Each  sovereignty  may,  by  express  statute  or  settled  policy,  exclude 
corporations  created  by  another  sovereignty,  or  prescribe  terms  with 
which  they  must  comply,  except  such  as  are  engaged  in  interstate  com- 
merce, or  otherwise  protected  by  provisions  of  the  United  States  Consti- 
tution and  statutes.    Id. 

6.  A  foreign  corporation  cannot  recover  on  a  contract  made  with  it 
as  a  real  estate  broker,  where  it  has  failed  to  obtain  a  license  as  such, 
though  it  has  complied  with  the  laws  governing  foreign  corporations,  and 
its  representative,  through  whom  the  transactions  relied  on  were  effected, 
was  a  duly  licensed  real  estate  broker.    Strout  and  Co.  vs.  Howell.  489. 

7.  A  benefit  certificate,  issued  by  a  foreign  corporation  at  its  home 
office  in  a  sister  state,  on  an  application  providing  that  it  was  made  to  the 
corporation  at  its  home  office,  is  a  contract  of  the  sister  state,  governed  by 
its  laws.    Keatley  vs.  Grand  Fraternity  511. 

FORMER  JUDGMENT.— See  Estoppel;  Plea  in  Bar. 

FRATERNAL  ASSOCIATION.— See  Beneficial  Association. 

FRATERNAL  INSURANCE. 

1.  A  question  asked  an  applicant  for  fraternal  insurance,  "What  is 
your  daily  practice  in  regard  to  the  use  of  *  *  *  liquors?  "  calls  for 
information  as  to  whether  the  applicant  has  a  liquor  habit  to  the  extent 
of  being  a  daily  habit,  and  where  he  has  no  such  habit,  an  answer 
to  that  effect  is  truthful,  though  at  times  he  drank  to  excess;  the  word 
"practice",  when  used  in  connection  with  the  word  "daily",  suggesting 
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the  idea  of  doing  a  thing  regularly,  and  signifying  a  habit  or  regular 
conduct.    Keatley  vs.  The  Grand  Fraternity,  267. 

2.  A  question  asked  an  applicant  for  fraternal  insurance,  "  What  has 
been  your  practice  in  the  past?"  immediately  following  the  question, 
"What  has  been  your  daily  practice  regarding  the  use  of  *  *  * 
liquors? "  is  susceptible  of  referring  to  the  daily  practice  in  the  use  of 
liquors,  and  is  also  susceptible  of  calling  for  the  manner  and  extent  of 
the  use  of  liquors;  and  where  the  answer  is  responsive  to  the  question 
construed  as  referring  to  the  daily  practice,  and  is  truthful  when  so  con- 
strued, insurer  cannot  urge  that  the  answer  is  not  true  when  the  question 
is  construed  as  calling  for  the  manner  and  extent  of  the  use  of  liquors.   Id. 

3.  Where  a  question  in  an  application  for  fraternal  insurance,  framed 
by  insurer,  is  ambiguous,  and  thus  permits  an  applicant  to  make  respon- 
sive answers  in  different  ways,  the  question  must  be  construed  most 
strongly  against  insurer.    Id. 

4.  Where,  in  an  action  on  a  certificate  issued  by  a  Pennsylvania  fra- 
ternal insurance  order,  the  order  averred  that  the  answers  that  the  mem- 
ber had  not  consulted  a  physician  since  childhood,  and  that  he  had  not 
been  subjected  to  enumerated  diseases,  and  that  his  weight  had  not 
recently  increased  or  diminished,  were  false,  a  replication  justifying  under 
Act  Pa.  June  23,  1885  (P.  L.  134),  providing  that  no  misrepresentation  in 
an  application  made  in  good  faith  shall  effect  a  forfeiture,  unless  the  mis- 
representation relates  to  a  matter  material  to  the  risk,  and  reciting  that 
at  the  time  of  making  the  application  the  member  had  not  consulted  a 
physician  for  any  serious  disease,  that  he  had  not  had  any  serious  disease 
which  affected  his  general  health,  and  that  there  had  been  no  material 
change  in  his  weight,  indicating  an  impairment  of  health,  was  good  as 
against  the  objection  that  it  was  argumentative  and  double  and  con- 
tained conclusions  of  law.     Id. 

5.  Act  Pa.  June  23,  1885  (P.  L.  134),  providing  that  no  misrepresen- 
tation in  an  application  made  in  good  faith  shall  effect  a  forfeiture,  unless 
the  misrepresentation  relates  to  a  matter  material  to  the  risk,  changes 
the  general  rule  when  the  misrepresentations  relate  to  matters  not  material 
to  the  risk;  but  what  constitutes  misrepresentations,  and  what  are  mat- 
ters material  to  the  risk,  can  be  ascertained  only  from  evidence  given  on 
the  trial.    Id. 

6.  A  benefit  certificate,  issued  by  a  foreign  corporation  at  its  home 
office  in  a  sister  state,  on  an  application  providing  that  it  was  made  to  the 
corporation  at  its  home  office,  is  a  contract  of  the  sister  state,  governed 
by  its  laws.    Keatley  vs.  Grand  Fraternity,  511. 

7.  At  common  law,  answers  to  questions  in  an  application  for  life 
insurance  were  taken  to  be  literal  warranties  of  their  truth,  and,  if  false, 
a  contract  of  insurance  was  vitiated,  though  the  answers  were  made  in 
good  faith,  regardless  of  the  materiality  of  the  questions  or  answers  to 
the  risk.    Id. 

8.  Act  Pa.  June  23,  1885  (P.  L.  134),  providing  that  no  untrue  state- 
ments in  an  application  for  life  insurance,  made  in  good  faith  by  the 
applicant,  shall  effect  a  forfeiture,  unless  the  same  relate  to  a  matter 
material  to  the  risk,  excludes  literal  warranties,  so  far  as  they  may  be 
resorted  to,  to  enforce  immaterial  matters;  and  an  untrue  statement 
must  be  of  a  material  matter  to  constitute  a  defense,  and  whether  a 
statement  in  an  application  made  in  good  faith  was  true,  and  whether, 
if  false,  it  prejudiced  the  risk,  are  for  the  jury.    Id. 

9.  The  jury  are  the  judges  of  the  weight  of  the  testimony,  and,  where 
the  evidence  is  conflicting,  they  must,  if  possible,  reconcile  it,  and,  when 
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they  cannot  do  so,  they  must  reject  that  which  is  unworthy  of  credit; 
regard  being  given  to  the  demeanor,  fairness,  character,  intelligence,  and 
interest  of  the  witnesses.    Id. 

10.  Where  an  application  for  life  insurance,  governed  by  Act  Pa. 
June  23;  1885  (P.  L.  134).  providing  that  no  untrue  statement  in  an 
application,  made  in  good  faith,  shall  effect  a  forfeiture,  unless  it  relates 
to  a  material  matter,  concealed  the  fact  that  applicant  had  suffered  from 
a  disease  and  had  undergone  an  operation  therefor  some  eight  or  nine 
years  prior  to  the  application,  there  could  be  no  recovery  on  the  policy,  if 
by  reason  of  the  disease  and  operation  his  health  was  seriously  impaired, 
thereby  affecting  the  risk.    Id. 

1 1 .  The  failure  of  insured  to  disclose  in  his  application  that  he  suffered 
from  diabetes  or  other  serious  ailment  affecting  his  general  health  at  the 
time  of  the  application  defeated  a  recovery  on  the  policy.    Id. 

12.  Where  an  applicant  for  insurance  made  false  answers  respecting 
matters  material  to  the  risk,  or  made  willful  false  answers  to  deceive  in- 
surer, a  recovery  could  not  be  had  on  a  policy  governed  by  Act  Pa.  June 
23,  885  (P.  L.  134).    Id. 

FRAUD. 

1.  Fraud,  avoiding  a  contract,  must  relate  to  something  material. 
The  contract  must  have  been  induced  by  it,  and  the  confidence  and  belief 
induced  must  have  been  a  reasonable  one.  Monad  Eng.  Co.  vs.  Stewart 
and  Donohue,  35. 

2.  Defendants  having  contracted  to  sell  stone  to  plaintiff,  plaintiff's 
false  statements  as  to  the  work  for  which  the  stone  was  to  be  used  did 
not  constitute  fraud  affecting  the  contract.    Id. 

3.  A  purchaser's  statement  that  it  had  paid  for  all  materials  for  a 
particular  contract  within  30  days  of  delivery  did  not  alone,  if  false, 
affect  the  substance  of  the  contract,  in  the  absence  of  evidence  that  the 
purchaser's  credit  was  bad  or  that  the  seller  might  rely  on  a  builder's 
Lien.    Id. 

4.  Fraud  is  never  presumed,  and  the  burden  of  proof  is  on  the  party 
alleging  it.    Id. 

5.  Whether  there  is  any  evidence  of  fraud,  or  facts  from  which  the  jury 
may  reasonably  infer  fraud,  is,  in  most  cases,  for  the  court.    Id. 

6.  In  a  prosecution  for  embezzlement  of  money  held  as  bailee,  it  must 
appear  that  accused  was  the  bailee  of  property  belonging  to  the  alleged 
owner,  which  was  the  subject  of  larceny,  and  that  he  fraudulently  con- 
verted it  to  his  own  use.    State  vs.  Brewington,  71. 

7.  A  conversion  by  a  bailee  of  property  intrusted  to  him  may  be 
proven  by  direct  or  circumstantial  evidence,  and  the  act  of  accused  using 
money  of  which  he  was  bailee  in  a  manner  inconsistent  with  the  owner's 
rights  or  the  purpose  of  the  bailment  was  evidence  of  a  conversion  thereof 
by  him,  so  as  to  make  him  guilty  of  embezzlement  as  a  bailee,  if  the 
conversion  was  with  intent  to  defraud  the  owner.    Id. 

8.  While,  as  a  rule, voluntary  intoxication  does  not  excuse  or  miti- 
gate a  crime,  where  a  particular  intent  is  an  essential  element  of  the  offense, 
as  in  embezzlement  by  a  bailee,  evidence  of  accused's  intoxication  at  the 
time  is  competent  on  the  question  whether  he  was  capable  of  an  intent 
to  convert,  so  that  accused  was  not  guilty  of  embezzlement  as  a  bailee 
if,  when  he  converted  to  his  own  U6e  money  intrusted  to  him  he  was  incap- 
able by  intoxication  of  forming  an  intent  to"  defraud  the  owner  thereof; 
but  he  was  guilty  if  though  under  the  influence  of  intoxicants  he  retained 
mental  capacity  to  distinguish  between  right  and  wrong,  as  to  the  embez- 
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dement  and  was  able  to  form  a  fraudulent  intent  to  convert  the  money. 
Id. 

9.  Testimony  is  admissible  of  the  commission  of  similar  offenses  by 
accused  about  the  time  of  the  commission  of  the  offense  charged,  where 
fraud  is  involved,  and  intent  or  guilty  knowledge  is  an  essential  element, 
so  that,  in  a  prosecution  for  conspiracy  to  commit  larceny,  evidence  was 
admissible  that,  at  about  the  time  of  the  commission  of  the  offense 
charged,  accused  and  others  procured  from  witness  money  by  devices 
similar  to  those  he  was  charged  with  having  used  in  the  present  case,  for 
the  purpose  of  showing  intent  or  design,  but  not  for  the  purpose  of  prov- 
ing another  offense.    State  vs.  E filer,  92. 

10.  When  an  agreement  is  reduced  to  writing,  the  whole  understand* 
ing  of  the  parties,  m  the  absence  of  fraud,  is  embraced  within  its  terms. 
Moline  Jewelry  Co.  vs.  OtweU  et  al.,  129. 

GAME. 

20  Del.  Laws,  c.  192,  making  it  unlawful  after  December  31,  1895,  to 
hunt,  kill,  take,  destroy,  or  sell  or  expose  for  sale  after  the  same  has 
been  killed  any  partridge,  quail,  pheasant,  or  rabbit,  except  between 
November  fifteenth  and  December  thirty-first  in  each  year,  is  substitu- 
tional for  Rev.  Code  1893,  p  457,  protecting  game,  and  from  and  after 
December  31, 1895,  it  is  not  unlawful  to  have  in  one's  possession  any  par- 
tridge, quail,  pheasant,  or  rabbit  after  the  same  has  been  killed.  Ain- 
scow  vs.  State,  545. 

GAME  OP  CHANCE.— See  Criminal  Law  (Lotteries). 

GRAND  JURY. 

Const.  Art.  1,  §  7,  giving  to  accused  the  right  to  be  heard  by  himself 
and  his  counsel,  and  to  meet  the  witnesses  face  to  face,  does  not  justify 
the  court  to  grant  a  motion  to  permit  accused  to  show  that  the  indict- 
ment against  him  was  found  by  the  grand  jury  on  illegal  testimony, 
where  the  affidavit  in*  support  of  the  motion  is  based  on  belief,  without 
averring  any  corruption  on  the  part  of  the  grand  jury.  State  vs.  Roberts, 
140. 

GROSS  INADEQUACY  OP  PRICE.— See  Sheriff's  Sale. 

HIGHWAY. 

1.  In  using  a  public  highway,  which  is  open  to  the  common  use  of  the 
people,  whether  using  an  automobile  or  other  vehicle,  all  persons  are 
bound  to  the  exercise  of  reasonable  care  to  prevent  accidents,  propor- 
tioned to  the  degree  of  danger  in  each  case.    Campbell  vs.  Walker,  41. 

2.  A  traveler  has  an  equal  right  to  employ  an  automobile  as  a  means 
of  transportation  and  to  occupy  the  public  highways  with  other  vehicles 
in  common  use.    Id. 

3.  The  operator  of  an  automobile  on  a  public  highway  may  act  on 
the  assumption  that  every  other  person  traveling  thereon  will  exercise 
ordinary  care  according  to  the  circumstances,  and  will  not  negligently 
expose  himself  to  danger,  and  will  make  an  attempt  to  avoid  it.    Id. 

4.  The  driver  of  an  automobile,  approaching  a  wagon  from  the  rear 
on  the  right-hand  side  of  the  road,  in  violation  of  25  Del.  Laws,  c.  120, 
§  13,  requiring  the  driver  of  any  vehicle  overtaking  any  other  vehicle 
to  pass  to  left  left  thereof,  is  guilty   of  negligence.    Id. 

5.  The  driver  of  an  automobile,  approaching  a  wagon  on  a  public 
highway  without  giving  warning  of  his  approach  as  required  by  25  Del. 
Laws,  c.  120,  {  11,  is  guilty  of  negligence.    Id. 
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6.  The  driver  of  an  automobile  on  a  public  highway  is  not  liable  for 
injuries  resulting  from  a  collision,  unless  his  negligence  caused  the  acci- 
dent complained  of.    Id. 

7.  The  driver  of  a  wagon,  who  fails  to  go  to  the  right  side  of  the  road 
when  he  knew  or  by  reasonable  caution  should  have  known  that  an  auto- 
mobile was  approaching  from  the  rear  and  desired  to  pass,  was  guilty  of 
negligence,  barring  a  recovery  by  him  for  resulting  injuries.    Id. 

8.  Where  a  passenger  in  a  vehicle  has  no  control  over  the  driver,  the 
negligence  of  the  driver  cannot  be  imputed  to  the  passenger,  so  as  to  defeat 
the  latter's  right  of  recovery  against  a  third  person  for  injuries  resulting 
from  the  concurrent  negligence  of  the  driver  and  third  person.    Id. 

9.  A  passenger  in  a  vehicle  is  bound  to  exercise  due  care  as  well  as  the 
driver,  and  it  is .  no  less  the  duty  of  the  passenger,  where  he  has  the  oppor- 
tunity to  do  so,  than  of  the  driver,  to  learn  of  danger  and  to  avoid  it,  if 
practicable .    Id. 

10.  In  an  action  for  injuries  caused  by  the  collision  of  defendant's 
automobile  with  the  vehicle  in  which  plaintiff  was  riding,  it  was  a  ques- 
tion for  the  jury  whether  the  plaintiff  could  by  due  care  have  prevented 
the  accident,  and  whether  she  did  exercise  the  care  to  prevent  the  same 
which  a  reasonably  careful  person  would  have  exercised  under  like 
circumstances.    Id. 

11.  Where  an  injury  to  plaintiff,  resulting  from  a  collision  of  defend- 
ant's automobile  with  the  vehicle  in  which  she  was  riding,  occurred  with- 
out the  negligence  of  defendant,  the  injury  was  an  unavoidable  accident, 
for  which  plaintiff  cannot  recover.    Id. 

12.  In  an  action  for  injuries  caused  by  a  collision  in  a  highway,  the 
verdict,  if  for  plaintiff,  should  be  for  such  sum  as  will  compensate  her  for 
her  pain  and  suffering  in  the  past  and  such  as  may  come  to  her  in  the 
future,  resulting  from  the  accident.     Id. 

See  also  Negligence. 

HOLLY  CASE.— See  Criminal  Law  (Cutting  Holly). 
HOMICIDE.— See  Criminal  Law. 

HUSBAND  AND  WIFE. 

1.  Since  at  common  law  a  married  woman  could  not  maintain  an  ac- 
tion in  tort  without  joining  her  husband,  and  the  husband  was  not  per- 
mitted to  join  his  wife  in  an  action  for  a  tort  in  which  he  participated  or 
for  which  he  was  partly  responsible,  a  wife,  though  injured  by  the  aliena- 
tion of  the  affections  of  her  husband  by  another  woman,  had  no  remedy 
therefor.    Eliason  vs.  Draper,  1. 

2.  The  right  to  the  consortium  of  the  husband  was  recognized  at 
common  Law  as  a  right  inherent  in  the  wife,  though  not  then  enforceable 
in  an  action  at  law.    Id. 

3.  14  Del.  Laws,  c.  80,  amended  by  17  Del.  Laws,  c.  611  (Rev.  Code 
1852,  amended  to  1893,  p.  600,  c.  76),  provides  that  a  married  woman, 
while  living  apart  from  her  husband,  may  sue  in  her  own  name  and  for 
her  own  use  for  personal  wrongs,  torts,  or  private  injuries.  Held,  that  a 
married  woman,  living  apart  from  her  husband,  and  without  joining  him, 
was  entitled  under  such  act  to  sue  another  married  woman,  living  apart 
from  her  husband,  and  without  joining  defendant's  husband,  for  defend- 
ant's alienation  of  the  affections  of  plaintiff's  husband.    Id. 

4.  Since  a  married  woman's  right  to  the  affections  of  her  husband  it 
a  "property  right",  and  the  loss  thereof  constitutes  an  injury  to  the  con- 
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sortiom,  a  married  woman,  though  living  with  her  husband,  may,  with- 
out joining  her  husband,  sue  another  married  woman  for  alienating  the 
affections  of  plaintiff's  husband,  under  14  Del.  Laws,  c.  550,  providing 
that  any  married  woman  may  prosecute  and  defend  suits  at  law  for  the 
preservation  and  protection  of  her  property  as  if  unmarried.    Id. 

5.  In  an  action  for  alienating  a  nusband's  affections,  by  wrongs  com- 
mitted on  a  day  certain  and  on  divers  other  days  and  times  between  that 
day  and  the  commencement  of  the  suit,  defendant  is  not  entitled  to  a 
bill  of  particulars.    Eliason  vs.  Draper,  64. 

6.  Where  defendant  telephone  company  dealt  with  plaintiff 's  husband 
as  the  owner  of  a  farm  abutting  a  highway  on  which  its  line  was  con- 
structed, and  not  as  the  agent  of  plaintiff,  who  was  the  owner  in  fact, 
in  obtaining  from  the  husband  a  right  to  trim  trees  along  the  road,  evi- 
dence that  the  husband  had  given  permission  to  an  electric  light  company 
to  cut  the  trees,  wnich  permission  was  actually  exercised  and  acquiesced 
in  by  plaintiff,  was  inadmissible  to  show  the  husband's  agency  and  author- 
ity from  his  wife  in  the  management  of  the  farm,  in  an  action  by  her  as 
owner  for  damages  to  trees  along  the  highway  by  reason  of  trimming 
done  by  defendant.    D.  and  A.  T.  &  T.  Co.  vs.  Jordan,  67. 

7.  In  an  action  for  wrongful  death  of  plaintiff's  husband,  plaintiff's 
damages  were  such  a  sum  of  money  as  would  reasonably  compensate  her 
for  any  and  all  damages  that  she  had  sustained,  or  might  thereafter  sus- 
tain, by  reason  of  decedent's  death,  based  on  the  number  of  years  he 
would  probably  have  lived,  had  he  not  been  killed,  and  governed  by  the 
proportion  of  his  gross  earnings  or  income  plaintiff  would  probably  have 
received  from  him.    Gotta  vs.  P.,  B.  and  W.  R.  R.t  551. 

See  also  Wife  Beating. 

IMMEDIATE  PLIGHT.— See  Arrest  Without  Warrant. 
IMPERSONATION  OF  VOTER.— See  Criminal  Law. 

IMPLIED  CONTRACT.— See  Contracts. 

1.  Ordinarily,  where  one  performs  labor  for  another,  in  the  absence 
of  any  specific  agreement,  the  law  raises  an  implied  promise  to  pay;  but 
there  is  no  implied  promise  to  pay  for  services  rendered  gratuitously. 
Callaway  vs.  Milligan,  383. 

2.  Where  no  contract  is  made  to  purchase  property  delivered  to  and 
accepted  by  the  buyer,  he  is  liable  to  the  seller  for  the  reasonable  value 
thereof.    Spcakman  and  Son  vs.  Price,  377. 

IMPUTED  NEGLIGENCE.— See  Negligence. 

INADEQUACY  OP  PRICE.— See  Sheriff's  Sale,  2. 

INDEPENDENT  CONTRACTOR. 

In  an  action  of  trespass,  if  the  defendant  employed  an  independent 
contractor  to  cut  timber  on  his  land,  and  such  contractor,  without  the 
authority  or  direction  of  the  defendant,  trespassed  and  cut  timber  on  the 
land  of  another,  the  defendant  was  not  liable.  Phillips  vs.  BriUingfiatn, 
173. 

INFANT,  ACTION  BY. 

1.  While  contributory  negligence  defeats  recovery  for  personal  in- 
jury, this  rule  is  somewhat  affected  by  the  relative  rights  and  duties  of  the 
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parties  at  the  time  and  under  the  circumstances  of  the  accident,  growing 
out  of  infancy  of  the  plaintiff  or  person  injured.  Lintkicum  vs.  TruiU, 
338. 

2.  The  conduct  of  children  in  a  matter  of  contributory  negligence  is 
not  governed  by  the  rule  applying  to  adults;  the  degree  of  care  required 
of  them  depending  upon  their  maturity,  capacity,  ability  to  appreciate 
danger,  and  familiarity  with  their  surroundings.    Id. 

If  an  infant  places  himself  in  a  position  of  peril,  though  unable  to 
appreciate  the  danger,  and  sustains  an  injury,  the  person  injuring  him  is 
not  liable  if,  by  using  due  and  reasonable  care,  he  could  not  have  dis- 
covered the  peril  and  prevented  the  injury.    Id. 

4.  An  infant,  negligently  injured,  is  entitled  to  such  recovery  as  will 
reasonably  compensate  him  for  the  injuries,  including  recovery  for  past 
and  future  pain  and  suffering,  and  for  any  permanent  injuries  resulting 
from  the  accident.    Id. 

5.  In  an  action  for  the  death  of  a  child,  struck  by  a  street  car,  the 
burden  is  on  plaintiff  to  establish  that  the  child's  death  resulted  from  the 
defendant's  negligence,  as  alleged  in  the  declaration.  Gisnumdi  vs.  Peo- 
ples *£,  577. 

6.  Where  plaintiff's  decedent,  a  child  of  tender  years,  moved  from  a 
position  of  safety  to  a  position  of  danger  near  or  on  the  railroad  track, 
on  which  a  car  was  running,  so  suddenly  as  to  make  it  impossible  for  the 
motorman  to  stop  the  car  before  the  accident,  or  if  the  motorman,  after 
he  saw,  or  by  the  exercise  of  ordinary  care  could  have  seen,  the  child  in  a 
position  of  danger,  did  everything  that  a  reasonably  careful  man  would 
do  under  like  circumstances  to  prevent  the  accident,  the  railroad  company 
would  not  be  liable.    Id. 

7.  In  an  action  for  the  death  of  a  child,  the  measure  of  damages  is 
the  sum  which  the  child  would  proably  have  earned  during  her  life,  and 
would  have  saved  from  her  earnings  and  left  as  her  estate  for  the  benefit 
of  her  next  of  kin;  the  jury  being  governed  by  the  reasonable  rules  gov* 
erning  human  experience  m  the  acquisition  and  retention  of  property 
under  the  circumstances  of  such  a  life  as  that  of  the  deceased.   Id. 

INDICTMENT. — See  Criminal  Law,  (Indictment  and  Information). 

INEVITABLE  ACCIDENT.— See  Accidbnt,  3. 

INFORMATION. — See  Criminal  Law  (Indictment  and  Information) 

INQUEST.— See  Coroner. 

INSURANCE. — See  Contracts;  Fraternal  Insurance;  Beneficial  As- 
sociations. 

INSTRUCTION  TO  JURY.— See  Jury. 

INTENT.— See  Criminal  Law. 

INTOXICATING  LIQUOR.— See  also  Criminal  Law. 

That  one  of  the  signers  of  a  recommendation  of  an  application  for  a 
license  to  sell  intoxicants  did  not  read  or  have  the  same  read  to  him,  as 
required  by  Rev.  Code  1852,  amended  to  1893,  p.  413  (14  Del.  Laws,  c. 
418)  1 4,  is  not  ground  for  refusing  the  license,  where  there  were  sufficient 
signers  who  complied  with  the  requirement.    In  re  Heinel,  450. 
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INTOXICATION. 

While,  as  a  rule,  voluntary  intoxication  does  not  excuse  or  mitigate  a 
crime,  when  a  particular  Intent  fa  an  essential  etehient  of  the  offense,  as 
ni embezzlement  fay  a  bailee,  evidence  of  acCTwrrf's  intoxication  at  the  time 
is  competent  on  the  question  whether  he  was  r-apafaie  of  an  intent  to  cou- 
Vert,  so  that  accused  was  not  guilty  of  «mbrartement  as  a  bailee  if ,  when 
he  converted  to  his  own  use  money  intrusted  toL  him  he  was  incapable 
by  intoxication  of-fonning  an  intent  to  dofraud'theowner  thereof;  but 
he  was  guilty  if  though  under  the-  influence  of  intoxicants  he  retained 
mental  capacity  to  distingirxsh  between  right  and  wrong,  as-to  the  embex- 
tlement  and  was  able  to  form  a  fraudulent  iftteirt  to  oonvnrt  the  money. 
Stale  vi.  BrewingUm,  71.  -  -■ 

See  also  CuxrtfAL  Law,  (Intoxicating  Liquoe). 

■INVOLUNTARY  CONFESSIONS,  -See  Criminal  (Confessions). 

JOINT  NOTE.~See  Bills  and  Noras,  6.  I.fi. 

JUDGMENT. 

.1.  Under  Rev.  Cod*  1852,  amended  to  1893,  *.  789,  C.  106,  J  4.  ««  order 
to  have  a  Judgment  at  tu^- first  term  by  default,  'the  instrument  sued  on 
must  contain  an  unconditional  promise  to  ^pay  money,  sb-that,  -where  a 
writing  merely  contained  an  admission  by  the  defendant's  Intestate 
that  the  defendant  had  received  from  the  planiST  a  stim  of  money  for  a 
Certain  purpose,  it  is  not  sttcn  an  instrument  as  is  contemplated1  by  the 
statute;  and  jwigment  thereon' at ite first term  must  be  rrfnaea.-  Gtem 
vs.  Wil.  Trust  Co..  585.  •       ■ 

"'  I.  In  a.  suit  before  the  justice  of  the  peace  against  certain  defendants 
"  trading  as  Morgan  and  Jefferson^"  in  wniefi  the  referee  reported  against 
tfie  defendants  "tradtng  as  Morgan  six!  Jefferson,"  the  entry  of  jnHo- 

ment  bythe  justice  against  the  tfefe— '-- ■*-  "—*«—•*•  -J*—  *i 

"  trading  as  Morgan  and  Jefferson,"  * 
iioTiq.n  and  Jcffcrs&n  vs.  Way,  593. 


that  to  an.  obligation,  for,  t 
there  may  be  an  extra,  warr 
the  peace  to  enter'  judgme 
t ion  imports  an  instrumen 
note  and  warrant  attache* 
give  a  justice  authority,  to 
Pi.  Provident  Savings  Bank,  333.'      "  '"-■■     "  - '•       ■■>•■■ 

JUDGMENT  BY  DEFAULT.— See  Justice  Of  Peace,  19. 

JUDGMENT  OF  JUSTICE  OF  PEACE.— See  Justice  of  Peace. 

JUDICIAL  DISCRETION. 

While  a  brtt  of  particulars  may  be  ordered  when  justice  requires,  the 
practice  is  larger/  confined  to  contracts,  and  rh  Delaware'  does  n6t  extend 
'to  actions  of  tort.    EUaspn  w.  Draf»r,~6t.     ' ''  * ' 

JURISDICTION. — See  Courts  and  Jurisdiction  of;  Justice  of  Peace. 

JVRY.-rSee  Ejodence  (Court  and  Jury). 

'  1.  Jn  an  action  for  injuries  caused  by  the  collision  of  defendant's 
automobile  with  the  vehicle  In  which  plaintiff  was  riding,  it  was  a  ques- 
"  tton  for  the  jury  whether  the  plaintiff  coirld'  b^  flue  care  have-  prevented 


674  INDEX. 


JURY— Continued. 

the  accident,  and  whether  she  did  exercise  the  care  to  prevent  the  same 
which  a  reasonably  careful  person  would  have  exercised  under  like  cir- 
cumstances.    Campbell  vs.  Walker,  41. 

2.  In  a  prosecution  for  conspiracy  to  commit  larceny,  the  evidence 
held  sufficient  to  take  the  case  to  the  jury.    State  vs.  Effler,  92. 

3.  Under  the  statute  declaring  what  questions  may  be  put  to  a  juror 
on  his  voir  dire  in  a  capital  ca«e,  a  question  as  to  whether  the  juror  has 
any  objection  to  returning  a  verdict  of  guilty  on  circumstantial  evidence, 
where  the  punishment  is  death,  is  properly  excluded.  State  vs.  Roberts, 
140. 

4.  The  credibility  of  witnesses  is  solely  a  question  for  the  jury.  Phil- 
lips vs.  Brittingham,  173;  Linthicum  vs.  Truttt,  338. 

5.  Whether  a  live  stock  carrier  waived  notice  of  claim  of  damage 
held,  under  the  evidence,  a  jury  question.  Klair  and  HoUingsworth  vs. 
P.,  B.  and  W.  R.  R.,  274. 

6.  A  jury's  conclusion  must  be  guided  wholly  by  the  evidence  pro- 
duced and  the  law  as  stated  by  the  court.    Id. 

7.  Evidence  in  an  action  on  a  joint  note  as  to  whether  one  of  the  de- 
fendants had  authority  to  sign  the  note  sued  upon  is  for  the  jury,  who  are 
the  sole  judges  of  its  weight  and  value.    Gray  vs.  Gray,  308. 

8.  The  jury  are  the  sole  judges  of  the  facts  of  the  case,  and  they  must 
take  the  evidence  adduced  by  the  parties,  and  make  up  their  verdict 
accordingly  under  the  instructions  of  the  court.  McCartney  vs.  Peoples 
Ry.,  191. 

9.  It  is  for  the  jury  to  determine  the  preponderance  of  the  evidence 
in  a  civil  case.    Doylestown  Agricultural  Co.  vs.  Ewing,  421. 

10.  The  jury  are  the  judges  of  the  evidence,  and  of  the  credibility  of 
the  witnesses,  and  of  the  weight  of  their  testimony.  State  vs.  Coates, 
424;  Linthicum  vs.  Truitt,  338. 

11.  Act  Pa.  June  23, 1885  (P.  L.  134),  providing  that  no  untrue  state- 
ments in  an  application  for  life  insurance,  made  in  good  faith  by  the 
applicant,  shall  effect  a  forfeiture,  unless  the  same  relate  to  a  matter 
material  to  the  risk,  excludes  literal  warranties,  so  far  as  they  may  be 
resorted  to,  to  enforce  immaterial  matters;  and  an  untrue  statement 
must  be  of  a  material  matter  to  constitute  a  defense,  and  whether  a 
statement  in  an  application  made  in  good  faith  was  true,  and  whether, 
if  false,  it  prejudiced  the  risk,  are  for  the  jury.  Keatley  vs.  Grand  Fra- 
ternity, 511. 

12.  Where,  in  an  action  for  goods  sold  and  delivered,  the  evidence 
is  conflicting  as  to  whether  the  defendant  either  ordered  the  goods  in 
question  or  secured  the  payment  therefor  by  a  third  person,  the  question 
as  to  whether  or  not  he  purchased  the  goods  was  properly  for  the  jury. 
Perry  vs.  Stayton,  529. 

13.  That  a  juror  was  a  member  of  the  coroner's  jury,  which  had 
heard  evidence  and  held  accused  for  murder,  was  not  a  sufficient  ground 
for  challenge  for  cause.    State  vs.  Brown,  et  al.,  405. 

14.  The  jury  should  decide  a  case  from  the  evidence,  in  connection 
with  the  instructions,  and  unaffected  by  disputes  or  strictures  of  counsel. 
Linthicum  vs.  Truitt,  338. 

15.  In  an  action  against  a  railroad  company,  for  injuries  resulting  in 
the  death  of  a  person  working  on  or  about  its  tracks  in  the  yard  of  an  inde- 
pendent employer,  in  which  its  switch  engines  were  operated,  whether 
defendant  failed  to  give  sufficient  warning  held,  on  the  evidence,  for  the 
jury.    Gotta  vs.  P.,  B.  and  W.  R.  R.,  356. 
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16.  Where  the  evidence  in  an  action  for  personal  injury  is  such  that 
the  jury  might  have  found  defendant  negligent  in  failing  to  give  warning 
suitable  to  the  danger  it  was  about  to  create,  the  question  of  negligence 
is  for  the  jury.    Id. 

17.  In  an  action  against  a  railroad  company  for  injuries  resulting  in 
the  death  of  a  person  working  on  and  about  its  tracks,  in  the  yard  of  an 
independent  employer,  in  which  its  switch  engines  were  operated,  plain- 
tiff's contributory  negligence  held,  on  the  evidence,  for  the  jury.   la. 

18.  The  jury  are  the  judges  of  the  weight  of  the  testimony,  and, 
where  the  evidence  is  conflicting,  they  must,  if  possible,  reconcile  it;  and, 
when  they  cannot  do  so,  they  must  reject  that  which  is  unworthy  of  credit; 
regard  being  given  to  the  demeanor,  fairness,  character,  intelligence,  and 
interest  of  the  witnesses.    KeaUey  vs.  Grand  Fraternity,  511. 

19.  Where,  in  an  action  for  goods  sold  and  delivered,  the  evidence  is 
conflicting  as  to  whether  the  defendant  either  ordered  the  goods  in  ques- 
tion or  secured  the  payment  therefor  by  a  third  person,  the  question 
as  to  whether  or  not  he  purchased  the  goods  was  properly  for  the  jury. 
Perry  vs.  Stayton,  529. 

20.  A  trial  by  jury  in  an  action  against  a  tenant  holding  over  is  im- 
proper, where  requested  by  neither  party.    Belt  et  al.  vs.  Abramson,  536. 

21.  The  record  of  a  trial  in  the  justice's  court  must  show  that  the 
jurors  sommoned  and  acting  in  the  cause  were  sworn  or  affirmed  in 
accordance  with  the  law.    Id. 

22.  In  an  action  against  one  as  a  tenant  holding  over,  a  verdict  find- 
ing that  the  tenant  is  indebted  to  the  landlord,  and  failing  to  find  the 
landlord  entitled  to  possession,  is  erroneous,  and  a  judgment  based 
thereon,  which  awarded  possession  to  the  defendant,  is  also  erroneous. 
Id. 

JUSTICE  OF  PEACE. 

1.  Rev.  Code,  1852,  amended  to  1893,  p.  852,  c.  114.  i  7,  provides  that 
if  one  sue  in  any  court  upon  a  cause  of  action  cognizable  before  a  justice 
of  the  peace  under  chapter  99,  and  shall  not  recover  more  than  $50,  besides 
costs,  he  shall  not  recover  costs,  unless  he  shall  have  previously  filed 
with  the  prothonotary  a  written  affidavit  that  plaintiff  had  a  just  cause  of 
action  against  defendant  exceeding  in  amount  $50.  Rev.  Code,  p.  813, 
c.  1 10,  §22,  provides  that  the  real  estate  of  a  decedent  shall  not  be  bound 
by  a  judgment  against  his  executors  or  administrators,  unless  such  judg- 
ment be  rendered  upon  a  verdict  or  referee's  report  or  a  rule  of  refer- 
ence. Held,  that  the  purpose  of  section  7  was  to  compel  creditors  to  re- 
sort to  justices'  courts  to  collect  small  debts,  so  that  where  the  maker  of 
a  note  was  dead,  and  it  was  impossible  to  satisfy  the  note  out  of  his  per- 
sonal estate,  and  the  executor  had  not  sold  the  realty£for  the  payment  of 
debts,  so  that  the  only  remedy  was  to  obtain  a  judgment,  which  would 
be  a  lien  upon  the  realty,  a  suit  on  the  note  to  obtain  such  judgment  was 
not  one  "cognizable  before  a  justice  of  the  peace",  within  that  section, 
though  the  amount  recovered  was  less  than  $50  and  no  affidavit  was  filed 
as  provided,  and  hence  plaintiff  was  entitled  to  costs.  Tappan  vs.  Bacon, 
113. 

2.  Where  the  entry  by  a  justice  of  the  peace  on  the  record  on  appeal 
from  a  judgment  rendered  by  him  and  signed  by  a  surety  does  not  cover 
the  judgment  appealed  from,  as  required  by  statute,  the  appeal  will  be 
dismissed.    Taylor,  et  al.  vs.  Woodlen,  525. 

3.  A  trial  by  jury  in  an  action  against  a  tenant  holding  over  is  im- 
proper, where  requested  by  neither  party.    Belt  et  al.  vs.  Abramson,  536. 
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4.  The  record  of  a  trial  in  the  justice's  court  iriust  show  that  the 
jurors  summoned  and  acting  in  the  cause  were  Sworn  or  affirmed  in 
accordance  with  the  law.    Id. 

5.  In  an  action  against  one  as  a  tenant  holding  over,  a  verdict  finding 
that  the  tenant  is  indebted  to  the  landlord,  and  Ruling  to  find  the  land- 
lord entitled  to  possession,  is  erroneous,  and  a  judgment  based!  thereon, 
which  awarded  possession  to  the  defendant,  is  also  erroneous.    Id. 

6.  Within  his  statutory  jurisdiction  the  authority  of  a  justice  of  the 
peace  is  as  complete  as  that  of  the  Superior  Court.  Jones  «.  Charles 
Warner  Co.,  566. 

7.  Where,  in  actions  within  the  jurisdiction  of  a  justice  of  the  peace, 
matters  of  account,  demand,  or  cause  of  action  cognisable  before  a  jus- 
tice are  pleaded  as  a  set-off  and  entered  by  the  justice  in  his  docket  as 
required  by  statute,  his  judgment,  unreversed,  is  conclusive,  and  will 
bar  another  action  based  on  such  matters.    Id. 

8.  In  actions  for  the  price  of  goods,  for  goods  sold  and  delivered  with 
warranty,  or  for  the  price  of  work  and  labor  done  under  a  contract, 
defendant  may  either  avail  himself  of  any  breach  by  plaintiff,  or  may  sue 
for  the  damages  independently,  and  the  former  suit  and  recovery  against 
him  will  be  no  bar  to  the  latter  suit,  unless  in  the  former -suit -he  availed 
himself  of  his  remedy.    Id. 

9.  Where  plaintiff  purchased  mortar  from  defendant  of  a  quality 
suitable  for  use  in  the  erection  of  a  garage,  but  the  mortar  was  not  of  a 
satisfactory  quality,  damages  purely  consequential  'Were  not 'within  the 
jurisdiction  of  the  justice  of  the  peace.    Id. 

10.  As  recoupment  must  defeat  plaintiff's  action  in  whole  or  in  part, 
no  recovery  being  authorized  for  any  excess,  defendant  has  his  election 
as  to  whether  he  will  interpose  the  same  in  plaintiff's  action  growing  out 
of  the  same  transaction;  but,  if  he  exercises  his  privilege  of  recoupment, 
he  cannot  thereafter  maintain  a  separate  action  for  such  damages,  -or  any 
part  thereof.    Id. 

11.  Rev.  Code  1852,  amended  to  1893,  p,  744  (14  Dei.  Laws,  c.  93)  §8, 
providing  that,  in  actions  before  a  justice  of  the  peace,  defendant  must 
plead  as  a  set-off  any  account,  demand,  or  cause  of  action  cognizable 
before  a  justice,  has  no  application  to  matters  of  damage  in  the  nature 
of  recoupment  or  defense,  cognizable  before  a  justice,  which  the  defendant 
might  interpose  at  his  election,  and  such  matters  are  not  required  to  be 
pleaded  as  a  set-off.    Id. 

12.  In  an  action  for  the  price  of  mortar,  it  was  competent  for  defend- 
ant, in  defense  of  the  action  or  in  reduction  of  plaintiff's  demand,  to 
plead  and  prove  that  the  mortar  was  not  suitable  for  the  purpose  for  which 
he  bought  it,  and  that  it  was  of  no  value  to  him.    Id. 

13.  A  former  judgment  on  the  merits  between  the  same  parties  is 
conclusive  as  to  any  issue  actually  Httgated  and  determined,  however 
erroneous,  and  which  issue  is  essential  to  the  maintenance  of  a  second 
action  between  them,  though  it  be  brought  on  a  different  cause  of  action. 
Id. 

14.  Where,  in  an  action  before  a  justice  of  the  peace  for  the  price  of 
mortar  sold,  the  buyer  availed  himself  of  the  defense  that  the  mortar 
was  unsuitable  for  the  purpose  intended,  and  was  beaten  on  such  issue, 
the  judgment  was  a  bar  to  a  subsequent  suit  by  the  buyer  against  the 
seller  to  recover,  not  only  damages  arising  from  the  alleged  usolesaness  of 
the  mortar,  but  also  consequential  damages  not  within  the  jurisdiction 
of  the  justice.    Id. 
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15.  The  statement  in  the  record  of  the  justice,  "Plaintiff  demands 
4&00,"  without  the  dollar  mark,  held  sufficient,  taken  in  connection  with 
the  whole  record.    Morgan  and  Jefferson  vs.  Wiley,  593. 

16.  In  a  suit  before  the  justice  of  the  peace  against  certain  defend- 
ants "trading  as  Morgan  and  Jefferson",  in  which  the  referee  reported 
against  the  defendants  "trading  as  Morgan  and  Jefferson",  the  entry  of 
judgment  by  the  justice  against  the  defendants  without  adding  the  words 
"trading  as  Morgan  and  Jefferson",  held  not  to  invalidate  the  judgment. 

17.  The  record,  showing  a  judgment  by  default,  cannot,  on  certiorari 
fee  contradicted,  and  the  fact  of  a  judgment  by  confession  and  an  inad- 
vertent entering  of  a  judgment  by  default  be  shown.  Lippincott  vs.  Strout 
Co.,  428. 

18.  The  jurisdiction  of  a  justice's  court  must  affirmatively  appear  in 
the  record.     Wells  vs.  Wri&t,  598. 

19.  Under  Rev.  Code  1852,  amended  as  to  1893,  p.  740,  c.  99,  §1. 
which  provides  that  justices  of  the  peace  shall  have  jurisdiction  of  all 
causes  of  action  arising  from  obligation,  promise,  or  contract  for  the 
payment  of  money  or  delivery  of  goods,  a  justice  of  the  peace  has  no 
jurisdiction  of  an  action  for  breach  of  warranty  arising  out  of  a  contract 
for  the  sale  of  a  horse.    Id. 

20.  Under  Rev.  Code  1852,  amended  to  1893,  p.  789,  c.  106,  §  4,  in  order 
to  have  a  judgment  at  the  first  term  by  default,  the  instrument  sued  on 
must  contain  an  unconditional  promise  to  pay  money,  so  that,  where  a 
writing  merely  contained  an  admission  by  the  defendant's  intestate  that 
the  defendant  had  received  from  the  plaintiff  a  sum  of  money  for  a  cer- 
tain purpose,  it  is  not  such  an  instrument  as  is  contemplated  by  the 
statute,  and  judgment  thereon  at  the  first  term  must  be  refused.  Green 
f$.  Wil.  Trust  Co.,  585. 

Bee  also  Appeal  from;    Certiorari;    Criminal  Law  (Contempt 
of  Court). 

LANDLORD  AND  TENANT. 

1.  25  Del.  Laws,  c.  239,  provides  that  leases  made  after  June  25 , 
1909,  not  limiting  the  term,  shall  terminate  June  25th  next  ensuing, 
provided,  if  such  lease  be  made  more  than  3  months  before  June  25th 
next  ensuing,  said  lease  shall  be  extended  one  year  from  said  date,  unless 
one  of  the  parties  gives  notice  of  intent  to  terminate.  A  lease  for  6 
months  ended  March  5, 1910,  when  the  tenant  held  over,  paying  the  same 
rent  until  June  25, 1910,  when  he  quit.  Held,  that  the  tenant  holding  over 
continued  the  original  lease,  containing  a  provision  limiting  the  term, 
and  such  holding  over  did  not  create  a  new  agreement  subject  to  the 
statute,  and  the  tenant,  not  having  given  notice,  was  liable  for  rent. 
Poffenberger  vs.  Nichols,  60. 

2.  Plaintiff,  an  executor,  made  a  lease  of  premises  belonging  to  the 
estate,  to  end  September  3,  1910,  and  the  defendant  entered  and  con- 
tinued in  occupancy  until  September  21,  1910.  On  August  17,  1910, 
under  an  order  of  sale  from  the  Orphans'  Court,  the  premises  were  sold, 
and  on  September  21, 1910,  the  sale  was  confirmed,  and  the  deed  ordered 
to  be  delivered  to  the  purchaser,  who  had,  by  the  stipulated  conditions 
of  «ak,  agreed  that  possession  of  the  premises  should  be  given  upon  the 
delivery  of  the  deed  after  confirmation  of  the  sale.  Held,  that  the  stipu- 
lated conditions  of  sale  were  tantamount  to  an  express  reservation  by 
the  plaintiff  of  the  accruing  rents  to  the  time  of  the  confirmation  of  the 
sale  and  the  purchaser's  possession,  preventing  the  relation  back  of  the 
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purchaser's  rights,  after  confirmation,  to  rents  from  the  day  of  sale,  and 
hence  the  plaintiff  was  entitled  to  rents  to  the  day  when  the  sale  was 
confirmed.    Lynch  vs.  Door  don,  120. 

3.  A  landlord  has  no  right  to  distrain  for  rent,  where  he  has  let  land 
with  the  agreement  that  muskrats,  which  the  tenant  may  take  upon  the 
property,  are  to  be  divided;  for  these  animals  are  not  "property M,  within 
the  meaning  of  the  law,  out  of  which  rent  arises.   McLain  vs.  Willey,  186. 

4.  Where  rent  is  payable  in  crops,  it  is  the  duty  of  the  tenant  to 
properly  harvest  his  crops  and  deliver  the  landlord's  share  within  a  rea- 
sonable time.    Id. 

5.  Where  rent  is  payable  in  crops,  it  is  the  duty  of  the  tenant,  until 
delivery  of  the  rent,  to  care  for  the  landlord's  share  and  keep  it  in  such  a 
place  that  by  the  exercise  of  reasonable  care  it  will  remain  safe.    Id. 

6.  In  an  action  of  replevin  for  goods  taken  by  way  of  distress,  a  land- 
lord cannot  recover  against  the  defendant,  his  tenant,  where  the  lands  are 
demised  upon  terms  of  crop  rent,  for  any  failure  to  properly  cultivate. 
Id. 

7.  Plaintiff,  to  recover  under  the  statute  providing  that  satisfaction 
for  the  use  and  occupation  of  land  by  permission  without  demise  by  deed 
or  contract  under  seal  for  the  rent,  may  be  recovered  in  assumpsit,  must 
show  the  relation  of  landlord  and  tenant  and  an  agreement  to  pay  rent, 
express  or  implied;  but  the  tenancy  by  permission  may  be  shown,  without 
a  demise  by  deed  or  contract  under  seal  to  pay  rent.  Johnson  vs.  Hibbert, 
526. 

8.  A  trial  by  jury  in  an  action  against  a  tenant  holding  over  is  im- 
proper, where  requested  by  neither  party.    Belt  et  ol.  vs.  Abramson,  536. 

9.  In  an  action  against  one  as  a  tenant  holding  over,  a  verdict  finding 
that  the  tenant  is  indebted  to  the  landlord,  and  failing  to  find  the  land- 
lord entitled  to  possession,  is  erroneous,  and  a  judgment  based  thereon, 
which  awarded  possession  to  the  defendant,  is  also  erroneous.    Id. 

See  also  Sales;  Executors  and  Administrators. 

LARCENY.— See  Criminal  Law. 
LEASE. — See  Landlord  and  Tenant. 

LICENSE. — See  Intoxicating  Liquor;   Foreign  Corporation,  6. 

LIFE  INSURANCE. 

1.  At  common  law,  answers  to  questions  in  an  application  for  life 
insurance  were  taken  to  be  literal  warranties  of  their  truth,  and,  if  false,  a 
contract  of  insurance  was  vitiated,  though  the  answers  were  made  in 
good  faith,  regardless  of  the  materiality  of  the  questions  or  answers  to 
the  risk.    Keatley  vs.  Grand  Fraternity,  511. 

2.  Act  Pa.  June  23,  1885  (P.  L.  134),  providing  that  no  untrue  state- 
ments in  an  application  for  life  insurance,  made  in  good  faith  by  the  appli- 
cant, shall  effect  a  forfeiture,  unless  the  same  relate  to  a  matter  material 
to  the  risk,  excludes  literal  warranties,  so  far  as  they  may  be  resorted  to, 
to  enforce  immaterial  matters;  and  an  untrue  statement  must  be  of  a 
material  matter  to  constitute  a  defense,  and  whether  a  statement  in  an 
application  made  in  good  faith  was  true,  and  whether,  if  false,  it  preju- 
diced the  risk,  are  for  the  jury.    Id. 

3.  Where  an  application  for  life  insurance,  governed  by  Act  Pa. 
June  23,  1835  (P.  L.  134),  providing  that  no  untrue  statement  in  an 
application,  made  in  good  faith,  shall  effect  a  forfeiture,  unless  it  relates 
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to  a  material  matter,  concealed  the  fact  that  applicant  had  suffered  from 
a  disease  and  had  undergone  an  operation  therefor  some  eight  or  nine 
years  prior  to  the  application,  there  could  be  no  recovery  on  the  policy, 
if  by  reason  of  the  disease  and  operation  his  health  was  seriously  im- 
paired, thereby  affecting  the  risk.    Id. 

4.  The  failure  of  insured  to  disclose  in  hfs  application  that  he  suffered 
from  diabetes  or  other  serious  ailment  affecting  his  general  health  at  the 
time  of  the  application  defeated  a  recovery  on  the  policy.    Id. 

5.  Where  an  applicant  for  insurance  made  false  answers  respecting 
matters  material  to  the  risk,  or  made  willful  false  answers  to  deceive 
insurer,  a  recovery  could  not  be  had  on  a  policy  governed  by  Act  Pa. 
June  23,  1885  (P.  L.  134).    Id. 

See  also  Fraternal  Insurance. 

LOTTERIES.— See  Criminal  Law. 

MALICE. 

1.  "Murder"  is  the  killing  of  one  human  being  by  another  with 
malice,  either  express  or  implied.    State  vs.  Johnson,  49. 

2.  "Malice",  in  the  law  of  homicide,  is  a  condition  of  the  mind  or 
heart,  which  may  be  shown  by  the  deliberate  selection  and  use  of  a  deadly 
weapon,  or  by  antecedent  menaces  or  threats,  such  as  disclose  a  purpose  on 
the  part  of  accused  to  commit  the  act  charged.    Id. 

3.  Malice,  in  the  law  of  homicide,  may  be  implied  from  any  unlawful 
act,  such  as  in  itself  denotes  a  wicked  heart,  fatally  bent  on  mischief,  or 
a  reckless  disregard  of  human  life,  or  from  an  act  from  which  death  ensues, 
unaccompanied  by  circumstances  of  justification,  excuse,  or  mitigation, 
and  on  such  act  being  shown  it  is  incumbent  on  accused  to  show  to  the 
satisfaction  of  the  jury  that  the  killing  was  not  malicious.    Id. 

4.  "Malice",  as  an  essential  ingredient  of  murder  in  the  first  and 
second  degrees,  is  not  restricted  to  spite  or  malevolence  toward  the  per- 
son killed,  but  includes  that  general  malignity  and  reckless  disregard  of 
human  life  which  proceed  from  a  heart  void  of  a  just  sense  of  social  duty 
and  fatally  bent  on  mischief.    State  vs.  Roberts,  140. 

5.  "Express  malice  aforethought",  essential  to  murder  in  the  first 
degree,  occurs  where  one  person  kills  another  with  a  sedate,  deliberate 
mind  and  formed  design;  and  the  length  of  time  that  the  design  existed  is 
immaterial.    Id. 

6.  Express  malice  aforethought  essential  to  constitute  murder  of  the 
first  degree,  may  be  proved  by  any  circumstances  evincing  a  sedate, 
deliberate  mind  and  formed  design  to  kill,  and  may  be  shown  from  the 
circumstances  attending  the  act,  such  as  the  deliberate  selection  and 
use  of  a  deadly  weapon.    Id. 

7.  "Murder  of  the  second  degree"  is  the  killing  with  implied  malice, 
inferred  from  the  facts  proved,  where  there  is  no  deliberate  mind  or 
formed  design  to  take  life,  but  where  the  killing  is  done  without  justifi- 
cation or  excuse,  and  without  provocation  sufficient  to  reduce  the  offense 
to  manslaughter.    Id. 

8.  Malice,  essential  to  murder  of  the  second  degree,  is  implied  by  law 
from  every  unlawful  and  cruel  act  committed  by  one  person  against 
another,  so  that,  where  the  killing  is  done  with  a  deadly  weapon  likely 
to  produce  death,  it  is  presumed  to  have  been  done  maliciously.    Id. 

9.  Wherever  a  homicice  was  deliberate  or  without  cause,  the  law 
presumes  malice  on  the  part  of  the  prisoner,  and  the  burden  is  upon  him 
to  prove  the  contrary.    State  vs.  Primrose,  164. 
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10U  "Kfurder  of  the  first  degree"  is  where  the  killing  was  done  with 
majipe  aforethought*  -  Id. . -■  : 

yll.  .  "Ma£c*  aforet^ou^ht^'  as^t  exists  in,  murder,  is  a  deliberate  and 
formed  design  to  loll,  which  may  £e  mamfested-bv  a  lying  in  wait*  ante- 
ttdent  treats,  fo^n^OTdg«riU-wjy^  roi^  JiafreoVpt  any  ciiwimstances 
Wft  show  the  accused's  intent  toward  his  victim  at  the  time  of  the 

killing.    Id*     .,    .  *    .  .  «- j  ^  .f  ,    ,  ,      r.   >  , 

,~J2-  ,14  Wurcjer  pi  the  s^cqnd  degree"  i&  when  the  kOUng  is  done  with 
ifBptJe4*ma)icevnot  with  a  .deliberate  or  formed  desjurn,.  but  without 
justification  or  excuse,  and  without,  provocation*  or  sufficient  provoca- 
tion to  reduce  the  offense  to  manslaughter..  Id.  *  •      .  . 

13.  Where  a  killing  is  committed  under  the  influence  oT  a  depraved 
heart,  or  with  cruel  indifference  to  human  life,  the  law  implies  malice, 
and  makes  the  offense  murder  of  the  second  degree;  the  killing  neither 
beingf  deliberate  nor  in  the  heat  of  passion.    Id. 

14.  Where  a  killing  is  done  with  a  deadly  weapon,  malice  is  pre- 
sumed; the,  accused  being  presumed  to  have  intended  the  usual  and 
probable  consequences  of  ms  acts,  and  the  burden  therefore  being  on 
him  to  prove  the  contrary.    Id. 

MALICIOUS  MISCHIEF.— See  Criminal  Law. 

MANDAMUS.       r  ; 

.  1.  Since  the  petition  is  ^he  foundation  of  a  mandamus  proceeding, 
where  it  is  amended,  an  amendment  should  be  allowed  tp  the  alternative 
writ,  to  conform  to  the  petition.  St.  of  Del.  ex  ret.  National  Bank  of  Del. 
vs.  The  Jessup  and  Moore  Paper  Co,.,  J 16. 

2.  -  JJpon  the  allowance  of  an  amendment  tp  an  alternative  writ  of 
mandamus,  to  make  it  conform  to  the  amended  J>etitibn,  the  writ  need  not 
be  reissued  and  served.    la. 

See  also  Petition. 
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MANSLAUGftTER.^-See   Criminal   Law,    (HfoMicibfi). 
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MASTER  .AND  SERtfANt.  -,,  ,.-.    ■•  -,.  •-.    -  -  -»  ,.- -v  *  > 

-  I.  A  declaration  in  -an  action  for  injuries  to.  a.  servant,  which  alleges 
that  the  master,  knowing  that  the  servant  was  inexperienced  in  the 
occupation  ,to  which  he  was  put  by  the  master  to  take  skins  from. a  flush- 
ings machine,  which  waa  defective  and  dangerous,  negligently  omitted 
jto  warn  or  instruct, the  servant  as  to  the  danger,,  sufficiently  charges  a 
BP^igftftt  failure  to  warn  or  instruct  the  servant,  as  against  a  demurrer. 
Setnenshivs.  WU.  Leather  Co.,  118.  .. 

Tt.  2»  fA  declaration  in  an  action  for  injuries  lota  servant,  which  alleges 
that  the-  servant  was  employed  in  general  duties  which  were  safe,  and 
-that  on  a  designated  date. the. master  negligently  placed  the. servant  at 
work  on  a  macnina,  that  the  employment  was  a  dangerous  one,,  and  that 
the  master  did  not  give  to  the  servant  any  instructions  or  warning  in 
tela^n-thereWr  though. he  knew  that  the  servant  .was  ignorant  of  the 
ganger,  states  a-cause  of  action  for  the  failure  of  the  master  to  instruct  or 
warn  the  servant  AS'to  tl^  dangerous  employment.  Jd.   .     . 

S.  In  an  action  of  trespass,^  the  defendant  employed  an  independent 
oontraetor  to  cut  timber  on  hi&  land,  and  .such  contractor,  without  the 
^authority  or  direction  of  the  defendant,  trespassed  and  dit  timlper,pn  the 
land  of  another,  the  defendant  was  not  liable.  Phillips  vs.  Britkngham, 
173. 


iftifet Mi 

MATTE**  kIATTJRIAL  TO  Tlfe  J&SI*.— See*  ftUfftWAL  I*su*An£*. 

MEASURE  6P  bA&AGfik-^&tf  ti&tkdts. 

MECHANICS'  LIEN. 

The  court}  in  a  suit  against  an  owner  and  a  contractor  to  obtain  a 
mechanics'  ben;  will  not  try.  an  issue  of,  fact  presented  by  a  plea  to  the 
jurisdiction,  interposed  by  the  owner,  alleging  tna£  the  contract  with  the 
contractor  was  made  by  a  third  person,  who  was  not  the  owner,  which 
may  be  tried  under  the  general  issue.  Richards  and  Co.  vs.  N&udain, 
et  al.f  564. 

MERGER.— See  Criminal  Law,  (CoksintAar). 


MERRY-GO-ROU^D.^See  f  AMtfr. 

1.  One,  operating;  a  merry-£p-roun<L  to  which  the  public  is  invited  $o 
ride  for  hire,  must  provide  a  safe  vehicle,  machinery,  a^pucahces",  guar" ds, 
and  approaches,  ans)  must  use  great  care,  diligence,-  and  skill  in  manag- 
ing and  operating  the  same,  and  wise  precaution,  to  protect  patrons 
from  injury.    Lintkicum  vs.  Tmitt^  338. 

2.  Negligence  not  being  presumed*,  one  suing  for.injury  while  attempt- 
ing to  board  a  moving  meny-go-rpund  has  the  burden  of  showing  it.    Id. 

.  3.  Neither  negligence  nor  contributory  negligence  is  presumed  from 
the  mere  fact  that  plaintiff,  Was  injured  while  attempting  to  board  a 
moving  merry-go-round.    Id.  . 

4.  In  an  action  for  .injury  while  attempting  to  board  4  moving  merry- 
go-round,  questions  of  negligence  and  contributory  negligence  held  for 
the  jury.  .Id.  i 

5.  Negligence  of  one, in  charge,  of  a  merry-go-round,  resulting  in 
injury  to  a  patron,  is  negligence  of  the  owner.    Id. 

6.  While  contributory  .negligence  defeats  recovery  for  personal 
injury;  (his  rule  is  somewhat  affected  by  tne  relative  rights  and  duties  of 
the  parties  at  the  time  and  under  ihe  circumstances  of  the  accident, 
growing,  out  of  infancy  of  the  plaintiff  or  person  injured.    Id. 

7*  The  conduct  of  children  in  a.  matter  of  contributory  negligence  is 
not  governed  by  the  rule  applying  to  adults;  the  degree  o!  care  required 
of  them  depending  upon  then:  maturity^  capacity »  ability  to  appreciate 
danger,,  and  familiarity  with  their  surroundings.    Id. 

ft.  If  an  infant  places  himself  in,  a  position  of  peril,  though  unable  to 
appreciate  the  danger,  and  sustains  an  injury!  the  person  injuring  him 
is  not  liable  if,  by  using  due  and  reasonable  care,  he  could  not  have  dis- 
covered the  peril  and  prevented  the  injury.   Id. 

9.  An  infant,  negligently  injured,  is  entitled  to  such  recovery  as  will 
reasonably  compensate  him  for  the  injures,  including  recovery  for  past  and 
future  pain  and  suffering,  and  for  any  permanent  injuries  resulting  from 
the  accident.    Id. 


MlSBSMfeANOfc^-See  dfcrinidtt,  Ltfr,  (CferitoitACY,  1;     Ga*e;   Cut- 
ting Holly). 
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MISJOINDER  OP  SEPARATE  CAUSES  OF  ACTION.— See  Pleading 
AJn>  Practice. 

MOfeTGAGfeS.--See  :Sctre  Facias,  etc.;    SheWf*  Skifes. 
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MUNICIPAL  CORPORATION.— See  Statutes,  44  to  4S  inc. 

A  municipal  corporation  was  not  disqualified  to  act  as  trustee  of  land 
conveyed  in  trust  for  cemetery  purposes,  under  the  rule  that  there  is  no 
inherent  disqualification  in  a  municipal  corporation  to  execute  a  public 
charitable  trust  of  a  character  not  repugnant  to  its  charter  or  general 
purposes.     Wright  vs.  Seaford,  348. 

MUNICIPAL    ELECTION.— See    Criminal    Law    (Impersonation    ok 
Voter). 

MORTGAGES. 

Evidence  in  an  action  to  set  aside  a  foreclosure  sale  upon  the  ground 
of  gross  inadequacy  of  consideration  held  to  require  that  the  sale  be  set 
aside.    Security  Trust  vs.  Gallagher,  548. 

MURDER. — See  Criminal  Law,  (Homicide;  Malice). 

MUTUAL  NEGLIGENCE.— See  Negligence  (Comparative). 

NEGLIGENCE. — See  Damages;  Dub  Care;  Railroad  Crossing;  Street 
Railways. 
Acts  or  Omissions  Constituting  Negligence. 

1.  "  Negligence"  is  the  want  of  "ordinary  care";  that  is,  the  want  of 
such  care  as  a  reasonably  prudent  and  careful  person  would  exercise 
under  similar  circumstances.  Campbell  vs.  Walker,  41;  Braunstein  vs. 
Peoples  Ry.,  55;  Butler  vs.  The  Wil.  City  Ry.%  262. 

2.  "Negligence"  is  a  failure  to  observe  for  the  protection  of  another 
that  degree  of  care  and  vigilance  which  the  circumstances  justly  demand. 
McCartney  vs.  Peoples  Ry.t  191. 

3.  Negligence  is  the  want  of  reasonable  care,  or  a  failure  to  use  such 
care  as  an  ordinarily  careful  man  would  use  in  like  circumstances.  Klair 
and  Hollingsworth  vs.  P.<  B.  and  W.  R.  R.,  274. 

4.  "Negligence"  is  the  failure  to  observe,  for  the  protection  of  the 
interests  of  another,  that  degree  of  care,  prudence,  and  vigilance  which 
the  circumstances  justly  demand,  whereby  such  other  person  suffers 
injury.  It  is  the  want  of  such  care  as  a  reasonably  prudent  and  careful 
person  would  exercise  under  similar  circumstances.  Gotta  vs.  P.,  B.  and 
vv.  R.  R.,  551. 

5.  The  driver  of  an  automobile,  approaching  a  wagon  from  the  rear 
on  the  right-hand  side  of  the  road,  in  violation  of  25  Del.  Laws.c.  120, 
{  13,  requiring  the  driver  of  any  vehicle  overtaking  any  other  vehicle  to 
pass  to  the  left  thereof,  is  guilty  of  negligence.    Campbell  vs.  Walker,  41. 

6.  The  driver  of  an  automobile,  approaching  a  wagon  on  a  public 
highway  without  giving  warning  of  his  approach  as  required  by  25  Del. 
Laws,  c.  120,  §  11,  is  jpiilty  of  negligence.    Id. 

7.  The  driver  of  an  automobile  on  a  public  highway  is  not  liable  for 
injuries  resulting  from  a  collision,  unless  his  negligence  caused  the  acci- 
dent complained  of.    Id. 

8.  Where  an  injury  to  plaintiff,  resulting  from  a  collision  of  defend- 
ant's automobile  with  the  vehicle  in  which  she  was  riding,  occurred 
without  the  negligence  of  defendant,  the  injury  was  an  unavoidable 
accident,  for  which  plaintiff  cannot  recover.    Id. 

9.  Where  a  passenger  is  injured  through  the  negligence  of  a  railway 
company  in  operating  its  trains  so  that  a  car  ran  off  the  tracks,  the  rail- 
way company  is  liable  for  damages.    Braunstein  vs.  Peoples  Ry.,  55. 

10.  In  an  action  by  a  passenger  against  a  railway  company  for  per* 
sonal  injuries,  the  burden  of  proof  is  upon  the  plaintiff  to  snow  that  the 
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injuries  were  due  to  the  negligence  of  defendant,  and  constituted  the 
proximate  cause  of  the  injuries  complained  of.    Id. 

11.  While  a  common  carrier  is  required  to  exercise  every  degree  of 
care  in  the  preparation,  conduct,  and  management  of  their  cars  that  a 
reasonable  man  would  use  under  like  circumstances,  and  is  responsible 

.  for  any  negligence  in  transporting  passengers,  it  is  not  an  insurer  of  their 
safety.    la. 

12.  Ordinary  care  in  managing  railway  cars  in  motion  imports  all  the 
care  which  the  peculiar  circumstances  of  the  place  or  occasion  reasonably 
require,  and  this  will  be  increased  or  diminished  as  danger  of  accident  is 
increased  or  diminished.    Id. 

13.  Where  a  passenger  is  injured  through  the  negligence  of  a  common 
carrier,  he  may  recover  damages  for  pain  and  suffering,  not  only  for 
injuries  to  his  person  at  the  time  of  the  accident,  but  also  for  pain  and 
suffering  caused  by  aggravating  a  disease  with  which  plaintiff  had  been 
afflicted  before  the  accident,  but  only  to  the  extent  that  such  effects  were 
increased  by  defendant's  negligence.     Id. 

14.  Failure  of  a  railroad  company  to  sound  the  alarm  on  approaching 
a  crossing,  as  required  by  statute,  will  not  excuse  the  contributory  neg- 
ligence of  a  person  injured  by  driving  on  the  crossing  in  front  of  the 
train  without  looking,  where  the  liability  to  a  collision  is  great.  P.,  B. 
and  W.  R.  R.  vs.  Buchanan,  202. 

15.  A  contract  exempting  a  carrier's  liability  for  its  own  negligence 
or  that  of  its  employees  is  void,  as  against  public  policy.  Butler  vs.  The 
Wil.  City  Ry.,  262. 

16.  One  suing  for  negligent  injury  to  a  live  stock  shipment  has  the 
burden  of  showing  negligence.  Klair  and  HoUingsworth  vs.  P.,  B.  and  W. 
R.  R.  Co.,  274. 

17.  A  live  stock  carrier  was  not  liable  for  injury  or  damage  caused  by 
negligence  of  a  connecting  carrier.    Id. 

18.  The  last  carrier  of  a  live  stock  shipment  has  the  burden  of  show- 
ing that  negligence  shown  did  not  occur  on  its  line.    Id. 

19.  If  a  carrier  or  its  employees  were  negligent  in  loading,  overload- 
ing,' handling,  feeding,  or  watering  live  stock,  and  waived  notice  of  a 
claim  for  damages  therefor,  required  by  the  shipment  contract,  the  con- 
signee can  recover  for  injury  to  the  stock  from  such  negligence.    Id. 

20.  One  suing  for  negligence  has  the  burden  of  proving  it.  ShockUy 
vs.  McCulloufh,  504. 

21.  A  railroad  company,  switching  cars  in  a  yard,  is  bound  to  give 
warning  of  the  approach  and  movement  of  its  engines  and  trains  to  all 
persons  who  may  be  put  in  danger  thereby,  and  the  sufficiency  of  such 
warning  depends  on  the  character  of  the  place  at  the  point  of  danger, 
the  position  of  the  persons  endangered,  and  the  right,  lawfulness,  and 
purpose  of  their  presence.    Gotta  vs.  P.,  B.  and  W.  R.  R.  Co.,  551. 

22.  Where  a  railroad  company  is  charged  with  negligence  in  failing 
to  give  timely  and  suitable  warning  of  danger  to  be  avoided  by  the 
approach  of  engines  or  trains  in  the  yard,  the  warning,  in  point  of  time 
and  sufficiency,  has  relation  to  and  is  controlled  by  the  peculiar  conditions 
of  the  place,  the  established  and  recognized  habits  and  customs  of  its 
occupants,  and  the  peculiar  dangers  to  be  encountered.    Id. 

23.  Where  decedent,  a  Pullman  car  employee,  was  crushed  between 
two  cars  by  the  operation  of  a  switch  engine  in  a  yard,  and  plaintive 
claimed  that  defendant  was  negligent  in  failing  to  give  timely  and  sufficient 
warning  of  the  movement  of  the  engine  on  that  track,  plaintiff  was  enti- 
tled to  recover  if  defendant  was  negligent  in  failing  to  give  such  timely 
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and  sufficient  warning,  and  by  mason  thereof  deceased,  without  fault 
on  his  part,  was  trilled  as  he  attempted  to  pass  between  die  cats;  but  if 
timely  and  sufficient  warning  was  given*  and  deceased  disregarded  it, 
and  was  killed,  or  if,  at  the  time  deceased  was  about  to  pass,  between  the 
ears,  the  bell  of  the  engine  was  ringing,  and  he  was  expressly  warned  not 
to  go  between  the  cars,  then  plaintiff  could  not  recover.    Id. 

24.  In  an  action  for  the  death  of  a  child,  struck  by  a  street  car,  the 
burden  is  on  plaintiff  to  establish  that  the  child's  death  resulted  from 
the  defendant's  negligence,  as  alleged  in  the  declaration.  Gimandi  a*. 
Peefhs  Ryn  577. 

25.  An  accident  which  could  not  be  prevented  by  the  exercise  of 
ordinary  care  and  prudence  is  an  "inevitable  accident",  lor  which  no 
recovery  of  damages  can  be  had.    Id. 

26.  A  street  railroad  company  must  see  that  its  servants  operate  its 
cars  at  a  reasonable  speed,  that  proper  warning  is  given  of  the  approach  of 
a  car,  and  that  the  speed  is  slackened,  or  the  car  stopped,  if  necessary, 
when  danger  is  seen  or  known  in  time,  to  prevent  accident.   Id. 

27.  A  street  railroad  company  is  bound  to  operate  its  property  with 
"ordinary  care  and  caution  ;  such  term  being  understood  to  import  all 
the  care  and  caution  which  the  particular  circumstances  of  the  case  rea- 
sonably require,  and  such  as  a  reasonably  careful  man  would  exercise 
under  like  circumstances,  the  amount  of  care  varying  with  the  ordinary 
liability  to  danger  and  accident  and  to  do  injury  to  others  in  the  operation 
and  use  of  the  railroad.    Id. 

28.  There  is  no  negligence  without  fault,  and,  to  hold  an  employee  of  a 
Pullman  car  company  negligent  in  passing  between  cars  standing  on 
tracks  in  the  company's  yards,  it  must  be  shown  that  the  employee 
charged  with  knowledge  of  the  danger,  was  in  fault  in  passing  between 
the  cars  after  he  was  warned,  or  otherwise  knew,  or  by  the  exercise  of 
care,  measured  by  the  character  and  custom  of  the  place  and  of  his  occu- 
pation, might  have  known,  that  shifting  was  to  be  done.  GoM*  vs.  P., 
B.  and  W.  R.  2?.,  356. 

Dangerous  Substances  and  MAomfnr. 

1.  Hie  liability  of  one  who  sets  fire  to  brash  on  his  land,  which  spreads 
to  and  burns  adjoining  property,  depends  on  whether  he  was  negligent 
in  starting  it  under  the  circumstances,  or  in  afterwards  failing  to  stay 
its  progress;  the  criterion  being  whether  he  used  such  care  as  an  ordi- 
narily prudent  and  careful  man  would  use.    Buttock  vs.  Porter,  180. 

2.  One  using  a  steam  threshing  machine  in  threshing  grain  must  use 
such  care  as  a  reasonably  prudent  person  would  use  under  Che  circum- 
stances to  prevent  spread  of  fire.    ShockUy  vs.  HfcCuUou^k,  504. 

3.  One  operating  a  traction  engine  in  violation  of  2f  M  L&ws9  c. 
243,  requiring  operators  of  engines  to  provide  them  with  spark  protec- 
tors, is  guilty  of  negligence  per  se.    Id. 

4.  Held,  that  the  setting  of  fires  without  giving  the  notice,  prescribed 
by  18  Del.  Laws,  c.  93,  \  1,  is  negligence  per  se.    Layton  vs.  Hudson,  573. 

5.  A  declaration  in  an  action  for  injuries  to  a  servant,  which  jflleges 
that  the  servant  was  employed  m  general  duties  which  were  safe,  and  that 
on  a  designated  date  the  master  negligently  placed  the  servant  at  work 
on  a  machine,  that  the  employment  was  a  dangerous  one,  and  that  the 
master  did  not  give  to  the  servant  any  instructions  or  warning  in  rela- 
tion thereto,  though  he  knew  that  the  servant  was  ignorant  oftfce  dan- 
ger, Btates  a  cause  of  action  for  the  failure  of  the  master  to  inetmct  or 
warn  the  servant  as  to  the  dangerous  ■employmeat  Semmski  as.  WU. 
"     *     Cv^llS. 
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t$.    NtegMgeaceafdne  in  «haige4>f «  merrydp-soond,  marriting  in  injury 
kwpotfoa,  ifrnegUgwoe  of4he'4wmer.   Iwriftmwtiay.  rnritt,  338. 

'P*t>xnrAtE  Cause  op  BtjtntY. 

1.  In  an  action  against  a  railway  company  for  personal  injuries,  the 
'plaintiff  must  show  that  he  was  injured  in  the  manner  alleged  in  the 
declaration,  ^and  that'  the  negligence  of  the  defendant  was  the  proximate 
cause  6f  the  mjtiry  complained  of.   Bratmstetn-vs.  Peoples  Ry.t  55. 

2.  Where  the  'negligence  of  a  street  railway  was  'the  proximate  or 
immediate  cause  6f  the  injuries  to  a  traveler,  caused  by  a  collision  with  a 
car/  the  company  was  liable,  notwithstanding  the  negligence  of  the  trav- 

"eier,  not  then  continuing,  and  not  at  the  tune  entering  into  and  con- 
trrbutinjgr  to  the  accident.    McCartney  vs.  Peoples  Ry.t  191. 

3.  Ordinarily,  there  is  no  presumption  of  neghgence,  either  on  the  part 
of  the  party  injured  or  on  the  part  of  the  defendant,  fronr  the  mere  fact 
that  the  injury  occurred,  but  it  is  essential,  to  create  a  liability,  that  the 
plaintiff  prove  that  the  injury  resulted  from  defendant's  negligence  and 

'that  ihenegligence  of  the,  person  injured  did  not  enter  into  the  accident 
'and'Wa^nOt  tiieoroxrmate  cause  thereof.    Shochkyvs.  McCuU&ugk,  504. 

4.  Where  evidence  is  offered  to  establish  different  acts  of  negligence 
"alleged  to  have  caused  the  injury  sued  for,  the  evidence  must  be  sufficient 

to  show  to  the  jury's  satisfaction  that  one  of  suchacts^was  the  proximate 
cause  of  the  accident.    Gismondi  vs.  Peoples  Ry.9  577. 

Contributory  Nbcuqbmcb. 

1.  The  driver  of  .anautomobile  is  not  liable  for  injuries  resulting  from 
-a-  collision  with,  a  wagon,  if  the  .negligence  of  the  plaintiff  caused  the  in- 
jury or  contributed  thereto.  ^'Campbell  vs.  Walker,  41. 

2.  The  driver  of  a  wagon,  who  fails  to  go  to  the  right  side  of  the  road 
when  he  knew  or  by  reasonable  caution  should  have  known  that  an  auto- 


negligence 
an  electric  car,  there  could  be  no  recovery  for  the  injuries  sustained;  though 

*  there^was  negligence  on  the  part  of  the  railway  company.    McCartney 
'  vs.  Peolpes- Ryu,  191. 

<4.    The  burden  6f  establishing  contrn^utoi7^eeK«nce/whenever  relied 
'  on  ar  a  defense,  is  on  the'defendant,  though  proof  in  such  negligence  may 
arise  out  of,  plaintiff's  testimony  in  the  first  instance.  :  P.f  Bsand  W.  R. 
'R:  vs.  Buchanan,  202. 

'5.    Where it  clearly  appears*  that*  therewascontribirtory  negligence 
i  proximately  entering  mto  and  contributing'  to  the  accident  at  the  time 
it  occurred,  it  is  the  court's1  duty  to  so  find  as  a  matter  of  law.   Id. 

'  6.  Where  the  negligence  of  one  who -was  injured  by  ar  street  car  com- 
.  patty  contributed  to  the  injury,'  that  person  cannot  recover.  '  Butler  vs. 
"WU.CUyRy.,  262. 

7.    Where,  plaintiff/  employing^  defendant  to  thresh  his  wheat  with  a 

*  steam*  'thresimg  machine  and  knowing  the  ^danger,- insisted  that  the 
engine,  not  equipped  with  a  proper  sptfrk*  prttector;  should  be  placed 
dangerously  near  a  stack  of  wheat,  which  was  destroyed  by  fire,  he  was 
guilty  of  contributory  negligence.    Skf/cUeyvs/McCiOkmgK^Oi. 

'  8.  In  an  action  for  injury*  while  attempting to  board  amoving  merry- 
■'go-round,  questions  of  negligence^and  taatnbutoryuqs^igsiicedtefcf  for 
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9.  In  an  action  against  a  railroad  company  for  injuries  resulting  in 
the  death  of  a  person  working  on  and  about  its  tracks,  in  the  yard  of  an 
independent  employer,  in  which  its  switch  engines  were  operated,  plain- 
tiff's contributory  negligence  held,  on  the  evidence,  for  the  jury.  Gotta 
vs.  P.,  B.  and  W.  R.  R.,  356. 

10.  Decedent  was  killed  at  a  railroad  crossing,  where  the  track  was 
straight  in  the  direction  from  which  the  train  approached  for  between 
800  and  1035  feet.  Assuming  that  when  she  looked  in  that  direction  and 
continued  to  walk  over  the  crossing  she  was  traveling  two  or  two  and  one- 
half  miles  an  hour  and  the  train  was  moving  seventy  miles  an  hour,  it 
must  have  been  visible  to  her.  She  was  in  good  health,  in  possession  of 
all  her  faculties,  and  was  familiar  with  the  crossing,  but  continued  to 
walk  over  the  same  in  front  of  the  approaching  train,  and  was  struck. 
Held,  that  she  was  negligent  as  a  matter  of  law.    Id. 

See  Infant. 

Imputed  Negligence. 

Where  a  passenger  in  a  vehicle  has  no  control  over  the  driver,  the  neg- 
ligence of  the  driver  cannot  be  imputed  to  the  passenger,  so  as  to  defeat 
the  latter's  right  of  recovery  against  a  third  person  for  injuries  resulting 
from  the  concurrent  negligence  of  the  driver  and  third  person.  Camp- 
bell vs.  Walker,  41. 

Comparative  Negligence. 

Where,  in  an  action  for  injureis,  it  appears  that  there  has  been  negli- 
gence on  the  part  of  both  plaintiff  and  defendant,  and  that  each  was  oper- 
ative at  the  time  of  the  injury  complained  of,  no  recovery  can  be  had,  as 
the  law  will  not  measure  the  proportion  of  blame  or  negligence  to  be  attrib- 
uted to  either  party.    Gotta  vs.  P.,  B.  and  W.  R.  R.t  551. 

Negligence  Per  Se. 

1.  A  violation  of  a  city  ordinance  or  a  statute  amounts  to  negligence 
in  law,  whether  any  positive  or  active  negligence  be  proved  or  not.  Camp- 
bell vs.  Walker,  41. 

2.  One  operating  a  traction  engine  in  violation  of  25  Del.  Laws,  c.  243, 
requiring  operators  of  engines  to  provide  them  with  spark  protectors,  is 
guilty  of  negligence  per  se;  but  to  justify  a  recovery  for  a  loss  of  property 
by  fire  set  by  sparks,  it  must  appear  that  the  loss  was  proximately  caused 
by  such  negligence.    Shockley  vs.  McCulloufk,  504. 

3.  18  Del.  Laws,  c.  93,  $  1.,  provides  that  it  shall  not  be  lawful  for  any 
person  to  set  fire  to  any  grass,  brush,  or  other  substance,  where  the  burn- 
ing thereof  will  in  any  manner  endanger  any  timber  or  other  property, 
without  first  giving  sufficient  notice  to  the  owners  or  occupiers  of  such 
timber  as  will  enable  them  to  take  necessary  steps  to  guard  against  such 
damage  as  they  may  deem  proper  of  his  intention  to  set  fire  to  such  grass, 
brush,  or  other  substance,  and  using  all  due  necessary  precaution  on  his 
part  to  prevent  any  damage  or  loss  to  the  timber  or  property  of  others. 
Held,  that  the  setting  of  fires  without  giving  the  notice  prescribed  is  neg- 
ligence per  se.    Layton  vs.  Hudson,  57  J. 

Actions  and  Pleadings. 

A  declaration  in  an  action  for  injuries  to  a  servant,  which  alleges  that 
the  master,  knowing  that  the  servant  was  inexperienced  in  the  occupa- 
tion to  which  he  was  put  by  the  master,  to  take  skins  from  a  flushing 
machine,  which  was  detective  and  dangerous,  negligently  omitted  to  warn 
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or  instruct  the  servant  as  to  the  danger,  sufficiently  charges  a  negligent 
failure  to  warn  or  instruct  the  servant,  as  against  a  demurrer.  Setntnski 
vs.  Wil.  Leather  Co.,  118. 

Presumption  of  Negligence;  Evidence. 

1 .  Where  a  car  belonging  to  defendant,  on  which  plaintiff  was  a  passen- 

ger,  ran  off  the  track,  the  presumption  is  that  defendant  was  negligent; 
ut  the  presumption  may  be  rebutted  by  proof  that  the  accident  was  not 
caused  by  any  negligence  or  want  of  care  on  the  defendant's  part.  Braun- 
stein  vs.  Peoples  Ky.,  55. 

2.  No  presumption  of  negligence  either  on  the  part  of  a  carrier  or 
passenger  arises  because  of  an  injury  to  the  passenger  when  leaving  the 
carrier's  vehicle.    Butler  vs.  The  WU.  City  Ry.,  262. 

3.  In  an  action  for  negligence  in  setting  fire,  the  burden  of  proving 
that  the  negligence  alleged  caused  the  damage  to  plaintiff,  by  a  pre- 
ponderance  of  the  evidence,  is  on  the  plaintiff;  "such  negligence  never 
being  presumed.    Layton  vs.  Hudson,  573. 

4.  Negligence  is  never  presumed  merely  from  the  fact  that  an  acci- 
dent occurred,  but  must  be  proved  by  the  party  alleging  it.  Gismondi 
vs.  Peoples  Ry.,  577. 

5.  Neither  negligence  nor  contributory  negligence  is  presumed  from' 
the  mere  fact  that  plaintiff  was  injured  while  attempting  to  board  a 
moving  merry-go-round.    Linthicum  vs.  Truitt,  338. 

6.  Ordinarily,  there  is  no  presumption  of  negligence,  either  on  the 
part  of  the  party  injured,  or  on  the  part  of  the  defendant,  from  the  mere 
fact  that  the  injury  occurred,  but  it  is  essential,  to  create  a  liability,  that 
the  plaintiff  prove  that  the  injury  resulted  from  defendant's  negligence 
and  that  the  negligence  of  the  person  injured  did  not  enter  into  the  acci- 
dent and  was  not  the  proximate  cause  thereof.    Gotta  vs.  P.,  B.  and  W. 

R.    SX;    551. 

Trial,  Judgment  and  Review. 

1.  In  an  action  for  injuries,  if  there  is  any  evidence  of  negligence  on 
which  the  jury  can  properly  find  a  verdict,  or  if  the  conclusion  to  be  drawn 
therefrom  is  debatable  or  rests  in  doubt,  though  the  facts  are  undisputed, 
or  if  the  evidence  is  conflicting  in  regard  to  any  material  fact,  its  deter- 
mination is  for  the  jury.    P.,  B.  anaW.  R.  R.  vs.  Buchanan,  202. 

2.  Plaintiff,  while  driving  a  single  horse  attached  to  a  covered  deliv- 
ery wagon,  was  run  into  by  defendant's  railroad  train  about  1  o'clock  in 
the  afternoon  of  the  day  of  the  injury  at  a  crossing  with  which  he  was 
familiar.  Plaintiff's  view  of  the  tracks  from  the  north  of  the  crossing,  in 
the  direction  from  which  the  train  approached,  was  wholly  obstructed, 
except  at  a  lane  some  distance  from  the  crossing  and  at  a  point  19  or  20 
feet  therefrom.  Plaintiff  looked  through  the  lane  as  he  passed  it,  and  saw 
the  railroad  for  the  length  of  about  30  feet,  but  saw  no  train.  He  then 
proceeded  slowly,  his  horse  at  a  walk,  and  at  a  point  about  40  feet  from 
the  crossing  stopped  and  listened,  but  heard  nothing.  He  then  contin- 
ued, his  horse  still  in  a  walk,  and  did  not  stop  until  the  horse  was  struck 
by  the  engine.  After  he  passed  the  lane  it  was  not  possible,  because  of 
the  obstruction,  to  see  the  train  until  from  his  position  in  the  wagon  he 
was  about  19  feet  from  the  nearest  track,  when  the  wagon  seat  was  19 
feet  from  the  track  and  the  horse's  head  was  not  more  than  3  feet  there- 
from, and  plaintiff  had  an  unobstructed  view  of  the  railroad  for  3,000 
feet  or  more.  Plaintiff  testified  that  when  he  got  to  that  point  the  train 
was  right  upon  him.     He  gave  the  horse  a  sudden  jerk  with  his  right 
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■  hwd,  *od -tljep  .toe  collision  .happened,  after  jKhich  he  .knew  .nothing- 
.Jf#U,  that  singe  it  didrPot  conclusively  appear  tluLt  .plaintiff  had  the ^oppor- 
tunity or  ability  to  see  the  approaching  traiti  in  time  to  avoid  the  accident. 
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•  yard  oi  an 
■ited,  plain- 
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N*w  T*w.. 

1 .  The  granting  of,  a-ow  trial  js  a  matterjuidressed  to  the  discretion 
of  the  court,  .and  V(U  be'  .allowed  jjnlytwhere  injustice  has  Been  'dene  by 
:  misdirection  of  the  court  to  the  jury,  by  a  rendition  of  a  verdict  contrary 
.to  the  law  and  the  evidence*  fay  ,a.  verdict  for  excessive  damages,  by  mis- 
.ifii^eot  the  jury,  by  reason'  of  liftwjy  discovered  evidence,  because' of  sur- 
prise, by  miscbnduct  of  the  jurors;  parties,'  or  counsel,  etc.  Gatla,  w.  P., 
B.  and  W.  R.  R.,  551. 

2.  Under  the  court  rule  that  reasons  for  a  new  trial  must  be  filed 
with  the  prothonotary  within  four  days  next  after  the  trial,  ah  affidavit 
for  a  new  trial,  filed  on  the  day  of  the  hearing  of  the  motion,  several  days 
after  the  expiration  of  the  four-day  period.'^ras  too  late.  ■Id. 

NOMINAL  DAMAGse.-$«-QA]UQES,,ll. 

NONJtffSIOeNT-WfTNBSSV-S^^l^ByS. 

■NONSUIT  QRANTBD. 

Mattpax  Leather  -Co.  vs.- flew -Cattle  LeafhfT  Co., -111. 

In  an  action  for  death  at  a  railroad  crossing,  a  nonsuit  will  be  granted 
if  plaintiff  fails  to  prove  the  negligence  of  defendant,  or  if  plaintiffs  testi- 
mony shows  that  the;  person  kuTacf.  was  guilty  of' negligence  which  proxi- 
mate)y.  contributed  to  hisdea,^h.    Etum  n.;  A1B.;a«*«'.;«.  Jt/370. 

■  NOTES.— See.  Bnj,s  and-  Notbs. 

NOTE,  NOT  VNPER ..SEAUs-iSee.  \wwwJF-S*&mPW- 

NGBR. 
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NOTICE  OP  DANGER—  Continued. 

scaffolds  or  ladders  inside  of  cars,  or  pass  between  cars,  while  cars  are 
being  shifted  in  the  yard" — the  notice  meant  and  was  understood  by 
employees  to  mean  that  work  on  cars  should  stop,  and  workmen  should 
not  pass  between  them  after  an  actual  warning,  or  after  they  otherwise 
knew  that  there  was  or  was  about  to  be  shifting,  and,  until  they  received 
warning,  or  otherwise  knew,  that  shifting  was  to  be  done  upon  the  track 
on  which  they  were  working,  they  were  to  keep  on  with  their  work. 
Gatta  vs.  P.,  B.  and  W.  R.  R.  Co.,  356. 

NOTICE  TO  QUIT.— See  Landlord  and  Tenant. 

NOTICE  OP  SHERIFF'S  SALE.— See  Sheriff's  Sale. 

NUISANCE. 

Under  Rev.  Code  1852,  amended  to  1893.  c.  128,  §  21,  providing  that  if 
any  person  trespass  on  the  premises  of  another  he  shall  be  guilty  of  a  nui- 
sance, and  any  constable  or  other  conservator  of  the  peace,  the  owner 
of  the  premises,  his  agent,  or  employee,  or  any  person  whom  he,  or  any 
of  them,  may  call  to  their  assistance,  shall  have  authority  to  arrest  the 
offender,  eitner  with  or  without  warrant,  either  upon  the  premises  or  in 
immediate  flight  therefrom,  an  arrest  by  a  special  officer  of  trespassers 
on  a  railroad  car,  immediately  after  they  had  left  it  at  the  officer's  request, 
was  not  illegal.     State  vs.  Johnson,  49. 

OFFICER. — See  Criminal  Law  (Arrest  Without  Warrant). 

OFFICIAL  COURT  STENOGRAPHER.— See  Court  Stenographer. 

OPINION. — See  Evidence  (Expert  Testimony). 

ORDINARY  CARS.— See  Negligence. 

ORPHANS'  COURT. 

1.  Under  Rev.  Code  1852,  amended  to  1893,  p.  690,  c.  90,  §  8,  which 
provides  that  the  purchaser  of  any  real  estate  sold  by  an  executor  under 
order  of  the  Orphans'Court  shall  take  all  the  estate,  title  and  claim  which 
the  deceased  had  at  the  time  of  his  death,  the  purchaser  of  land  at  an  ad- 
ministratien  sale,  after  confirmation,  acquires  the  right  to  the  accruing 
rent  from  the  day  of  sale;  the  right  after  confirmation  relating  back  to 
that  date.    Lynch  vs.  Door  don,  120. 

2.  Plaintiff,  an  executor,  made  a  lease  of  premises  belonging  to  the 
estate,  to  end  September  3, 1910,  and  the  defendant  entered  and  continued 
in  occupancy  until  September  21,  1910.  On  August  17,  1910.  under  an 
order  or  sale  from  the  Orphans'  Court,  the  premises  were  sold,  and  on 
September  21,  1910,  the  sale  was  confirmed,  and  the  deed  ordered  to  be 
delivered  to  the  purchaser,  who  had,  by  the  stipulated  conditions  of  sale, 
agreed  that  possession  of  the  premises  should  be  given  upon  the  delivery 
of  the  deed  after  confirmation  of  the  sale.  Held,  that  the  stipulated  con- 
ditions of  sale  were  tantamount  to  an  express  reservation  by  the  plaintiff 
of  the  accruing  rents  to  the  time  of  the  confirmation  of  the  sale  and  the 
purchaser's  possession,  preventing  the  relation  back  of  the  purchaser's 
rights,  after  confirmation,  to  rents  from  the  day  of  sale,  and  hence  the 
plaintiff  was  entitled  to  rents  to  the  day  when  the  sale  was  confirmed.   Id. 

OTHER  OFFICERS.— See  Statutes,  13. 

44 
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OVERTAKING  AND  PASSING.— See  Highway,  4,  5. 
PARTIAL  PERFORMANCE.— See  Contracts,  17. 

PARTNERSHIPS  AND  ASSOCIATIONS. 

1.  The  act  providing  for  the  registration  of  persons  composing  part- 
nerships and  associations  is  not  an  unreasonable  exercise  of  the  police 
power.    State  vs.  Ferschke,  477. 

2.  The  act  providing  for  registration  of  persons  composing  partner- 
ships and  associations  does  not  violate  the  rights  guaranteed  under  the 
Constitution  respecting  private  property.    Id. 

3.  Under  Const.  Art.  2,  §  16,  providing  that  bills  generally  shall  not 
embrace  more  than  one  subject,  to  be  expressed  in  the  title,  the  act  enti- 
tled "An  act  providing  for  the  registration  of  persons  composing  part- 
nerships and  associations"  (25  Del.  Laws,  c.  146)  is  unconstitutional,  so 
far  as  it  relates  to  the  registration  of  individuals  who  are  not  members  of 
partnerships  or  associations.    Id. 

PASSENGER. 

1.  Where  a  passenger  in  a  vehicle  has  no  control  over  the  driver,  the 
negligence  of  the  driver  cannot  be  imputed  to  the  passenger,  so  as  to 
defeat  the  latter' s  right  of  recovery  against  a  third  person  for  injuries 
resulting  from  the  concurrent  negligence  of  the  driver  and  third  person. 
Campbell  vs.  Walker,  41. 

2.  A  passenger  in  a  vehicle  is  bound  to  exercise  due  care  as  well  as  the 
driver,  and  it  is  no  less  the  duty  of  the  passenger,  where  he  has  the  oppor- 
tunity to  do  so,  than  of  the  driver,  to  learn  of  danger  and  to  avoid  it,  if 
practicable.    Id. 

3.  Where  a  car  belonging  to  defendant,  on  which  plaintiff  was  a  passen- 
ger, ran  off  the  track,  the  presumption  is  that  defendant  was  negligent; 
but  the  presumption  may  be  rebutted  by  proof  that  the  accident  was  not 
caused  by  any  negligence  or  want  of  care  on  the  defendant's  part.  Broun* 
stein  vs.  Peoples  Ry.  Co.,  55. 

4.  Where  a  passenger  is  injured  through  the  negligence  of  a  railway 
company  in  operating  its  trains  so  that  a  car  ran  off  the  tracks,  the  rail- 
way company  is  liable  for  damages.    Id. 

5.  In  an  action  by  a  passenger  against  a  railway  company  for  per- 
sonal injuries,  the  burden  of  proof  is  upon  the  plaintiff  to  show  that  the 
injuries  were  due  to  the  negligence  of  defendant,  and  constituted  the  prox- 
imate cause  of  the  injuries  complained  of.    Id. 

6.  While  a  common  carrier  is  required  to  exercise  every  degree  of  care 
in  the  preparation,  conduct,  and  management  of  their  cars  that  a 
reasonable  man  would  use  under  like  circumstances,  and  is  responsible 
for  any  negligence  in  transporting  passengers,  it  is  not  an  insurer  of  their 
safety.    la. 

7.  Where  a  passenger  is  injured  through  the  negligence  of  a  common 
carrier,  he  may  recover  damages  for  pain  and  suffering,  not  only  for  in- 
juries to  his  person  at  the  time  of  the  accident,  but  also  for  pain  and 
suffering  caused  by  aggravating  a  disease  with-  which  plaintiff  had  been 
afflicted  before  the  accident,  but  only  to  the  extent  that  such  effects 
were  increased  by  defendant's  negligence.    Id. 

8.  The  burden  of  proof  is  upon  a  passenger,  seeking  to  recover  against 
a  street  railway  for  personal  injuries,  to  show  by  a  preponderance  of  evi- 
dence that  defendant's  negligence  caused  the  injuries.  Butler  vs.  The 
WU.  City  Ry.  Co.,  262. 
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PASSENGER— Continued. 

9.  Where  a  person,  with  a  right  to  transportation  upon  one  of  a 
street  railway's  cars,  by  mistake  enters  another,  he  must  be  treated  as  a 
passenger  with  respect  to  his  safety  while  on  it.    Id. 

10.  No  presumption  of  negligence  either  on  the  part  of  a  carrier  or 
passenger  arises  because  of  an  injury  to  the  passenger  when  leaving  the 
carrier  s  vehicle.    Id. 

PENETRATION.— See  Rape. 

PERFORMANCE  OP  CONTRACT.— See  Contracts,  15. 

PERSONAL  INJURIES. 

Highway. 

In  an  action  for  injuries  caused  by  a  collision  in  a  highway,  the  verdict, 
if  for  plaintiff,  Should  be  for  such  sum  as  will  compensate  her  for  her 
pain  and  suffering  in  the  past  and  such  as  may  come  to  her  in  the  future, 
resulting  from  the  accident.    Campbell  vs.  Walker,  41. 

See  Automobile. 

Railroads. 

1.  In  an  action  for  injuries,  if  there  is  any  evidence  of  negligence  on 
which  the  juty  can  properly  find  a  verdict,  or  if  the  conclusion  to  be  drawn 
therefrom  is  debatable  or  rests  in  doubt,  though  the  facts  are  undisputed, 
or  if  the  evidence  is  conflicting  in  regard  to  any  material  fact,  its  deter- 
mination is  for  the  jury.    P..  B.  and  W.  R.  R.  Co.  vs.  Buchanan,  202. 

2.  Where,  in  an  action  for  injuries  at  a  railroad  crossing,  the  court 
charged  that  it  was  plaintiff's  duty  to  look  and  listen,  and  that  he  was 
negligent  if  he  failed  to  do  so,  and  that  for  any  injury  he  received,  which 
he  could  have  avoided  by  the  performance  of  such  duty,  he  was  without 
remedy,  the  court  did  not  err  in  refusing  to  charge  that  if ,  as  a  person 
approaches  a  railroad  crossing  his  line  of  vision  is  obstructed,  he  is  bound 
to  look  for  approaching  cars  in  time  to  avoid  collision  with  them,  and  if 
he  does  not  took,  and  for  this  reason  does  not  see  an  approaching  train 
until  it  is  too  late  to  avoid  a  collision,  and  he  is  thereby  injured,  he  is 
guilty  of  negligence.    Id. 

3.  In  an  action  for  injuries  to  plaintiff  in  a  collision  with  a  railroad 
train  while  he  was  driving  across  the  track  in  a  covered  wagon,  evidence 
of  experiments  made  by  a  witness  with  respect  to  the  points  in  the  pub- 
lic road  at  which  a  tram  could  be  seen  approaching  the  crossing  was  not 
objectionable,  because  the  witness  when  he  made  the  examination  was 
on  foot  and  not  in  a  wagon,  and  because  no  train  was  approaching  the 
crossing  at  the  time,  in  that  the  conditions  were  dissimilar.    Id. 

4.  Ordinarily,  there  is  no  presumption  of  negligence,  either  on  the 
part  of  the  party  injured  or  on  the  part  of  the  defendant,  from  the  mere 
tact  that  the  injury  occurred,  but  it  is  essential,  to  create  a  liability,  that 
the  plaintiff  prove  that  the  injury  resulted  from  defendant's  negligence 
and  that  the  negligence  of  the  person  injured  did  not  enter  into  the  acci- 
dent and  was  not  the  proximate  cause  thereof.  Gotta  vs.  P.,  B.  and  W. 
R.  R.  Co.,  551. 

5.  "Negligence"  is  the  failure  to  observe,  for  the  protection  of  the 
interests  of  another,  that  degree  of  care,  prudence,  and  vigilance  which 
the  circumstances  justly  demand,  whereby  such  other  person  suffers 
injury.  It  ia  the  want  of  such  care  as  a  reasonably  prudent  and  careful 
person  would  exercise  under  similar  circumstances.     Id. 
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6.  Where,  in  an  action  for  injuries,  it  appears  that  there  has  been 
negligence  on  the  part  of  both  plaintiff  and  defendant,  and  that  each  was 
operative  at  the  time  of  the  injury  complained  of,  no  recovery  can  be  had, 
as  the  law  will  not  measure  the  proportion  of  blame  or  negligence  to  be 
attributed  to  either  party.    Id. 

7.  A  railroad  company,  switching  cars  in  a  yard,  is  bound  to  give 
warning  of  the  approach  and  movement  of  its  engines  and  trains  to  all 
persons  who  may  be  put  in  danger  thereby,  and  the  sufficiency  of  such 
warning  depends  on  the  character  of  the  place  at  the  point  of  danger, 
the  position  of  the  persons  endangered,  and  the  right,  lawfulness,  and 
purpose  of  their  presence.    Id. 

8.  Where  a  railroad  company  is  charged  with  negligence  in  failing 
to  give  timely  and  suitable  warning  of  danger  to  be  avoided  by  the 
approach  of  engines  or  trains  in  the  yard,  the  warning,  in  point  of  time 
and  sufficiency,  has  relation  to  and  is  controlled  by  the  peculiar  condi- 
tions of  the  place,  the  established  and  recognized  habits  and  customs  of 
its  occupants,  and  the  peculiar  dangers  to  be  encountered.    Id. 

9.  Where  decedent,  a  Pullman  car  employee,  was  crushed  between 
two  cars  by  the  operation  of  a  switch  engine  in  a  yard,  and  plaintiff 
claimed  that  defendant  was  negligent  in  falling  to  give  timely  and  suffi- 
cient warning  of  the  movement  of  the  engine  on  that  track,  plaintiff  was 
entitled  to  recover  if  defendant  was  negligent  in  failing  to  give  such  timely 
and  sufficient  warning,  and  by  reason  thereof  deceased,  without  fault 
on  his  part,  was  killed  as  he  attempted  to  pass  between  the  cars;  but  if 
timely  and  sufficient  warning  was  given,  and  deceased  disregarded  it, 
and  was  killed,  or  if,  at  the  time  deceased  was  about  to  pass  between  the 
cars,  the  bell  of  the  engine  was  ringing,  and  he  was  expressly  warned  not 
to  go  between  the  cars,  then  plaintiff  could  not  recover.    Id. 

10.  Where  the  evidence  in  an  action  for  personal  injury  is  such  that 
the  jury  might  have  found  defendant  negligent  in  failing  to  give  warning 
suitable  to  the  danger  it  was  about  to  create,  the  question  of  negligence 
is  for  the  jury.    Id. 

Street  Railways. 

1.  A  plaintiff's  proof,  in  an  action  against  a  street  railway  for  per- 
sonal injuries,  must  not  vary  from  the  allegations  in  the  declaration. 
Butler  vs.  WU.  City  Ry.,  262. 

2.  In  an  action  by  a  passenger  against  a  railway  company  for  per- 
sonal injuries,  the  burden  of  proof  is  upon  the  plaintiff  to  show  that  the 
injuries  were  due  to  the  negligence  of  defendant,  and  constituted  the 
proximate  cause  of  the  injuries  complained  of.  Braunstein  vs.  Peoples 
Ry.  Co.,  55. 

3.  In  an  action  against  a  railway  company  for  personal  injuries,  the 
plaintiff  must  show  that  he  was  injured  in  the  manner  alleged  in  the 
declaration,  and  that  the  negligence  of  the  defendant  was  the  proximate 
cause  of  the  injury  complained  of.    Id. 

4.  Where  a  passenger  is  injured  through  the  negligence  of  a  common 
carrier,  he  may  recover  damages  for  pain  and  suffering,  not  only  for  in- 
juries to  his  person  at  the  time  of  the  accident,  but  also  for  pain  and  suf- 
fering caused  by  aggravating  a  disease  with  which  plaintiff  had  been 
afflicted  before  the  accident,  but  only  to  the  extent  that  such  effects  were 
increased  by  defendant's  negligence.     Id. 

5.  Where,  in  an  action  for  personal  injuries  against  a  common  carrier, 
it  is  found  that  the  plaintiff  is  entitled  to  damages,  such  a  sum  of  money 
should  be  allowed  as  such,  as  would  be  reasonable  compensation  for 
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Slaintiff's  pain  and  suffering  down  to  the  present  time,  and  such  as  he  is 
kely  to  suffer  in  the  future  and  for  all  expenditures  of  money  for  medi- 
cal treatment  and  injuries,  and  for  increase  in  suffering  from  the  aggra- 
vation of  any  disease  resulting  therefrom,  as  well  as  for  all  losses  suffered 
because  of  any  incapacity  to  labor  resulting  from  the  injuries.    Id. 

6.  One,  suing  for  injuries  negligently  inflicted,  has  the  burden  of 
proving  negligence  by  a  preponderance  of  the  evidence,  and  where  he 
fails  so  to  do  he  cannot  recover.    McCartney  vs.  Peoples  Ry.  Co.,  191. 

7.  Where  the  negligence  of  a  driver  contributed  to  a  collision  with  an 
electric  car,  there  could  be  no  recovery  for  the  injuries  sustained,  though 
there  was  negligence  on  the  part  of  the  railway  company.    Id. 

8.  Where  plaintiff's  decedent,  a  child  of  tender  years,  moved  from  a 
position  of  safety  to  a  position  of  danger  near  or  on  the  railroad  track, 
on  which  a  car  was  running,  so  suddenly  as  to  make  it  impossible  for  the 
motorman  to  stop  the  car  before  the  accident,  or  if  the  motorman,  after 
he  saw,  or  by  the  exercise  of  ordinary  care  could  have  seen,  the  child  in  a 
position  of  danger,  did  everything  that  a  reasonably  careful  man  would 
do  under  like  circumstances  to  prevent  the  accident,  the  railroad  com- 
pany would  not  be  liable.    Gismondi  vs.  Peoples  Ry.t  577. 

9.  A  street  railroad  company  must  see  that  its  servants  operate  its 
cars  at  a  reasonable  speed,-  tnat  proper  warning  is  given  of  the  approach 
of  a  car,  and  that  the  speed  is  slackened,  or  the  car  stopped,  if  necessary, 
when  danger  is  seen  or  known  in  time,  to  prevent  accident.    Id. 

See  also  Damages;  Evidence;  Jury;   Negligence. 

PERJURY.— See  Criminal  Law. 
PERSONAL  SERVICE.— See  Process. 

PETITION. 

1.  Since  the  petition  is  the  foundation  of  a  mandamus  proceeding, 
where  it  is  amended,  an  amendment  should  be  allowed  to  the  alternative 
writ,  to  conform  to  the  petition.  State  ex  rel  Bank  vs.  The  J.  and  M. 
Paper  Co.,  116.  % 

2.  Upon  the  allowance  of  an  amendment  to  an  alternative  writ  of 
mandamus,  to  make  it  conform  to  the  amended  petition,  the  writ  need 
not  be  reissued  and  served.    Id. 

3.  The  petition  of  the  manager  of  defendant  corporation  to  set  aside 
service  of  summons  on  W.  as  its  president,  supported  by  W.'s  affidavit 
that  he  is  not  and  was  not  its  president,  and  the  manager's  affidavit  that 
he  does  not  know  who  are  its  president  and  directors,  and  that  to  the 
best  of  his  knowledge  and  belief  there  are  none,  should  be  granted,  unless 
plaintiff  satisfies  the  court  that  such  statements  are  untrue.  Arnold  vs. 
The  Sentinel  Printing  Co.,  177. 

See  also  Mandamus;  Process;  Divorce. 

PLACE  OP  DANGER.— See  Position  of  Danger. 

PLEA  IN  ABATEMENT.— See  Pleading  and  Practice. 

PLEA  TO  THE  JURISDICTION.— See  Pleading  and  Practice. 

PLEADING  AND  PRACTICE. 

1.  In  an  action  against  a  railway  company  for  personal  injuries,  the 
plaintiff  must  show  that  he  was  injured  in  the  manner  alleged  in  the 
declaration,  and  that  the  negligence  of  the  defendant  was  the  proximate 
cause  of  the  injury  complained  of,    Braunstein  vs.  Peoples  Ry.,  55. 
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2.  In  an  action  for  the  price  of  mortar,  it  was  competent  for  defend- 
ant, in  defense  of  the  action  or  in  reduction  of  plaintiffs  demand,  to  plead 
and  prove  that  the  mortar  was  not  suitable  for  the  purpose  for  which  he 
bought  it,  and  that  it  was  of  no  value  to  him.  Jones  vs.  Charles  Warner 
Co.,  566. 

3.  An  affidavit  for  a  continuance,  alleging  that  deponent  is  unable  to 
to  secure  the  attendance  of  B.,  a  nonresident  witness,  at  that  term  of 
the  court,  but  believes  he  will  be  able  to  secure  the  witness  at  the  next 
term,  and  that  the  nature  of  the  testimony  of  such  witness  is  that  deponent 
did  not  commit  the  act  charged,  and  that  witness  was  in  deponent  s  com- 
pany at  the  time  the  act  was  alleged  to  have  been  committed,  is  not 
objectionable  for  failure  to  clearly  state  what  facts  the  absent  witness 
will  testify  to,  or  because  the  allegation  as  to  the  time  when  the  alleged 
act. was  committed  is  insufficient.    State  vs.  Honey,  452. 

4.  Plaintiff  is  not  entitled  to  judgment  before  the  last  day  of  the  term 
on  affidavit  of  demand  for  the  amount  admitted  by  the  affidavit  of  defense 
to  be  due,  provided  by  statute  and  Rule  27  of  the  Superior  Court;  the 
motion  for  judgment  by  default  not  having  been  made  until  after  the 
second  Friday  of  the  term.  American  Agricultural  Chemical  Co.  vs. 
Gooden,  509. 

Declaration. 

1.  In  an  action  on  the  case,  the  wrongs  or  injuries  complained  of  may 
be  charged  to  have  been  committed  on  a  day  certain  and  "on  divers 
other  days  and  times  between  that  day  and  the  day  of  the  commencement 
of  this  suit."     Eliason  vs.  Draper,  64. 

2.  Where  recourse  is  had  to  the  indorser  of  a  bill  or  note,  there  must 
be  in  general  an  averment  and  proof  of  demand  of  payment  at  the  place 
specified  therefor.    The  Ntl.  Bank  of  Del.  vs.  Lindsay,  83. 

3.  Where  a  declaration  against  the  indorser  of  a  demand  note  alleged 
the  making  and  indorsement  thereof  at  plaintiff's  bank  on  November  2, 
1903,  and  the  presentment  of  the  note  for  payment  at  the  place  desig- 
nated for  payment,  and  demand  on  February  19, 1906,  the  declaration  was 
not  demurrable  for  failure  to  allege  additional  facts  excusing  the  delay; 
such  facts  being  provable  without  being  alleged.    Id 

4.  A  declaration  in  an  action  for  injuries  to  a  servant,  which  alleges 
that  the  master  knowing  that  the  servant  was  inexperienced  in  the  occu- 
pation to  which  he  was  put  by  the  master,  to  take  skins  from  a  flushing 
machine,  which  was  defective  and  dangerous,  negligently  omitted  to  warn 
or  instruct  the  servant  as  to  the  danger,  sufficiently  charges  a  negligent 
failure  to  warn  or  instruct  the  servant,  as  against  a  demurrer.  Setmnski 
vs.  Wil.  Leather  Co.,  118. 

5.  A  declaration  in  an  action  for  injuries  to  a  servant,  which  alleges 
that  the  servant  was  employed  in  general  duties  which  were  safe,  and 
that  on  a  designated  date  the  master  negligently  placed  the  servant  at 
work  on  a  machine,  that  the  employment  was  a  dangerous  one,  and  that 
the  master  did  not  give  to  the  servant  any  instructions  or  warning  in 
relation  thereto,  though  he  knew  that  the  servant  was  ignorant  of  the 
danger,  states  a  cause  of  action  for  the  failure  of  the  master  to  instruct 
or  warn  the  servant  as  to  the  dangerous  employment.    Id. 

6.  Where  one  of  the  counts  in  a  declaration  for  false  imprisonment 
alleges  that  defendant  falsely,  maliciously,  unlawfully,  with  force  and 
arms,  and  without  probable  cause  procured  the  plaintiff  to  be  arrested, 
and  another  alleges  that  the  defendant  falsely,  etc.,  informed  the 


that  he  believed  and  had  probable  cause  to  believe  that  plaintiff  had 
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committed  arson  by  setting  fire  to  his  own  house,  and  so  falsely  and  un- 
lawfully and  without  a  warrant  caused  the  plaintiff  to  be  arrested,  they 
are  not  insufficient,  as  stating  mere  conclusions  of  law  without  facts 
sufficient  to  support  them.    Marley  vs.  Duff,  313. 

7.  A  declaration  in  an  action  against  a  railroad  company,  which  alleges 
that  plaintiff's  decedent  was  rightfully  on  the  premises  of  the  company, 
thereby  imposing  tx*  it  the  duty  to  exercise  reasonable  care  in  the  move- 
ment of  its  trains,  and  that  it  negligently  ran  a  freight  train  into  a  sta- 
tion and  along  the  side  of  a  passenger  train,  without  giving  any  warning 
of  its  movements,  and  while  the  passenger  train  was  stopped,  states  a 
cause  of  action  as  against  a  demurrer  based  on  failure  to  give  warning. 
Scanlon,  widow,  vs.  Balto.  and  Phila.  R.  R.,  419. 

8.  Where  a  contract  for  services  has  been  performed,  and  the  wages 
only  remain  to  be  paid,  the  common  indebitatus  assumpsit  count  for  work 
and  labor  lies  for  the  recovery  of  the  wages,  though  generally  where  there 
has  been  a  special  agreement,  the  parties  must  resort  thereto.  Elliott 
vs.  Wilson,  445. 

9.  In  an  action  for  goods  sold  and  delivered,  counts  of  the  complaint 
which  charge  that  the  goods  were  bargained  and  sold  to  the  defendant, 
and  delivered  at  his  instance  and  request  to  another  person,  are  not 
insufficient,  as  based  on  a  contract  of  sale  without  consideration.  Perry 
vs.  Stayton,  529. 

10.  Though  a  complaint  in  an  action  for  goods  sold  and  delivered 
contains  counts  charging  a  sale  and  delivery  to  the  defendant,  joined 
with  others  charging  a  sale  and  delivery  to  a  third  person  at  the  instance 
and  request  of  defendant,  and  others  charging  a  sale  to  the  defendant 
and  a  delivery  at  his  instance  to  a  third  person,  it  is  not  defective  for 
joining  inconsistent  causes,  as  the  object  of  such  counts  is  merely  to  guard 
against  a  material  variance  in  the  proof.    Id. 

Duplicity. 

Where,  in  an  action  on  a  certificate  issued  by  a  Pennsylvania  fraternal 
insurance  order,  the  order  averred  that  the  answers  that  the  member  had 
not  consulted  a  physician  since  childhood,  and  that  he  had  not  been 
subjected  to  enumerated  diseases,  and  that  his  weight  had  not  recently 
increased  or  diminished,  were  false,  a  replication  justifying  under  Act  Pa. 
June  23?  1885  (P.  L.  134),  providing  that  no  misrepresentations  in  an 
application  made  in  good  faith  shall  effect  a  forfeiture,  unless  the  misrepre- 
sentation relates  to  a  matter  material  to  the  risk,  and  reciting  that  at  the 
time  of  making  the  application  the  member  had  not  consul  tea  a  physician 
for  any  serious  disease,  that  he  had  not  had  any  serious  disease  which 
affected  his  general  health,  and  that  there  had  been  no  material  change 
in  his  weight,  indicating  an  impairment  of  health,  was  good  as  against 
the  objection  that  it  was  argumentative  and  double  and  contained  con- 
clusions of  law.    Keatley  vs.  The  Grand  Fraternity,  267. 

Particularity. 

1.  A  declaration  which  alleges  that  defendant  maliciously  and  unlaw- 
fully,  without  a  warrant,  and  without  any  reasonable  cause,  procured  the 
arrest  of  plaintiff  near  midnight  in  his  own  house,  is  demurrable,  because 
it  is  uncertain  whether  the  cause  of  action  is  in  trespass  or  in  case.  Mar- 
ley  vs.  Duff,  312. 

2.  A  declaration  in  an  action  for  false  imprisonment,  which  charges 
in  one  count  that  defendant  falsely,  maliciously,  unlawfully,  and  without 
any  probable  cause  procured  the  plaintiff  to  be  arrested,  and  which  alleges 
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in  another  count  that  defendant  falsely,  maliciously,  and  without  probable 
cause  informed  the  police  that  he  had  reasonable  cause  to  believe  that 
plaintiff  had  committed  arson,  by  reason  of  which  plaintiff  was  arrested 
without  a  warrant  or  probable  cause,  and  that  plaintiff  was  thereby 
injured  and  damaged,  is  good  as  against  a  special  demurrer  to  each  count 
assigning  that  it  could  not  be  determined  therefrom  whether  plaintiff 
sought  to  recover  for  direct  or  consequential  injuries.    Id.,  314. 

3.  Where  one  cf  the  counts  in  a  declaration  for  false  imprisonment 
alleges  that  defendant  falsely,  maliciously,  unlawfully,  with  force  and 
arms,  and  without  probable  cause  procured  the  plaintiff  to  be  arrested, 
and  another  alleges  that  the  defendant  falsely,  etc.,  informed  the  police 
that  he  believed  and  had  probable  cause  to  believe  that  plaintiff  had 
committed  arson  by  setting  fire  to  his  own  house,  and  so  falsely  and 
unlawfully  and  without  a  warrant  caused  the  plaintiff  to  be  arrested, 
they  are  not  insufficient,  as  stating  mere  conclusions  of  law  without  facts 
sufficient  to  support  them.    Id. 

Bill  op  Particulars. 

1.  While  a  bill  of  particulars  may  be  ordered  when  -justice  requires, 
the  practice  is  largely  confined  to  contracts,  and  in  Delaware  does  not 
extend  to  actions  of  tort.    Eliason  vs.  Draper,  64. 

2.  In  an  action  for  alienating  a  husband's  affections,  by  wrongs  com- 
mitted on  a  day  certain  and  on  divers  other  days  and  times  between  that 
day  and  the  commencement  of  the  suit,  defendant  is  not  entitled  to  a 
bill  of  particulars.    Id. 

General  Issue. — See  Mechanics'  Lien. 

1.  In  actions  of  assumpsit  on  a  contract  and  of  trespass  on  the 
case,  the  general  issue  puts  the  whole  declaration  in  issue,  and 
permits  almost  anything  to  be  given  in  evidence  which  shows  that  plain* 
tiff  never  had  cause  of  action.  Klair  and  Hollingsworth  vs.  P.,  B.  and  W. 
R.  R„  277. 

2.  Under  the  general  issue,  a  carrier  of  live  stock,  sued. for  injury 
thereto,  coul4  show  contracts  limiting  or  avoiding  liability.    Id. 

Variance. — See  Evidence. 

A  plaintiff's  proof,  in  an  action  against  a  street  railway  for  personal 
injuries,  must  not  vary  from  the  allegations  in  the  declaration.  Butler 
vs.  The  Wil.  City  Ry.t  262. 

Special  Traverse. 

1.  A  "special  traverse"  must  always  consist  of  an  inducement,  which 
is  the  affirmative  part  x>f  the  pleading,  and  a  negative,  which  is  called 
the  absque  hoc,  and  a  conclusion  to  the  country.  Beatty,  Assignee,  vs. 
Parsons  et  al.t  134. 

2.  The  opposite  party  may  not  traverse  the  inducement  of  a  special 
traverse.    Id. 

3.  The  special  traverse  may  be  employed  in  a  plea,  as  well  as  in  a 
replication.    Id. 

4.  A  plea  in  replevin,  which  defends  the  wrong  and  says  that  plain- 
tiff ought  not  to  maintain  his  action,  because  the  chattels  were  in  a  stran- 
ger and  not  in  plaintiff,  is  a  special  traverse;  the  averment  that  the  prop- 
erty was  in  a  stranger  being  the  inducement,  and  only  argumentativeiy 
denying  the  allegation  in  the  declaration  that  the  property  was  in  plain- 
tiff, and  the  part  of  the  plea  averring  that  the  property  was  not  in  plain- 
tiff being  absque  hoc.    Id. 
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5.  To  constitute  a  special  traverse  by  the  absque  hoc,  it  is  not  neces- 
sary that  the  words  "without  this"  should  be  employed,  and  it  is  the  same 
if  tie  words  "and  not"  are  used.    Id. 

6.  Where,  in  replevin,  defendant  filed  a  special  traverse,  alleging  the 
ownership  of  the  chattels  in  a  stranger,  and  averring  that  the  property 
was  not  in  plaintiff,  a  replication,  averring  that  the  property  was  at  the 
time  of  the  taking  in  plaintiff  as  alleged  m  the  declaration,  was  proper. 

Misjoinder  of  Causes  of  Action. 

1.  It  was  improper  to  join  counts  in  one  declaration  for  false  impris- 
onment with  counts  for  libel  and  slander,  the  one  being  an  action  of  tres- 
pass and  the  other  an  action  of  trespass  on  the  case.    Marley  vs.  Slaw,  534 . 

2.  A  count  in  a  declaration  in  an  action  for  false  imprisonment,  which 
alleges  that  the  defendant  at  a  certain  time  and  place  falsely  and  mali- 
ciously spoke  and  published,  of  and  concerning  the  plaintiff  and  the  burn- 
ing of  plaintiff's  house,  certain  false  and  defamatory  words,  meaning  that 
plaintiff  had  set  his  own  house  on  fire  and  was  guilty  of  arson,  a  felony, 
and  was  fleeing  to  escape  arrest,  and  meaning  to  request  that  an  officer 
be  sent  to  arrest  plaintiff  on  the  charge  of  arson,  whereby  plaintiff  was 

'  injured  in  his  good  name,  arrested  without  a  warrant  or  probable  cause, 
and  otherwise  greatly  injured  and  damaged,  is  bad  misjoinder  of  separate 
and  distinct  causes  of  action.    Marley  vs.  Duff,  313. 

3.  Where  a  declaration  in  an  action  for  false  imprisonment  alleges  in 
one  count  that  defendant  falsely,  maliciously,  and  with  force  and  arms 
procured  the  arrest  of  plaintiff  in  his  own  house,  and  in  another  count 
alleges  that  defendant  falsely,  maliciously,  and  without  probable  cause 
informed  the  police  that  defendant  had  reasonable  cause  to  believe  and 
believed  that  plaintiff  had  committed  arson,  by  reason  of  which  plaintiff 
was  arrested  without  warrant  or  probable  cause,  and  that  by  reason  of 
the  premises  plaintiff  was  greatly  injured  and  damaged,  the  counts  are 
not  demurrable,  as  setting  out  separate  causes  of  action.    Id. 

4.  Though  a  complaint  in  an  action  for  goods  sold  and  delivered 
contains  counts  charging  a  sale  and  delivery  to  the  defendant,  joined 
with  others  charging  a  sale  and  delivery  to  a  third  person  at  the  instance 
and  request  of  defendant,  and  others  charging  a  sale  to  the  defendant  and 
a  delivery  at  his  instance  to  a  third  person,  it  is  not  defective  for  joining 
inconsistent  causes,  as  the  object  of  such  counts  is  merely  to  guard  against 
a  material  variance  in  the  proof.    Perry  vs.  Stay  ton,  529. 

Plea  in  Abatement. 

1 .  The  question  whether  a  contract  made  within  the  state  by  an  agent 
of  a  foreign  corporation,  which  has  not  complied  with  the  laws  of  the 
state,  can  be  enforced,  is  properly  raised  by  a  plea  in  abatement.  Model 
Heating  Co.  vs.  Magariiy,  459. 

Plea  in  Bar. 

1.  Rev.  Code  1852,  amended  to  1893,  p.  744  (14  Del.  Laws,  c.  93)  J  8, 
providing  that,  in  actions  before  a  justice  of  the  peace,  defendant  must 
plead  as  a  set-off  any  account,  demand,  or  cause  of  action  cognizable 
before  a  justice,  has  no  application  to  matters  of  damage  in  the  nature 
of  recoupment  or  defense,  cognizable  before  a  justice,  which  the  defend- 
ant might  interpose  at  his  election,  and  such  matters  are  not  required  to 
be  pleaded  as  a  set-off.    Jones  vs.  Charles  Warner  Co.,  566. 
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2.  In  an  action  for  the  price  of  mortar,  it  was  competent  for  defend- 
ant, in  defense  of  the  action  or  in  reduction  of  plaintiff's  demand,  to  plead 
and  prove  that  the  mortar  was  not  suitable  for  the  purpose  for  which  he 
bought  it,  and  that  it  was  of  no  value  to  him.    Id. 

3.  A  former  judgment  on  the  merits  between  the  same  parties  is  con- 
clusive as  to  any  issue  actually  litigated  and  determined,  however  erron- 
eous, and  which  issue  is  essential  to  the  maintenance  of  a  second  action 
between  them,  though  it  be  brought  on  a  different  cause  of  action.    Id. 

Plea  to  The  Jurisdiction. — See  Mechanics'  Lien. 

Special  Pleas. 

Matters  in  discharge  of  an  obligation  at  one  time  complete  and 
enforceable,  such  as  payment,  release,  set-off,  accord  and  satisfaction, 
limitations  and  matters  arising  since  the  suit  was  brought,  must  be  spe- 
cially pleaded.   Klair  and  HoUingsworth  vs.  P.,  B.  and  W.  R.  R.t  277. 

Quantum  Meruit. 

Where  either  party  to  a  contract  for  services  has  partially  performed, 
but  has  been  prevented  from  completing  the  work  by  the  default  of  the 
other  party,  the  party  prevented  may  recover  on  the  common  counts  and 
in  quantum  meruit  for  his  partial  services  up  to  the  time  he  was  stopped, 
and  obtain  a  payment  for  the  reasonable  value  of  the  services.  Elliott 
vs.  Wilson,  445. 

Service  on  Corporation. — See  Process. 

1.  A  motion  to  set  aside  service  of  a  summons  on  a  person  as  presi- 
dent of  defendant  corporation,  on  the  ground  that  he  is  not  its  president, 
should  disclose  who  the  president  is,  or  some  other  officer  on  whom 
service  may  be  had,  or  show  that  there  is  no  such  officer.  Arnold  vs.  The 
Sentinel  Printinf  Co.,  177. 

2.  The  petition  of  the  manager  of  defendant  corporation  to  set  aside 
service  of  summons  on  W.  as  its  president,  supported  by  W.'s  affidavit 
that  he  is  not  and  was  not  its  president,  and  the  manager's  affidavit  that 
he  does  not  know  who  are  its  president  and  directors,  and  that  to  the 
best  of  his  knowledge  and  belief  there  are  none,  should  be  granted,  unless 
plaintiff  satisfies  the  court  that  such  statements  are  untrue.    Id. 

Subpoena  Duces  Tecum. 

Plaintiffs  were  not  entitled  to  production  of  defendant  corporation's 
papers  by  subpoena  duces  tecum  against  the  corporation's  employee 
Klair  and  HoUingsworth  vs.  P.,  B.  and  W.  R.  R.,  ill. 

Mandamus. 

1.  Since  the  petition  is  the  foundation  of  a  mandamus  proceeding 
where  it  is  amended,  an  amendment  should  be  allowed  to  the  alternative 
writ,  to  conform  to  the  petition.  State  ex  rel.  The  Nil.  Bank  of  Del.  vs. 
Jessup  and  Moore  Paper  Co.,  116. 

2.  Upon  the  allowance  of  an  ame<  dment  to  an  alternative  writ  of 
mandamus,  to  make  it  conform  to  the  amended  petition,  the  writ  need  not 
be  reissued  and  served.    Id. 

See  also  Petition. 

Mechanics'  Lien. 

The  court,  in  a  suit  against  an  owner  and  a  contractor  to  obtain  a 
mechanics'  lien,  will  not  try  an  issue  of  fact  presented  by  a  plea  to  the 
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jurisdiction,  interposed  by  the  owner,  alleging  that  the  contract  with  the 
contractor  was  made  by  a  third  person,  who  was  not  the  owner,  which 
may  be  tried  under  the  general  issue.  Richards  and  Co.  vs.  Naudain  et  al., 
564. 

Reasons  for  New  Trial. 

Under  the  court  rule  that  reasons  for  a  new  trial  must  be  filed  with 
the  prothonotary  within  four  days  next  after  the  trial,  an  affidavit  for  a 
new  trial,  filed  on  the  day  of  the  hearing  of  the  motion,  several  days  after 
the  expiration  of  the  four-day  period,  was  too  late.    Gotta  vs.  P.,  B.  and 

W.  /C.  /v.,  551* 

Petition  In  Divorce. — See  Divorce,  2. 
Indictment  and  Information. — See  Criminal  Law. 

Set-Off. 

1.  Where,  in  actions  within  the  jurisdiction  of  a  justice  of  the  peace, 
matters  of  account,  demand,  or  cause  of  action  cognizable  before  a  jus-' 
tice  are  pleaded  as  a  set-off  and  entered  by  the  justice  in  his  docket  as 
required  by  statute,  his  judgment,  unreversed,  is  conclusive,  and  will 
bar  another  action  based  on  such  matters.  Jones  vs.  CharUs  Warner  Co., 
566. 

2.  Rev.  Code  1852,  amended  to  1893,  p.  744  (14  Del.  Laws,  c.  93)  }  8, 
providing  that,  in  actions  before  a  justice  of  the  peace,  defendant  must 
plead  as  a  set-off  any  account,  demand,  or  cause  of  action  cognizable 
before  a  justice,  has  no  application  to  matters  of  damage  in  the  nature 
of  recoupment  or  defense,  cognizable  before  a  justice,  which  the  defendant 
might  interpose  at  his  election,  and  such  matters  are  not  required  to  be 
pleaded  as  a  set-off.    Id. 

See  also  Recoupment. 

Affidavit  for  Continuance. 

An  affidavit  for  a  continuance,  alleging  that  deponent  is  unable  to 
secure  the  attendance  of  B.,  a  nonresident  witness,  at  that  term  of  the 
court,  but  believes  he  will  be  able  to  secure  the  witness  at  the  next  term, 
and  that  the  nature  of  the  testimony  of  such  witness  is  that  deponent 
did  not  commit  the  act  charged,  and  that  witness  was  in  deponent's 
company  at  the  time  the  act  was  alleged  to  have  been  committed,  is  not 
objectionable  for  failure  to  clearly  state  what  facts  the  absent  witness 
will  testify  to,  or  because  the  allegation  as  to  the  time  when  the  alleged 
act  was  committed  is  insufficient.    State  vs.  Honey,  452. 

Affidavit  of  Defense. 

Plaintiff  is  not  entitled  to  judgment  before  the  last  day  of  the  term  on 
affidavit  of  demand  for  the  amount  admitted  by  the  affidavit  of  defense 
to  be  due,  provided  by  statute  and  Rule  27  of  the  Superior  Court;  the 
motion  for  judgment  by  default  not  having  been  made  until  after  the 
second  Friday  of  the  term.  The  American  Agricultural  Chemical  Co.  vs. 
Gooden,  509. 

Affidavit  of  Demand. 

1.  Money  advanced  or  loaned  is  not  properly  chargeable  in  a  book 
account  of  original  entries,  and  where  a  book  account,  annexed  to  and  filed 
with  an  affidavit,  shows  that  it  consists  principally  of  charges  for  money 
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'  advanced  to  the  defendant,  judgment  on  the  account  will  be  refused  on 
motion,  notwithstanding  the  affidavit.    O'Day  and  Co.  vs.  Thomas,  488. 

2.  Plaintiff  is  not  entitled  to  judgment  before  the  last  day  of  the  term 
on  affidavit  of  demand  for  the  amount  admitted  by  the  affidavit  of  de- 
fense to  be  due,  provided  by  statute  and  Rule  27  of  the  Superior  Court; 
the  motion  for  judgment  by  default  not  having  been  made  until  after  the 
second  Friday  of  the  term.    Am.  Agricultural  Co.  vs.  Gooden,  509. 

3.  An  affidavit  of  demand  in  an  action  by  a  corporation  on  a  book 
account,  made  by  the  treasurer,  was  insufficient,  where  the  treasurer  did 
not  swear  therein  that  he  was  treasurer  of  plaintiff  corporation;  the  affida- 
vit merely  reciting  that  a  person  named,  described  as  treasurer  of  the 
corporation,  "personally  comes"  before  the  notary  and  deposes,  etc. 
Wilmington  Sash  and  Door  Co.  vs.  Taylor,  et  al.t  528. 

4.  A  statement  of  account  with  a  telegraph  company,  made  up  of 
items  such  as  "Aug.  1,  Geo.  A.  Wells,  Wheeling,  W.  Va./'  insufficiently 
discloses  the  nature  of  the  demand  warranting  refusal  of  judgment  on 
affidavit  of  demand;  it  being  not  permissible  to  consider  the  cor- 
porate name  of  the  plaintiff  and  the  apparent  business  in  which  it  is 
engaged  to  supply  any  deficiencies  in  the  statement  of  account.  Postal 
Telegraph  Cable  Co.  ct.  Del.  Produce  Exchange,  336. 

5.  Under  Rev.  Code  1852,  amended  to  1893,  p.  789,  c.  106,  §  4,  in  order 
to  have  a  judgment  at  the  first  term -by  default,  the  instrument  sued  on 
must  contain  an  unconditional  promise  to  pay  money,  so  that,  where  a 
writing  merely  contained  an  admission  by  the  defendant's  intestate  that 
the  defendant  had  received  from  the  plaintiff  a  sum  of  money  for  a  cer- 
tain purpose,  it  is  not  such  an  instrument  as  is  contemplated  by  the 
statute,  and  judgment  thereon  at  the  first  tarn  must  be  refused.  Green 
vs.  Wil.  Trust  Co.,  585. 

POINTING  GUN— See  Criminal  Law. 

POLICE—POWER. 

The  act  providing  for  the  registration  of  persons  composing  partner- 
ships and  associations  is  not  an  unreasonable  exercise  of  the  police  power. 
State  vs,  Ferschkef  477. 

POSITION  OP  DANGER.— See  Personal  Injuries;  (Street  Railways, 
10);  Railroads,  7;  Railroad  Crossing,  1. 

POSSESSION. — See  Adverse  Possession;  Criminal  Law  (Breaking  and 
Entering,  2;  Larceny,  9). 

POWER  OP  ATTORNEY. 

That  a  power  of  attorney,  dated  March  21,  1904,  to  make  live  stock 
shipment  contracts,  remained  with  the  carrier  when  contracts  were 
made  in  October  and  November,  1906,  by  the  donees,  prima  facie  shows 
that  it  was  in  force  then.  Klair  and  Hollingsworth  vs.  P.,  B.  and  W.  R. 
R.  Co.,  274. 

PRACTICE. — See  Pleading  and  Practice. 

PREPONDERANCE  OF  EVIDENCE.— See  Evidence. 

PRESUMPTION  OF  NEGLIGENCE.— See  Negligence. 
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PRINCIPAL  AND  AGENT. 

1.  Where  defendant  telephone  company  dealt  with  plaintiff's  husband 
as  the  owner  of  a  farm  abutting  a  highway  on  which  its  line  was  con- 
structed, and  not  as  the  agent  of  plaintiff,  who  was  the  owner  in  fact,  in 
obtaining  from  the  husband  a  right  to  trim  trees  along  the  road,  evidence 
that  the  husband  had  given  permission  to  an  electric  light  company  to 
cut  the  trees,  which  permission  was  actually  exercised  and  acquiesced 
in  by  plaintiff,  was  inadmissible  to  show  the  husband's  agency  and  au- 
thority from  his  wife  in  the  management  of  the  farm,  in  an  action  by 
her  as  owner  for  damages  to  trees  along  the  highway  by  reason  of  trim- 
ming done  by  defendant.    D.  and  A.  T.  and  T.  Co.  vs.  Jordan,  67. 

2.  That  a  power  of  attorney,  dated  March  21, 1904,  to  make  live  stock 
shipment  contracts,  remained  with  the  carrier  when  contracts  were  made 
in  October  and  November,  1906,  by  the  donees,  prima  facie  shows  that 
it  was  in  force  then.  Klair  and  Hollingsworth  vs.  P.,  B.  and  W.  R.  R. 
Co.,  274. 

3.  Generally  an  agent's  declaration  is  admissible  against  his  principal 
only  when  made  in  performing  an  act  within  the  scope  of  his  authority. 
Id. 

4.  Declarations  by  an  agent,  authorized  to  buy  and  sell  live  stock, 
made  several  days  after  a  sale  of  particular  stock,  was  inadmissible 
against  his  principal;  but  a  declaration  made  about  one-half  hour  after 
the  sale,  while  settlement  was  being  made  by  the  various  purchasers, 
was  admissible.    Id. 

5.  That,  without  official  action,  a  majority  of  the  directors  of  a  cor- 
poration orally  authorized  plaintiff's  officer  to  sell  a  machine,  owned  by 
the  corporation,  and  to  sue  for  the  price,  is  insufficient  to  show  plain- 
tiff's right  to  recover  the  price.  Mattoax  Leather  Co.  vs.  New  Castle  Leather 
Co.,  327. 

See  also  Foreign  Corporations. 

PROBATED  ACCOUNT.— See  Executors  and  Administrators,  3. 
PROOF.— See  Evidence. 

PROCESS. 

1.  The  jurisdiction  of  a  court  over  the  person  or  property  of  a  party 
is  acquired  by  process  served  in  the  statutory  manner,  and  the  legality 
of  the  service  is  dependent  on  the  statute,  and  not  on  any  agreement 
by  the  parties.    Odessa  Loan  vs.  Dyer,  457. 

2.  The  constitutional  guaranty  that  no  valid  proceeding  can  be  had 
against  one  until  he  has  been  notified  thereof  by  proper  service  of  process 
is  for  his  protection,  and  a  party  may  voluntarily  waive  it  by  voluntary 
appearance  and  submission  to  the  court's  jurisdiction;  but  where  he  ap- 
pears, not  voluntarily,  but  in  response  to  service  of  process,  the  service 
must  be  legal  to  make  the  proceeding  legal.    Id. 

3.  The  statute  defining  legal  service  of  process,  by  prescribing  with 
particularity  the  methods  by  which  service  may  be  made,  does  not 
authorize  service  on  or  acceptance  of  service  by  the  attorney  of  a  defend- 
ant, for  such  service  is  on  an  agent,  and  is  good  only  when  made  so  by 
statute.    Id. 

4.  Under  Const.  1897,  art.  9,  §  5,  providing  that  no  foreign  corporation 
shall  do  any  business  in  the  state,  through  or  by  branch  offices,  agents, 
or  representatives  located  in  the  state,  without  having  an  authorized 
agent  or  agents  on  whom  process  may  be  served,  and  Act  March 
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23rd,  1903  (22  Del.  Laws,  c.  395),  making  it  unlawful  for  any  corpora- 
tion created  by  the  laws  of  any  other  state  or  by  the  laws  of  the  United 
States  to  do  business  in  the  state,  through  or  by  branch  offices,  agents, 
or  representatives  located  in  the  state,  until  it  shall  have  filed  a  certi- 
fied copy  of  its  charter,  and  the  name  of  its  authorized  agent  in  the 
state,  with  a  sworn  statement  of  its  assets  and  liabilities,  and  paid  fifty 
dollars  to  the  Secretary  of  State  for  the  use  of  the  state,  and  imposing 
penalties  on  the  corporation  and  its  agents  violating  the  provision,  a 
contract  of  sale  by  a  foreign  corporation  which  has  not  complied  with 
the  provisions,  through  an  agent  located  in  the  state,  can  nevertheless 
be  enforced  against  the  purchaser,  who  retains  the  benefits  of  the  con- 
tract.    Model  Heating  Co.  vs.  Magarity,  459. 

5.  Const.  1897,  art.  9,  §  5,  providing  that  no  foreign  corporations  shall 
do  any  business  in  the  state  through  or  by  branch  offices,  agents,  or  rep- 
resentatives located  in  the  state,  without  having  an  authorized  agent  or 
agents  on  whom  legal  process  may  be  served,  is  not  effective,  independent 
of  statutes  passed,  pursuant  thereto,  to  deprive  a  foreign  corporation, 
which  has  not  complied  therewith,  of  the  right  to  enforce  a  contract 
against  a  purchaser  who  retains  the  benefits  thereof;  such  section  not 
being  self -executing.    Id. 

6.  Act  General  Assembly,  March  29,  1907  (24  Del.  Laws,  c.  221),  pro- 
viding for  personal  service  of  summons  in  actions  for  divorce,  or  for  sub- 
stituted service  by  publication,  and  declaring  that,  when  defendant  can- 
not be  served  personally  within  the  state,  an  alias  summons  shall  issue, 
which  the  sheriff  shall  publish,  must  be  strictly  construed;  and  where 
service  of  the  original  writ  was  insufficient,  and  the  case  was  continued 
for  an  alias,  personal  service  of  the  alias,  instead  of  by  publication,  was 
defective,  and  the  court  did  not  acquire  jurisdiction.  Morris  vs.  Morris, 
583. 

7.  A  motion  to  set  aside  service  of  a  summons  on  a  person  as  president 
of  defendant  corporation,  on  the  ground  that  he  is  not  its  president, 
should  disclose  who  the  president  is,  or  some  other  officer  on  whom 
service  may  be  had,  or  show  that  there  is  no  such  officer.  Arnold  vs. 
Sentinel  Printing  Co.,  177. 

8.  The  petition  of  the  manager  of  defendant  corporation  to  set  aside 
service  of  summons  on  W.  as  its  president,  supported  by  W.'s  affidavit 
that  he  is  not  and  was  not  its  president,  and  the  manager's  affidavit 
that  he  does  not  know  who  are  its  president  and  directors,  and  that  to 
the  best  of  his  knowledge  and  belief  there  are  none,  should  be  granted, 
unless  plaintiff  satisfies  the  court  that  such  statements  are  untrue.    Id. 

See  also  Pleading  and  Practice. 

PROXIMATE  CAUSE.— See  Negligence. 

PUBLIC  CHARITIES.— See  Trusts. 

PUBLIC  POLICY.— See  Contracts,  24,  29. 

PUBLIC  STENOGRAPHER. 

Where  the  testimony  at  an  investigation  before  a  prosecuting  attor- 
ney was  taken  down  and  correctly  transcribed  and  produced  in  court  at 
a  subsequent  trial  by  the  public  stenographer,  by  whom  it  was  taken 
and  who  is  a  witness  at  the  trial,  he  may  be  permitted  to  read  from  the 
transcript  when  asked  what  the  witness  had  testified.    State  vs.  Rash,  77. 

QUESTIONS  FOR  THE  COURT.— See  Court;  Evidence, 

QUESTIONS  FOR  THE  JURY.— See  Jury;  Evidence. 
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RAILROADS.— See  Railroad  Crossing;   Carriers;   Negligence;   Per- 
sonal Injuries. 

1.  The  law  requires  a  railroad  company  to  give  warning  of  the 
approach  and  movements  of  its  engines,  and,  under  the  varied  conditions 
of  their  operation,  requires  generally  that  such  warning  shall  be  timely 
and  sufficient,  and  what  is  a  warning  sufficient  to  enable  persons  on  or 
near  the  tracks  to  avoid  danger,  depends  upon  the  place  of  danger,  the 
position  of  the  person  endangered  and  the  right  and  purpose  of  his 
presence.    Gotta  vs.  P.,  B.  and  W.  R.  R.t  356. 

2.  In  an  action  against  a  railroad  company,  for  injuries  resulting  in 
the  death  of  a  person  working  on  or  about  its  tracks  in  the  yard  of  an 
independent  employer,  in  which  its  switch  engines  were  operated,  whether 
defendant  failed  to  give  a  sufficient  warning  field,  on  the  evidence,  for  the 
jury.    Id. 

3.  In  an  action  for  wrongful  death  against  a  railroad  engaged  in 
switching  cars  on  tracks  in  the  yard  of  a  Pullman  car  company,  by  whom 
the  decedent  was  employed,  where  defendant  was  charged  with  failing 
to  give  proper  warning  of  the  danger  from  the  switching  of  cars,  evidence 
as  to  the  custom  of  Pullman  employees  to  pass  between  the  cars  when  no 
switching  was  being  done,  that  there  was  no  rule  against  such  passing, 
and  that  it  was  the  custom  of  the  defendant  itself  to  so  place  cars  that 
spaces  were  left  between  them  through  which  employees  might  pass  about 
their  work,  is  admissible.     Id. 

4.  In  an  action  against  a  railroad  company  for  negligently  causing  the 
death  of  an  employee  of  a  Pullman  car  company,  in  whose  yard  it  oper- 
ated a  switch  engine,  evidence  that  the  foreman  of  the  Pullman  Company 
was  about  to  pass  between  cars  as  the  decedent  did,  without  any  testi- 
mony that  placed  him  in  an  exact  position  with  decedent,  is  irrelevant, 
since  it  had  no  tendency  to  prove  either  conditions  or  customs,  nor  the 
absence  of  negligence  on  decedent's  part.    Id. 

5.  Where  a  Pullman  car  company,  in  whose  yard  cars  were  switched 
by  defendant  railroad  company  to  be  repaired  and  renovated,  had  put 
up  signs  which  read:  "  Notice.  Employees  must  not  work  under  cars,  or 
on  scaffolds  or  ladders  inside  of  cars,  or  pass  between  cars,  while  cars 
are  being  shifted  in  the  yard  " — the  notice  meant  and  was  understood  by 
employees  to  mean  that  work  on  cars  should  stop,  and  workmen  should 
not  pass  between  them  after  an  actual  warning,  or  after  they  otherwise 
knew  that  there  was  or  was  about  to  be  shifting,  and,  until  they  received 
warning,  or  otherwise  knew,  that  shifting  was  to  be  done  upon  the  track 
on  which  they  were  working,  they  were  to  keep  on  with  their  work.    Id9 

6.  There  is  no  negligence  without  fault,  and,  to  hold  an  employee  of 
a  Pullman  car  company  negligent  in  passing  between  cars  standing  on 
tracks  in  the  company's  yard,  it  must  be  shown  that  the  employee  charged 
with  knowledge  of  the  danger,  was  in  fault  in  passing  between  the  cars 
after  he  was  warned,  or  otherwise  knew,  or  by  the  exercise  of  care,  meas- 
ured by  the  character  and  custom  of  the  place  and  of  his  occupation, 
might  have  known,  that  shifting  was  to  be  done.    Id. 

7.  A  person  employed  in  the  yard  of  a  Pullman  car  company,  which 
was  a  place  of  safety  until  changed  into  a  place  of  danger  by  the  shifting 
of  cars  at  irregular  intervals  by  an  independent  railroad,  is  required, 
while  crossing  the  tracks  and  passing  between  the  cars  of  his  employer, 
to  exercise  care  different  from  that  ordinarily  required  of  one  in  crossing 
the  tracks  of  a  railroad,  and  may  assume  that  the  railroad,  when  shifting 
cars  in  the  yard,  would  give  the  customary  warning,  and  unless  he  saw, 
or  otherwise  knew,  of  the  shifting,  he  may  pursue  ms  employment  until 
given  warning  of  the  danger  sufficient  to  enable  him  to  avoid  it.    Id. 


704  INDEX. 


RAILROAD  CROSSING. 

1.  A  railroad  crossing  is  a  place  of  danger  as  a  matter  of  law,  its  very 
presence  being  notice  to  a  person  approaching  or  attempting  to  cross  it 
of  the  danger  of  colliding  with  a  passing  engine  or  train,  ana  imposes  on 
him  the  duty  to  exercise  reasonable  care  and  caution,  and  to*at  least 
look  and  listen  before  crossing.   P.,  B.  and  W,  R.  R,  Co.  vs.  Buchanan,  202. 

2.  Failure  of  a  railroad  company  to  sound  the  alarm  on  approaching 
a  crossing,  as  required  by  statute,  will  not  excuse  the  contributory  neg- 
ligence ofa  person  injured  by  driving  on  the  crossing  in  front  of  the  train 
without  looking,  where  the  liability  to  a  collision  is  great.    Id, 

3.  That  the  view  of  a  railroad  track  on  approaching  a  crossing  is 
obstructed  will  not  relieve  the  traveler  from  the  obligation  to  look  and 
listen  for  an  approaching  tram,  whether  regular  or  special;  the  very  fact 
of  the  existence  of  the  obstruction,  and  particularly  when  known  to  the 
traveler,  imposing  the  duty  to  exercise  additional  care  and  caution  for 
his  own  protection.    Id. 

4.  Where  a  traveler  approaches  a  railroad  crossing,  both  he  and  the 
railroad  company  are  charged  with  the  same  degree  of  care,  the  one  to 
avoid  inflicting  injury  and  the  other  to  avoid  being  injured,  the  care  of 
each  being  commensurate  with  the  risk  and  danger  involved;  and  when 
it  is  known  to  the  traveler  and  servants  of  a  railroad  company  that  a  cross- 
ing is  very  dangerous  by  reason  of  its  surroundings,  it  is  incumbent  on 
both  parties  to  exercise  additional  care  and  caution.    Id, 

5.  Plaintiff,  while  driving  a  single  horse  attached  to  a  covered  deliv- 
ery wagon,  was  run  into  by  defendant's  railroad  train  about  1  o'clock  in 
the  afternoon  of  the  day  of  the  injury  at  a  crossing  with  which  he  was 
familiar.     Plaintiff's  view  of  the  tracks  from  the  north  of  the  crossing, 
in  the  direction  from  which  the  train  approached,  was  wholly  obstructed, 
except  at  a  lane  some  distance  from  the  crossing  and  at  a  point  19  or  20 
feet  therefrom.    Plaintiff  looked  through  the  lane  as  he  passed  it,  and  saw 
the  railroad  for  the  length  of  about  30  feet,  but  saw  no  train.    He  then 
proceeded  slowly,  his  horse  at  a  walk,  and  at  a  point  about  40  feet  from 
the  crossing  stopped  and  listened,  but  heard  nothing.    He  then  continued, 
his  horse  still  in  a  walk,  and  did  not  stop  until  the  horse  was  struck  by 
the  engine.    After  he  passed  the  lane  it  was  not  possible,  because  of  the 
obstruction,  to  see  the  train  until  from  his  position  in  the  wagon  he  was 
about  19  feet  from  the  nearest  track,  when  the  wagon  seat  was  19  feet 
from  the  track  and  the  horse's  head  was  not  more  than  3  feet  therefrom, 
and  plaintiff  had  an  unobstructed  view  of  the  railroad  for  3,000  feet  or 
more.  Plaintiff  testified  that  when  he  got  to  that  point  the  train  was  right 
upon  him.    He  gave  the  horse  a  suden  jerk  with  his  right  hand,  and  then 
the  collision  happened,  after  which  he  knew  nothing.    Held,  that  since  it 
did  not  conclusively  appear  that  plaintiff  had  the  opportunity  or  ability 
to  see  the  approaching  train  in  time  to  avoid  the  accident,  if  he  had  exer- 
cised due  care  by  the  use  of  his  senses,  he  was  not  negligent  as  a  matter 
of  law.    Id. 

6.  Where,  in  an  action  for  injuries  at  a  railroad  crossing,  the  court 
charged  that  it  was  plaintiff's  duty  to  look  and  listen,  and  that  he  was  neg- 
ligent if  he  failed  to  do  so,  and  that  for  any  injury  he  received,  which 
he  could  have  avoided  by  the  performance  of  such  duty,  he  was  without 
remedy,  the  court  did  not  err  in  refusing  to  charge  that  if ,  as  a  person 
approaches  a  railroad  crossing  his  line  of  vision  is  obstructed,  he  is  bound 
to  look  for  approaching  cars  in  time  to  avoid  collision  with  them,  and  if 
he  does  not  look,  and  lor  this  reason  does  not  see  an  approaching  train 
until  it  is  too  late  to  avoid  a  collision,  and  he  is  thereby  injured,  hm  it 
guilty  of  negligence.    Id, 
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7.  In  an  action  for  injuries  to  plaintiff  in  a  collision  with  a  railroad 
train  while  he  was  driving  across  the  track  in  a  covered  wagon,  evidence 
of  experiments  made  by  a  witness  with  respect  to  the  points  in  the  public 
road  at  which  a  train  could  be  seen  approaching  the  crossing  was  not 
objectionable,  because  the  witness  when  he  made  the  examination  was 
on  foot  and  not  in  a  wagon,  and  because  no  train  was  approaching  the 
crossing  at  the  time,  in  that  the  conditions  were  dissimilar.    Id. 

8.  In  an  action  for  death  at  a  railroad  crossing,  a  nonsuit  will  be 
granted  if  plaintiff  fails  to  prove  the  negligence  of  defendant,  or  if  plain- 
tiff's testimony  shows  that  the  person ToBed  was  guilty  of  negligence 
which  proximately  contributed  to  his  death.   Evans  vs.  P..  B.  and  W.  R. 
tf.,370. 

9.  Where  a  person  is  killed  at  a  railroad  crossing,  it  will  be  presumed 
that  in  approaching  the  crossing  he  exercised  the  care  of  an  ordinarily 
prudent  person,  if  the  evidence  is  silent  as  to  his  conduct  at  the  time 
of  the  injury,  but  such  presumption  will  not  obtain  in  the  face  of  unmis- 
takable evidence  of  contributory  negligence.    Id. 

10.  Decedent  was  killed  at  a  railroad  crossing,  where  the  track  was 
straight  in  the  direction  from  which  the  train  approached  for  between 
800  and  1035  feet.  Assuming  that  when  she  looked  in  that  direction  and 
continued  to  walk  over  the  crossing  she  was  traveling  two  or  two  and  one- 
half  miles  an  hour  and  the  train  was  moving  seventy  miles  an  hour,  it 
must  have  been  visible  to  her.  She  was  in  good  health,  in  possession  of 
all  her  faculties,  and  was  familiar  with  the  crossing,  but  continued  to 
walk  over  the  same  in  front  of  the  approaching  tram  and  was  struck. 
Held,  that  she  was  negligent  as  a  matter  of  law.    Id. 

RAPE.— See  Criminal  Law. 

REAL  PROPERTY. 

1.  Trespass  lies  for  wrong  to  the  possession  of  real  property,  and  pos- 
session of  the  plaintiff,  wrongful  entry  by  the  defendant,  and  damage 
therefrom  are  the  necessary  dements.    Philips  vs.  BritHngham,  173. 

2.  If  a  tree  stands  directly  upon  the  line  between  two  adjoining  land- 
owners, it  is  the  common  property  of  both,  whether  it  be  marked  as  a 
boundary  or  not.    Id. 

3.  In  an  action  of  trespass,  a  defendant  who  cuts  or  orders  cut  down 
trees  on  the  boundary  Hne  of  his  property,  and  which  belong  to  him  and 
an  adjoining  owner  m  common,  is  guilty  of  trespass,  whether  he  enters 
on  the  land  of  the  adjoining  owner  or  not.    la. 

4.  A  wrongful  entry  on  real  property  entitled  the  owner  to  nominal 
damages,  regardless  of  any  injury,  ana  he  is  entitled  to  special  damages  to 
compensate  nim  for  any  injury  actually  incurred.    Id. 

5.  The  liability  of  one  who  sets  fire  to  brush  on  his  land,  which  spreads 
to  and  burns  adjoining  property,  depends  on  whether  he  was  negligent  in 
starting  it  under  the  circumstances,  or  in  afterwards  failing  to  stay  its 
progress;  the  criterion  being  whether  he  used  such  care  as  an  ordinarily 
prudent  and  careful  man  would  use.    Bullock  vs.  PorUr%  180. 

6.  The  measure  of  damages  for  burning  over  land  is  the  difference 
between  its  value  immediately  before  the  fire  and  its  value  thereafter. 
Id. 

See  also  Executors  and  Administrators,  1,  2;  Rent;  Trespass; 
Lavdlow  and  Tenant. 

45 
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REASONABLE  CARE. 

1.  While  a  common  carrier  is  required  to  exercise  every  degree  of  care 
in  the  preparation,  conduct,  and  management  of  their  cars  that  a  rea- 
sonable man  would  use  under  like  circumstances,  and  is  responsible  for 
any  negligence  in  transporting  passengers,  it  is  not  an  insurer  of  their 
safety.    Braunstein  vs.  Peoples  Ky.  Co.,  55. 

2.  Negligence  is  the  want  of  such  care  as  a  reasonably  prudent  and 
careful  man  would  use  under  similar  circumstances.    Id. 

3.  Where  rent  is  payable  in  crops,  it  is  the  duty  of  the  tenant,  untO 
delivery  of  the  rent,  to  care  for  the  landlord's  share  and  keep  it  in  such  a 
place  that  by  the  exercise  of  reasonable  care  it  will  remain  safe.  McLain 
vs.  WiUey,  186. 

4.  A  person  approaching  a  street  railway  crossing,  with  which  he  is 
familiar,  must  avail  himself  of  his  knowledge  of  the  locality,  and  act 
accordingly,  and  he  must  make  reasonable  use  of  his  senses,  and  exercise 
such  caution  as  ordinarily  prudent  persons  will  exercise  under  like  cir- 
cumstances; and  where,  as  he  approaches  the  crossing,  his  line  of  vision 
is  unobstructed,  he  must  look  for  approaching  cars  to  avoid  a  collision 
with  them,  and  use  greater  care  when  the  view  is  obstructed.  McCart- 
ney vs.  Peoples  Ry.  Co.,  191. 

5.  A  railroad  crossing  is  a  place  of  danger  as  a  matter  of  law,  its  very 
presence  being  notice  to  a  person  approaching  or  attempting  to  cross  it 
of  the  danger  of  colliding  with  a  passing  engine  or  train,  and  imposes  on 
him  the  duty  to  exercise  reasonable  care  and  caution,  and  to  at  least 
look  and  listen  before  crossing.   P.,  B.  and  W.  R.  R.  Co.  vs.  Buchanan,  202. 

6.  When  letting  passengers  on  and  off,  a  street  car  company  is  bound 
to  stop  its  cars  a  reasonable  time  and  use  all  reasonable  care  to  secure 
their  safety.    Butler  vs.  The  Wil.  City  Ry.  Co.,  262. 

7.  One  using  a  steam  threshing  machine  in  threshing  grain  must  use 
such  care  as  a  reasonably  prudent  person  would  use  under  the  circum- 
stances to  prevent  spread  of  fire.    SnockUy  vs.  McCullough,  504. 

8.  Where  one  engages  another  to  thresh  his  wheat  with  a  steam 
threshing  machine,  the  latter  impliedly  agrees  to  use  reasonable  care  com- 
mensurate with  the  situation  to  prevent  the  loss  of  property  by  fire.    Id, 

9.  Where  a  person  is  killed  at  a  railroad  crossing,  it  will  be  presumed 
that  in  approaching  the  crossing  he  exercised  the  care  of  an  ordinarily 
prudent  person,  if  the  evidence  is  silent  as  to  his  conduct  at  the  time  of 
the  injury,  but  such  presumption  will  not  obtain  in  the  face  of  unmis- 
takable evidence  of  contributory  negligence.  Evans  vs.  P.,  B.  and  W. 
R.  R.  ,  370. 

10.  A  person  employed  in  the  yard  of  a  Pullman  car  company,  which 
was  a  place  of  safety  until  changed  into  a  place  of  danger  by  the  shifting 
of  cars  at  irregular  intervals  by  an  independent  railroad,  is  required, 
while  crossing  the  tracks  and  passing  between  the  cars  of  his  employer, 
to  exercise  care  different  from  that  ordinarily  required  of  one  in  crossing 
the  tracks  of  a  railroad,  and  may  assume  that  the  railroad,  when  shifting 
cars  in  the  yard,  would  give  the  customary  warning,  and  unless  he  saw, 
or  otherwise  knew,  of  the  shifting,  he  may  pursue  his  employment  until 
given  the  warning  of  the  danger  sufficient  to  enable  him  to  avoid  it. 
Gatta  vs.  P.,  B.  and  W.  R.  R.  Co.,  356. 

11.  Where  a  person  is  killed  at  a  railroad  crossing,  it  will  be  presumed 
that  in  approaching  the  crossing  he  exercised  the  care  of  an  ordinarily 
prudent  person,  if  the  evidence  is  silent  as  to  his  conduct  at  the  time  of  the 
injury,  but  such  presumption  will  not  obtain  in  the  face  of  unmistakable 
evidence  of  contributory  negligence.    Evans  vs.  P.,  B.  and  W.  R.  R.,  370. 

12.  The  law  requires  a  railroad  company  to  give  warning  of  the 
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approach  and  movements  of  its  engines,  and,  under  the  varied  conditions 
of  their  operation,  requires  generally  that  such  warning  shall  be  timely 
and  sufficient,  and  what  is  a  warning  sufficient  to  enable  persons  on  or 
near  the  tracks  to  avoid  danger,  depends  upon  the  place  of  danger,  the 
position  of  the  person  endangered,  and  the  right  and  purpose  of  his  pres- 
ence.   Gatta  vs.  P.,  B.  and  W.  R.  R.,  356. 

13.  A  street  railroad  company  is  bound  to  operate  its  property  with 
" ordinary  care  and  caution";  such  term  being  understood  to  import  all 
the  care  and  caution  which  the  particular  circumstances  of  the  case 
reasonably  require,  and  such  as  a  reasonably  careful  man  would  exercise 
under  like  circumstances,  the  amount  of  care  varying  with  the  ordinary 
liability  to  danger  and  accident  and  to  do  injury  to  others  in  the  operation 
and  use  of  the  railroad.    Gismondi  vs.  Peoples  Ry.  Co.,  577. 

See  also  Dub  Care;  Infant. 

REASONABLE  DOUBT. 

1.  The  "reasonable  doubt"  of  defendant's  guilt,  which,  being  enter- 
tained by  the  jury,  should  inure  to  his  acquittal,  is  not  a  vague,  fanciful, 
whimsical,  or  even  possible  doubt,  but  such  a  doubt  as  naturally  arises 
out  of  the  evidence,  and  may  reasonably  be  entertained  by  men  of  ordi- 
nary intelligence,  impartiality  and  judgment,  after  a  careful  and  conscien- 
tious consideration  of  all  the  evidence.  The  jury  must  acquit,  if  under  all 
the  evidence  they  have  a  reasonable  doubt  of  accused's  guilt.  State  vs. 
Hill,  537;  State  vs.  Davenport  et  al.,  12;  State  vs.  Thomas,  20;  State  vs. 
Johnson,  49;  State  vs.  Brewington,  71;  State  vs.  Rash,  77;  State  vs.  Effler, 
92;  State  vs.  Roberts,  140;  State  vs.  De  Luca,  158;  State  vs.  Primrose,  164; 
State  vs.  Cole,  184;  State  vs.  Honey,  324;  State  vs.  Wright,  393;  State  vs. 
Brown,  et  al.,  405;  State  vs.  Coates,  424;  State  vs.  Holden,  429;  State  vs. 
Ruse,  434;  State  vs.  Massey,  501;  State  vs.  De  Luca,  158. 

2.  Proof  of  accused's  guilt  beyond  a  reasonable  doubt  does  not  require 
absolute  certainty  of  proof,  but  such  proof  as  would  satisfy  a  fair  and 
unprejudiced  mind.    State  vs.  Short,  491 ;  State  vs.  Brown  et  al.,  405. 

RECORD. — See  Contradicting  Record;  Justice  of  Pbacb. 

RECOUPMENT. 

1.  In  a  suit  to  recover  for  repairs  made  on  a  boat,  the  owner  may 
recoup  for  any  damage  or  loss  by  reason  of  plaintiff's  not  performing  his 
work  according  to  the  contract,  as  the  damage  grew  out  of  the  same  con- 
tract.    Webster  vs.  Beebe,  161. 

2.  In  a  suit  to  recover  for  repairs  made  on  a  boat,  the  owner  may 
recoup  damages  by  reason  of  the  work  being  unskillful  and  the  materials 
defective,  and  not  necessarily  what  he  actually  paid  for  subsequent 
repairs.    Id. 

3.  As  recoupment  must  defeat  plaintiff's  action  in  whole  or  in  part, 
no  recovery  being  authorised  for  any  excess,  defendant  has  his  election 
as  to  whether  he  will  interpose  the  same  in  plaintiff's  action  growing  out 
of  the  same  transaction;  but,  if  he  exercises  his  privilege  of  recoupment, 
he  cannot  thereafter  maintain  a  separate  action  for  such  damages,  or  any 
part  thereof.    Jones  vs.  Charles  Warner  Co.,  566. 

4.  Where,  in  actions  within  the  jurisdiction  of  a  justice  of  the  peace, 
matters  of  account,  demand,  or  cause  of  action  cognizable  before  a  jus- 
tice are  pleaded  as  a  set-off  and  entered  by  the  justice  in  his  docket  as 
required  by  statute,  his  judgment,  unreversed,  is  conclusive,  and  will 
bar  another  action  based  on  such  matters.    Id. 
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5.    Rev.  Code  1852,  amended  to  1893,  p.  744  (14  Del.  Laws,  c.  93)  |  8, 

providing  that,  in  actions  before  a  justice  of  the  peace,  defendant  must 
plead  as  a  set-off  any  account,  demand,  or  cause  of  action  cognisable 
before  a  justice,  has  no  application  to  matters  of  damage  in  the  nature 
of  recoupment  or  defense,  cognizable  before  a  justice,  which  the  defend- 
ant might  interpose  at  his  election,  and  such  matters  are  not  required  to 
be  pleaded  as  a  set-off.    Id. 

RELIGIOUS  SOCIETY. 

1.  Under  the  express  terms  of  Act  March  1,  1855  (11  Del.  Lams,  c 
275),  no  grant  or  lease  of  land  could  be  made  after  passage  of  that  act  to 
a  religious  society  not  incorporated  under  Rev.  Code  1852,  amended  to 
1893,  p.  309,  c.  39;  the  interest  otherwise  escheating  to  the  state  under 
section  4  of  chapter  275,  which  is  designed  to  further  limit  the  mortmain  act 
contained  in  Rev.  Code  1852,  amended  to  1893,  e.  39,  p.  310,  (  10,  thus 
making  impossible  conveyances  for  religious  purposes  to  a  person  or  eccle- 
siastical office  or  in  trust,    WilUnetakvs.  Trustees  and  Wright,  197. 

2.  Rev.  Code  1852,  amended  to  1893,  p.  309,  c.  39,  provides  for  the  in- 
corporation of  religious  societies.  Section  4  vests  title  to  their  property 
in  the  trustees.  Act  March  1,  1855  (11  Del.  Laws,  c.  275)  (  2,  prohibits 
grants  or  leases  of  land  to  religious  societies  not  incorporated  under 
Rev.  Code  1852,  amended  to  1893,  p.  309,  c.  39.  Held  that,  since  title  to 
land  conveyed  to  a  religious  corporation  is  vested  in  the  trustees,  they  are 
the  proper  parties  plaintiff  in  ejectment.    Id. 

See  Ejectment;  Trusts. 

RENT. 

1.  Under  Rev.  Code  1852,  amended  to  1893,  f.  690,  c.  90,  |  8,  which 
provides  that  the  purchaser  of  any  real  estate  sold  by  an  executor  under 

'  order  of  the  Orphans'  Court  shall  take  all  the  estate,  title,  and  claim  which 
the  deceased  had  at  the  time  of  its  death,  the  purchaser  of  land  at  an 
administration  sale,  after  confirmation,  acquires  the  right  to  the  accruing 
rent  from  the  day  of  sale;  the  right  after  confirmation  relating  back  to 
that  date.    Lynch  vs.  Doordon,  120. 

2.  Plaintiff,  an  executor,  made  a  lease  of  premises  belonging  to  the 
estate,  to  end  September  3, 1910,  and  the  defendant  entered  and  continued 
in  occupancy  until  September  21,  1910.  On  August  17,  1910,  under  an 
order  of  sale  from  the  Orphans'  Court,  the  premises  were  sold,  and  on 
September  21,  1910,  the  sale  was  confirmed,  and  the  deed  ordered  to  be 
delivered  to  the  purchaser,  who  had,  by  the  stipulated  conditions  of  sale, 
agreed  that  possession  of  the  premises  should  be  given  upon  the  deliv- 
ery of  the  deed  after  confirmation  of  the  sale.  Held,  that  the  stipulated 
conditions  of  sale  were  tantamount  to  an  express  reservation  by  the  plain- 
tiff of  the  accruing  rents  to  the  time  of  the  confirmation  of  the  sale  and  the 
purchaser's  possession,  preventing  the  relation  back  of  the  purchaser's 
rights,  after  confirmation,  to  rents  from  the  day  of  sale,  and  hence  the 
plaintiff  was  entitled  to  rents  to  the  day  when  the  sale  was  confirmed    Id. 

3.  A  landlord  has  no  right  to  distrain  for  rent,  where  he  has  let  land 
with  the  agreement  that  muskrats,  which  the  tenant  may  take  upon  the 
property,  are  to  be  divided;  for  these  animals  are  not  "property",  within 
the  meaning  of  the  law,  out  of  which  rent  arises.    McLain  vs.  Willey,  186. 

4.  Where  rent  is  payable  in  crops,  it  is  the  duty  of  the  tenant  to 
properly  harvest  his  crops  and  deliver  the  landlord's  share  within  a  rea- 
sonable time.    Id. 
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5.  Where  rent  is  payable  in  crops,  it  is  the  duty  of  the  tenant,  until 
delivery  of  the  rent,  to  care  for  the  landlord's  share  and  keep  it  in  such 
a  place  that  by  the  exercise  of  reasonable  care  it  will  remain  safe.    Id. 

6.  In  an  action  of  replevin  for  goods  taken  by  way  of  distress,  a  land- 
lord cannot  recover  against  the  defendant,  h'S  tenant,  where  the  lands 
are  demised  upon  terms  of  crop  rent,  for  any  failure  to  properly  culti- 
vate.   Id. 

7.  Plaintiff,  to  recover  under  the  statute  providing  that  satisfaction 
for  the  use  and  occupation  of  land  by  permission  without  demise  by  deed 
or  contract  under  seal  for  the  rent,  may  be  recovered  in  assumpsit,  must 
show  the  relation  of  landlord  and  tenant  and  an  agreement  to  pay  rent, 
express  or  implied;  but  the  tenancy  by  permission  may  be  shown,  without 
a  demise  by  deed  or  contract  under  seal  to  pay  rent.  Johnson  vs.  Hib- 
berL  526. 

See  also  Landlord  and  Tenant. 

REPLEVIN. 

1.  A  plea  in  replevin,  which  defends  the  wrong  and  says  that  plain- 
tiff ought  not  to  maintain  his  action,  because  the  chattels  were  in  a  stran- 
ger and  not  in  plaintiff,  is  a  special  traverse;  the  averment  that  the  prop- 
erty was  in  a  stranger  being  the  inducement,  and  only  argumentatively 
denying  the  allegation  in  the  declaration  that  the  property  was  in  plain- 
tiff, and  the  part  of  .the  plea  averring  that  the  property  was  not  in  plain- 
tiff being  the  absque  hoc.    Beatty,  Assignee,  vs.  Parsons  ei  al.t  134. 

2.  Where,  in  replevin,  defendant  filed  a  special  traverse,  alleging  the 
ownership  of  the  chattels  in  a  stranger,  and  averring  that  the  property 
was  not  in  plaintiff,  a  replication,  averring  that  the  property  was  at  the 
time  of  the  taking  in  plaintiff  as  alleged  in  the  declaration,  was  proper. 
Id. 

3.  In  an  action  of  replevin  for  goods  taken  by  way  of  distress,  a  land- 
lord cannot  recover  against  the  defendant,  his  tenant,  where  the  lands 
are  demised  upon  terms  of  crop  rent,  for  any  failure  to  properly  cultivate. 
McLain  vs.  Willey,  186. 

IMPLICATION. — See    Pleading    and    Practice,    (Special    Traverse, 
3,6.) 

RESCINDING  CONTRACT.— See  Contracts,  51. 

RESIDENCE  OF  PARTIES  IN  DIVORCE.— See  Divorce,  2. 
RIGHT  OF  ACTION.— -See  Foreign  Corporations. 

SALES. 

1.  In  an  action  for  goods  sold  and  delivered,  counts  of  the  complaint 
which  charge  that  the  goods  were  bargained  and  sold  to  the  defendant, 
and  delivered  at  his  instance  and  request  to  another  person,  are  not 
insufficient,  as  based  on  a  contract  of  sale  without  consideration.  Perry 
vs.  Stayton,  529. 

2.  Though  a  complaint  in  an  action  for  goods  sold  and  delivered 
contains  counts  charging  a  sale  and  delivery  to  the  defendant,  joined 
with  others  charging  a  sale  and  delivery  to  a  third  person  at  the  instance 
and  request  of  defendant,  and  others  charging  a  sale  to  the  defendant 
and  a  delivery  at  his  instance  to  a  third  person,  it  is  not  defective  for 
joining  inconsistent  causes,  as  the  object  of  such  counts  is  merely  to  guard 
against  a  material  variance  in  the  proof.    Id. 
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3.  Where,  in  an  action  for  goods  sold  and  delivered,  the  evidence  is 
conflicting  as  to  whether  the  defendant  either  ordered  the  goods  in  ques- 
tion or  secured  the  payment  therefor  by  a  third  person,  the  question  as 
to  whether  or  not  he  purchased  the  goods  was  properly  tor  the  jury.    Id. 

4.  In  an  action  for  goods  sold  and  delivered,  the  verdict  of  the  jury 
should  be  determined  from  a  preponderance  of  the  evidence,  by  which 
is  meant  the  weight,  and  not  merely  the  number  of  witnesses  called  and 
examined.    Id. 

See  also  Executors  and  Administrators;  Sheriff's  Sales;  Con- 
tracts. 

SEALED  INSTRUMENTS.— See  Bills  and  Notes;  Judgment  by  Con- 
fession. 

Under  Rev.  Code  1852,  amended  to  1893,  p.  745,  c  99,  J  12,  providing 
that  to  an  obligation  for  the  payment  of  any  sum  not  exceeding  $200 
there  may  be  an  extra  warrant,  duly  executed,  authorizing  any  justice 
of  the  peace  to  enter  judgment  thereon  by  confession,  the  word  "obliga- 
tion" imports  an  instrument  under  seal,  as  does  the  warrant;  and  hence 
a  note  and  warrant  attached,  neither  of  which  were  under  seal,  do  not 

?'ve  a  justice  authority  to  enter  judgment  by  confession.    Slaughter  vs. 
r evident  Savings  Bank,  333. 

SCIRE  FACIAS.— See  Mortgage. 

1.  Jurisdiction  over  the  subject-matter  cannot  be  conferred  by 
assent  of  the  parties,  but  must  be  given  by  law.  Odessa  Loan  Assn. 
vs.  Dyer,  457. 

2.  The  jurisdiction  of  a  court  over  the  person  or  property  of  a  party 
is  acquired  by  process  served  in  the  statutory  manner,  and  the  legality 
of  the  service  is  dependent  on  the  statute,  and  not  on  any  agreement  by 
the  parties.    Id. 

3.  The  constitutional  guaranty  that  no  valid  proceeding  can  be  had 
against  one  until  he  has  been  notified  thereof  by  proper  service  of  pro- 
cess is  for  his  protection,  and  a  party  may  voluntarily  waive  it  by  volun- 
tary appearance  and  submission  to  the  court's  jurisdiction;  but  where 
he  appears,  not  voluntarily,  but  in  response  to  service  of  process,  the 
service  must  be  legal  to  make  the  proceeding  legal.    Id. 

4.  The  statute  defining  legal  service  of  process,  by  prescribing  with 
particularity  the  methods  by  which  service  may  be  made,  does  not 
authorize  service  on  or  acceptance  of  service  by  the  attorney  of  a  defend- 
ant, for  such  service  is  on  an  agent,  and  is  good  only  when  made  so  by 
statute.    Id. 

SECONDARY  EVIDENCE.— See  Evidence. 

SELF-DEFENSE.— See  Criminal  Law,  (Homicide;   Assault,  etc.). 

To  ascertain  whether  the  accused  properly  exercised  his  right  of  self- 
defense,  the  jury  should  consider  all  the  facts  of  the  case  as  disclosed  by 
the  witnesses.    State  vs.  Primrose,  164. 

SERVANT.— See  Master  and  Servant. 

SERVICE  BY  PUBLICATION.— See  Process. 
SERVICE  OF  PROCESS.— See  Process. 
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SERVICE  OF  SUMMONS.— See  Process. 
SET-OFF. — See  Pleading  and  Practice;  Recoupment. 
SETTING  FIRES.— See  Real  Property;  Fires. 

SHERIFF'S  SALE. 

1.  Rev.  Code  1852,  amended  to  1893,  p.  835,  c.  Ill,  J  23,  requiring 
notice  of  sheriff's  sale  to  be  published  for  two  weeks  previous  to  the  sale 
in  two  newspapers  with  not  more  than  three  insertions  a  week  in  any  one 
newspaper,  does  not  require  the  first  publication  to  be  made  on  the  four- 
teenth day  preceding  the  sale,  and  permits  it  to  begin  before  the  two  weeks' 
period,  making  the  notice  legal  if  it  appears  at  least  once  in  the  two 
newspapers  for  each  of  the  two  weeks.    Gray  vs.  Steele,  397. 

2.  Evidence  in  an  action  to  set  aside  a  foreclosure  sale  upon  the  ground 
of  gross  inadequacy  of  consideration,  held  to  require  that  the  sale  be  set 
aside.    Security  Trust  and  Safe  Deposit  Co.  vs.  Gallagher,  548. 

SPECIAL  DAMAGES.— See  Damages,  11. 

SLANDER. — See  Pleading  and  Practice  (Particularity,  1). 

SPECIAL  TRAVERSE.— See  Pleading  and  Practice. 

STATUTES. 

1.  14  Del.  Laws,  c.  80,  amended  by  17  Del.  Laws,  c.  611  {Rev.  Code 
1852,  amended  to  1893,  p.  600,  c.  76),  provides  that  a  married  woman, 
while  living  apart  from  her  husband,  may  sue  in  her  own  name  and  for 
her  own  use  for  personal  wrongs,  torts,  or  private  injuries.  Held,  that  a 
married  woman,  living  apart  from  her  husband,  and  without  joining  him, 
was  entitled  under  such  act  to  sue  another  married  woman,  living  apart 
from  her  husband,  and  without  joining  defendant's  husband,  for  defend- 
ant's alienation  of  the  affections  of  plaintiff's  husband.     EHason  vs. 

'  Draper,  1. 

2.  Since  a  married  woman's  right  to  the  affections  of  her  husband  is  a 
"property  right",  and  the  loss  thereof  constitutes  an  injury  to  the  con- 
sortium, a  married  woman,  though  living  with  her  husband,  may,  without 
joining  her  husband,  sue  another  married  woman  for  alienating  the  affec- 
tions of  plaintiff's  husband,  under  14  Del.  Laws,  c.  550,  providing  that 
any  married  woman  may  prosecute  and  defend  suits  at  law  for  the  preser- 
vation and  protection  of  her  property  as  if  unmarried.    Id. 

3.  Where  an  indictment  is  brought  under  Act  Gen.  Assent.,  March  20, 
1905  (23  Del.  Laws,  c.  206),  by  which  the  breaking  and  entering  of  any 
car  with  intent  to  steal  is  made  a  misdemeanor,  the  prosecution  must 
prove  that  the  car  was  broken  and  entered  in  the  county  in  which  the 
indictment  is  laid.    State  vs.  Davenport  et  al.,  12. 

4.  On  a  trial  for  perjury,  under  Rev.  Code  1852,  amended  to  1893,  p. 
951,  c.  130,  §  1,  consisting  of  a  denial  by  the  witness  of  the  making  of 
specified  statements  in  an  examination  before  the  Attorney  General, 
shortly  before  the  trial  of  one  P.  for  murder,  as  to  how  the  deceased  was 
shot,  the  official  court  stenographer  having  testified  as  to  defendant's 
denial  it  was  improper  to  ask  such  stenographer,  on  cross  examination  as 
to  what  defendant  testified  to  in  the  perjury  case  as  to  how  the  shooting 
occurred,  as  to  what  he  testified  to  at  the  trial  of  P.  as  to  a  promise  made 
to  P.  to  testify  for  him,  as  to  whether  accused  was  asked  at  the  trial  of 
P.  what  was  meant  when  he  said  at  the  preliminary  hearing,  "  Remember 
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what  I  told  you,"  and  as  to  what  accused  testified  to  at  the  trial  of  P. 
as  to  what  she  had  promised  P.  to  testify  to.   State  vs.  Thomas,  20. 

5.  The  driver  of  an  automobile,  approaching  a  wagon  from  the  rear 
on  the  right-hand  side  of  the  road,  in  violation  of  25  Del.  Laws,  c.  120,  §  13, 
requiring  the  driver  of  any  vehicle  overtaking  any  other  vehicle  to  pass 
to  the  left  thereof,  is  guilty  of  negligence.    Campbell  vs.  Walker,  41. 

6.  The  driver  of  an  automobile,  approaching  a  wagon  on  a  public 
highway  without  giving  warning  of  his  approach  as  required  by  25  Del. 
Laws,  c.  120,  J  11,  is  guilty  of  negligence.    Id. 

7.  Under  Rev.  Code  1852,  amended  to  1893,  c.  128,  5  21,  providing 
that  if  any  person  trespass  on  the  premises  of  another  he  snail  be  guilty  of 
a  nuisance,  and  any  constable  or  other  conservator  of  the  peace,  the  owner 
of  the  premises,  his  agent,  or  employee,  or  any  person  whom  he,  or  any 
of  them,  may  call  to  their  assistance,  shall  have  authority  to  arrest  the 
offender,  either  with  or  without  warrant,  either  upon  the  premises  or  in 
immediate  flight  therefrom,  an  arrest  by  a  special  officer  of  trespassers  on 
a  railroad  car,  immediately  after  they  nad  left  it  at  the  officer  s  request, 
was  not  illegal.    State  vs.  Johnson,  49. 

8.  A  trespasser,  voluntarily  withdrawing  from  premises  on  which  he 
may  be  trespassing  when  ordered  to  do  so,  is  in  "immediate  flight," 
under  Rev.  Code  1852,  amended  to  1893,  c.  128, 1 21,  authorizing  an  arrest 
by  an  officer,  with  or  without  warrant,  of  any  trespasser  on  the  premises 
of  another,  either  on  the  premises  or  in  immediate  flight  therefrom.    Id. 

9.  25  Del,  Laws,  c.  239,  provides  that  leases  made  after  June  25,  1909, 
not  limiting  the  term,  shall  terminate  June  25th  next  ensuing,  provided, 
if  such  lease  be  made  more  than  3  months  before  June  25th  next  ensuing, 
said  lease  shall  be  extended  one  year  from  said  date,  unless  one  of  the 
parties  fives  notice  of  intent  to  terminate.  A  lease  for  6  months  ended 
March  5,  1910,  when  the  tenant  held  over,  paying  the  same  rent  until 
June  25, 1910,  when  he  quit.  Held,  that  the  tenant  holding  over  continued 
the  original  lease,  containing  a  provision  limiting  the  term,  and  such 
holding  over  did  not  create  a  new  agreement  subject  to  the  statute, 
and  the  tenant,  not  having  given  notice,  was  liable  for  rent.  Poffenberger 
vs.  Nichols,  60. 

10.  16  Del.  Laws,  c.  153,  makes  it  embezzlement  for  a  servant  or  agent, 
having  property  in  his  possession  as  such,  to  wrongfully  convert  it  to  his 
own  use,  though  the  property  has  never  been  in  the  possession  of  the 
master  or  employer.  Acts  Gen.  Assent.,  May  3,  1893  (19  Del.  Laws,  c. 
782),  makes  one  guilty  of  a  misdemeanor  who,  being  a  bailee  of  money 
or  property,  the  subject  of  larceny,  embezzles  or  fraudulently  converts 
it  to  his  own  use.  Held,  that  the  statutes  made  it  "embezzlement"  to 
fraudulently  appropriate  to  his  own  use  personalty  of  another  coming 
into  the  appropriator's  hands  lawfully  with  the  owner's  consent,  as  his 
bailee  or  in  any  other  fiduciary  capacity.     State  vs.  Brewington,  71. 

11.  Rev.  Code  1852,  amended  to  1893,  p.  852,  c.  114,  J  7,  provides 
that  if  one  sue  in  any  court  upon  a  cause  of  action  cognizable  before  a 
justice  of  the  peace  under  chapter  99,  and  shall  not  recover  more  than  $50, 
besides  costs,  he  shall  not  recover  costs,  unless  he  shall  have  previously 
filed  with  the  prothonotary  a  written  affidavit  that  plaintiff  nad  a  Just 
cause  of  action  against  defendant  exceeding  in  amount  $50.  Rev.  Code, 
f.  813,  c.  110,  $  22,  provides  that  the  real  estate  of  a  decedent  shall  not 
be  bound  by  a  judgment  against  his  executors  or  administrators,  unless 
such  judgment  be  rendered  upon  a  verdict  or  referee's  report  or  a  rule  of 
reference.  Held,  that  the  purpose  of  section  7  was  to  compel  creditors 
to  resort  to  justices'  courts  to  collect  small  debts,  so  that  where  the  maker 
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of  a  note  was  dead,  and  it  was  impossible  to  satisfy  the  note  out  of  his 
personal  estate,  and  the  executor  had. not  sold  the  realty  for  the  pay- 
ment of  debts,  so  that  the  only  remedy  was  to  obtain  a  judgment,  which 
would  be  a  lien  upon  the  realty,  a  suit  on  the  note  to  obtain  such  judgment 
was  not  one  "cognizable  before  a  justice  of  the  peace",  within  that  sec- 
tion, though  the  amount  recovered  was  less  than  $50  and  no  affidavit 
was  filed  as  provided,  and  hence  plaintiff  was  entitled  to  costs.  Tappan 
vs.  Bacon,  113. 

12.  Under  Rev.  Code  1852,  amended  to  1893,  p.  690,  c.  90,  §  8,  which 
provides  that  the  purchaser  of  any  real  estate  sold  by  an  executor  under 
order  of  the  Orphans'  Court  shall  take  all  the  estate,  title,  and  claim  which 
the  deceased  had  at  the  time  of  its  death,  the  purchaser  of  land  at  an 
administration  sale,  after  confirmation,  acquires  the  right  to  the  accru- 
ing rent  from  the  day  of  sale;  the  right  after  confirmation  relating  back 
to  that  date.    Lynch  vs.  D cordon,  120. 

13.  The  words  "  other  officers  ",  in  Rev.  Code,  1852,  c.  92,  §  2,  authoriz- 
ing the  judges  of  the  Superior  Court  to  punish  the  contempt,  omissions, 
neglects,  and  defaults  of  justices  of  the  peace,  sheriffs,  coroners,  clerks, 
And  "other  officers"  within  the  state,  include  the  office  of  alderman, 
vested  with  jurisdiction  to  administer  the  criminal  law.    In  re  Tull,  126. 

14.  An  alderman,  clothed  with  original  criminal  jurisdiction  by  the 
town  charter,  who  failed  to  charge  a  person  brought  before  him  with  any 
offense  under  the  charter,  and  who  tried  him  for  an  offense  not  embraced 
within  the  charter,  and  who  fined  and  imprisoned  him  for  an  offense  of 
which  he  was  not  tried  in  an  orderly  manner,  and  to  which  he  had  not 
pleaded  guilty,  and  who  failed  to  keep  a  record  of  his  judicial  proceedings 
was  guilty  of  "omissions,  neglects,  and  defaults,"  within  Rev.  Code,  1852, 
c.  92,  f  2,  authorizing  the  judges  of  the  Superior  Court  to  punish  the  con- 
tempt, omissions,  neglects,  and  defaults  of  enumerated  officers.    Id. 

15.  Rev.  Code  1852,  amended  to  1893,  p.  975,  c.  133,  §  1,  provides  that 
every  person  who  shall  abet,  procure,  command,  or  counsel  any  other 
person  or  persons  to  commit  any  crime  or  misdemeanor,  shall  be  deemed 
an  accomplice,  and  equally  criminal  as  the  principal  offender,  and  shall 
be  punished  in  the  same  manner.  Held  that,  where  either  of  several 
alleged  to  be  implicated  in  a  homicide  inflicted  the  mortal  wound,  it  was 
sufficient  for  the  conviction  of  the  others,  provided  they  were  aiding  and 
assisting  in  the  assault  on  deceased.    State  vs.  Brown,  et  al.,  405. 

16.  Under  the  express  terms  of  Act  March  1,  1855  (11  Del.  Laws,  c. 
275),  no  grant  or  lease  of  land  could  be  made  after  passage  of  that  act  to 
a  religious  society  not  incorporated  under  Rev.  Code  1852,  amended  to 
1893,  p.  309,  c.  39;  the  interest  otherwise  escheating  to  the  state  under 
section  4  of  chapter  275,  which  is  designed  to  further  limit  the  mortmain 
act  contained  in  Rev.  Code  1852,  amended  to  1893,  c.  39,  p.  310,  §  10, 
thus  making  impossible  conveyances  for  religious  purposes  to  a  person 
or  ecclesiastical  office  or  in  trust.    WiUin  et  al.  vs.  Trustees  and  Wright,  197. 

17.  Rev.  Code,  1852,  amended  to  1893,  p.  309,  c.  39,  provides  for  the 
incorporation  of  religious  societies.  Section  4,  vests  title  to  their  prop- 
erty m  the  trustees.  Act  March  1, 1855  (1 1  Del.  Laws,  c.  275)  §  2,  prohibits 
grants  or  leases  of  land  to  religious  societies  not  incorporated  under 
Rev.  Code  1852,  amended  to  1893,  p.  309,  c.  39.  Held,  that  since  title  to 
land  conveyed  to  a  religious  corporation  is  vested  in  the  trustees,  they 
are  the  proper  parties  plaintiff  in  ejectment.    Id. 

18.  One  suing  a  decedent's  estate  for  personal  services  rendered 
decedent  in  his  lifetime  must  produce  the  affidavit  that  the  claim  is  just 
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and  nothing  has  been  paid  thereon,  required  by  Rev.  Code,  1852,  amended 
to  1893,  p.  677,  c.  89,  §  29.    LangreU  vs.  Wrttht,  311. 

19.  To  justify  a  conviction,  under  Rev.  Code,  1852,  amended  to  1893, 
p.  944  (17  Del.  Laws,  c.  22*8)  §  1,  punishing  any  person  who  shall  unlaw- 
fully, or  without  first  having  obtained  the  consent  of  the  owner  or  legal 
proprietor,  take  possession  of  or  drive  off  any  horse,  the  evidence  must 
show  that  accused,  without  the  consent  of  the  owner,  directly  or  indi- 
rectly, took  possession  of  or  drove  off  a  horse,  and  where  accused  had 
reasonable  cause  to  and  did  believe  that  he  was  the  lawful  owner  of  the 
horse,  when  he  drove  it  away,  by  reason  of  a  contract  with  a  minor,  rati- 
fied by  the  father,  who  was  the  owner,  he  could  not  be  convicted.  State 
vs.  Coates,  424. 

20.  An  averment  in  an  indictment  that  defendant  by  false  pretenses 
obtained  two  oxen  from  prosecutor  was  an  averment  of  obtaining  by  false 
pretenses  a  "chattel",  within  Rev.  Code  1852,  amended  to  1893,  p.  967 
(11  Del.  Laws,  c.  418)  f  1,  providing  that  if  any  person  shall  by  any  false 
pretenses  obtain  from  any  other  person  any  chattel,  with  intent  to  cheat 
any  person  of  the  same,  he  shall  be  guilty  of  a  misdemeanor,  etc.,  and, 
no  averment  of  the  value  of  the  chattel  being  required,  proof  thereof,  if 
averred,  was  unnecessary.    State  vs.  H olden,  429. 

21.  That  one  of  the  signers  of  a  recommendation  of  an  applicant  for 
a  license  to  sell  intoxicants  did  not  read  or  have  the  same  read  to  him,  as 
required  by  Rev.  Code  1852,  amended  to  1893,  p.  413  (14  Del.  Laws, 
c.  418)  §  4,  is  not  ground  for  refusing  the  license,  where  there  were  sufficient 
signers  who  complied  with  the  requirement.    In  re  Heinel,  450. 

22.  Rev.  Code  1852,  amended  to  1893,  p.  396  (12  Del.  Laws,  c.  33), 
provides  that  if  any  person  shall  sell  or  dispose  of  any  lottery  policy,  cer- 
tificate, or  of  anything  by  which  such  person  or  any  number  of  persons 
promises  or  guarantees  that  any  particular  number,  character,  ticket, 
or  certificate  shall,  in  an  event  or  on  the  happening  of  any  contingency  in 
the  nature  of  a  lottery,  entitle  the  purchser  or  holder  to  receive  money, 
property,  or  evidence  of  debt,  every  person  so  offending  shall  on  convic- 
tion be  subject  to  a  penalty.  Held,  that  the  fact  that  tickets  represent- 
ing membership  in  a  baseball  pool  did  not  in  themselves  show  a  promise 
or  guaranty  that  on  the  happening  of  an  event,  the  holder  should  be  enti- 
tled to  money,  did  not  save  the  scheme  from  being  a  violation  of  the 
statute,  since  the  term  f< lottery",  as  used  therein,  includes  any  scheme 
for  the  distribution  of  money  or  prises  by  chance,  not  limited  to  a  sale 
of  tickets  nor  to  the  terms  or  promises  printed  or  written  upon  them. 
State  vs.  Sedgwick,  453. 

23.  Where  a  baseball  pool  involved  a  double  hazard  of  selection  of  a 
combination  of  numbers  designated  by  a  drawing  to  be  representative 
of  certain  baseball  clubs,  the  winnings  on  which  were  determined  by  the 
baseball  score,  the  prize  being  {riven,  not  to  him  who  might  forecast  the 
results  of  the  games  either  in  victories  or  runs,  but  to  him  who  selected 
and  paid  for  combinations  of  numbers,  each  representing  a  club,  not 
selected  by,  but  designated  for,  him,  the  total  numbers  of  which  ap- 
proached nearest  the  highest  total  of  runs  made  in  a  given  time  by  a  like 
number  of  clubs,  the  payment  of  the  prizes  depended  on  the  happening 
of  a  contingency  in  the  nature  of  a  lottery,  and  was  prohibited  oy  Rev. 
Code,  amended  to  1893,  p.  396  (12  Del.  Laws,  c.  33).    Id. 

24.  Under  Const.  1897,  art.  9,  §  5,  providing  that  no  foreign  corpora- 
tion shall  do  any  business  in  the  state,  through  or  by  branch  offices, 
agents,  or  representatives  located  in  the  state,  without  having  an  author- 
ized agent  or  agents  on  whom  process  may  be  served,  and  Act  March  23rd, 
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1903  (22  Del.  Laws,  c.  395),  making  it  unlawful  for  any  corporation  cre- 
ated by  the  laws  of  any  other  state  or  by  the  laws  of  the  United  States  to 
do  business  in  the  state,  through  or  by  branch  offices,  agents,  or  represen- 
tatives located  in  the  state,  until  it  shall  have  filed  a  certified  copy  of  its 
charter,  and  the  name  of  its  authorized  agent  in  the  state,  with  a  sworn 
statement  of  its  assets  and  liabilities,  and  paid  fifty  dollars  to  the  Secre- 
tary of  State  for  the  use  of  the  state,  and  imposing  penalties  on  the  cor- 
poration and  its  agents  violating  the  provision,  a  contract  of  sale  by  a 
foreign  corporation,  which  has  not  complied  with  the  provisions,  through 
an  agent  located  in  the  state,  can  nevertheless  be  enforced  against  the 
purchaser,  who  retains  the  benefits  of  the  contract.  Model  Heating  Co. 
vs.  Magarity,  459. 

25.  Unaer  Const,  art.  2,  §  16,  providing  that  bills  generally  shall  not 
embrace  more  than  one  Subject,  to  be  expressed  in  the  title,  the  act  enti- 
tled "An  act  providing  for  the  registration  of  persons  composing  part- 
nerships and  associations"  (25  Del.  Laws,  c.  146)  is  unconstitutional,  so 
far  as  it  relates  to  the  registration  of  individuals  who  are  not  members 
of  partnerships  or  associations.      State  vs.  Ferschke,  477. 

26.  In  a  prosecution  for  an  attempt  to  produce  a  miscarriage,  commit- 
ted in  violation  of  Act  February  13,  1883  (Rev.  Code  1852,  amended  to 
1893,  p.  930  (17  Del.  Laws,  c.  226,])  $  2,  providing  that  every  person 
who,  with  intent  to  procure  the  miscarriage  of  any  pregnant  woman, 
unless  the  same  shall  be  necessary  to  preserve  her  life,  shall  administer 
any  drug  or  use  any  instrument  to  produce  a  miscarriage,  shall  be  guilty 
of  a  felony,  whether  a  miscarriage  results  or  not,  the  state  must  show  ac- 
cused's use  of  drugs  or  instrument  with  intent  to  produce  the  miscarriage 
of  a  pregnant  woman,  or  a  woman  whom  accused  supposed  to  be  preg- 
nant, and  that  such  miscarriage  was  not  necessary  to  preserve  the  life  of 
the  woman.    State  vs.  Massey,  501. 

27.  Under  Act  February  13th,  1883  (Rev.  Code  1852,  amended  to 
1893,  p.  930  [17  Del.  Laws,  c.  226] )  5  2,  denouncing  the  crime  of  abor- 
tion, an  accused  may  be  guilty,  though  no  miscarriage  result.   Id. 

28.  Under  Act  February  13th.  1883  (Rev.  Code  1852,  amended  to 
1893,  p.  930  { 17  Del.  Laws,  c.  226] )  §  2,  denouncing  the  crime  of  abor- 
tion, it  is  no  defense  to  a  prosecution  to  show  that  the  female  consented; 
the  intent  to  produce  an  unlawful  abortion  being  the  gravamen  of  the 
crime.    Id. 

29.  One  operating  a  traction  engine  in  violation  of  25  Del.  Laws,  c. 
243,  requiring  operators  of  engines  to  provide  them  with  spark  protectors, 
is  guilty  of  negHgence  per  se;  but,  to  justify  a  recovery  for  a  loss  of 
property  by  fire  set  by  sparks,  it  must  appear  that  the  loss  was  proxi- 
mately caused  by  such  negligence.    ShockUy  vs.  McCullough,  504. 

30.  Act  Pa.  June  23,  1885  (P.  L.  134),  providing  that  no  untrue  state- 
ments in  an  application  for  life  insurance,  made  in  good  faith  by  the 
applicant,  shall  effect  a  forfeiture,  unless  the  same  relate  to  a  matter 
material  to  the  risk,  excludes  literal  warranties,  so  far  as  they  may  be 
resorted  to,  to  enforce  immaterial  matters;  and  an  untrue  statement 
must  be  of  a  material  matter  to  constitute  a  defense,  and  whether  a 
statement  in  an  application  made  in  good  faith  was  true,  and  whether, 
if  false,  it  prejudiced  the  risk,  are  for  the  jury.  Keatiey  vs.  Grand  Fro- 
ternity,  511. 

31.  Where  an  application  for  life  insurance,  governed  by  Act  Pa. 
June  23, 1885  (P.  L.  134),  providing  that  no  untrue  statement  in  an  appli- 
cation, made  in  good  faith,  shall  effect  a  forfeiture,  unless  it  relates  to  a 
material  matter,  concealed  the  fact  that  applicant  had  suffered  from  a 
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disease  and  had  undergone  an  operation  therefor  some  eight  or  nine  years 
prior  to  the  application,  there  could  be  no  recovery  on  the  policy,  if  by 
reason  of  the  disease  and  operation  his  health  was  seriously  impaired, 
thereby  affecting  the  risk.    Id. 

32.  Where  an  applicant  for  insurance  made  false  answers  respecting 
matters  material  to  the  risk,  or  made  willful  false  answers  to  deceive 
insurer,  a  recovery  could  not  be  had  on  a  policy  governed  by  Act  Pa. 
June  23,  1885  (P.  L.  134).    Id. 

33.  19  Del.  Laws,  c.  727 r,  1 1 1,  provides  that  voters  otherwise  qualified 
and  who  shall  have  registered  at  the  general  election  next  prior  to  a  muni- 
cipal election  are  entitled  to  vote  thereat.  21  Del.  Laws,  c.  36,  §  19,  pro- 
vides that  the  registration  books  shall  be  kept  by  the  clerk  of  the  peace 
of  the  county  and  open  to  public  inspection.  Registration  laws  do  not 
require  registration  tor  municipal  elections,  and  there  is  no  requirement 
for  delivery  of  such  books  at  any  time  to  the  election  officers  at  a  muni- 
cipal election.  Held,  on  a  motion  to  quash  an  indictment  for  impersona- 
tion of  a  voter  at  a  municipal  election,  on  the  ground  that  no  valid  elec- 
tion was  had,  because  the  clerk  had  no  authority  to  deliver  the  books 
and  the  officers  no  means  of  determining  qualifications  of  voters,  that  the 
court  would  not  assume  that  voters  were  not  qualified,  but  assume  the 
contrary,  in  favor  of  the  validity  of  an  election  under  color  of  law,  and 
the  motion  would  be  refused.    State  vs.  FitMsimtnons,  541. 

34.  20  Del.  Laws,  c.  192,  making  it  unlawful  after  December  31, 1895, 
to  hunt,  kill,  take,  destroy,  or  sell  or  expose  for  sale  after  the  same  has 
been  killed  any  partridge,  quail,  pheasant,  or  rabbit,  except  between 
November  fifteenth  and  December  thirty-first  in  each  year,  is  substitu- 
tional for  Rev.  Code  1893,  p.  457,  protecting  game,  and  from  and  after 
December  31,  1895,  it  is  not  unlawful  to  have  in  one's  possession  any 
partridge,  quail,  pheasant,  or  rabbit  after  the  same  has  been  killed.  Ain- 
scow  vs.  State,  545. 

35.  The  petition  in  a  divorce  action  alleged  that  defendant,  "being 
at  this  time  domiciled  in  the  City  of  Wilmington,  on  or  about  the  twelfth 
day  of  September,  A.  D.  1909,  and  continuously  from  that  time,  also 
divers  other  times  previous  thereto,"  was  guilty  of  habitual  drunken- 
ness, such  as  to  endanger  the  life  and  health  of  plaintiff,  and  to  make 
cohabitation  with  her  unsafe.  Held,  that  the  petition  was  insufficient, 
and  did  not  show  compliance  with  Divorce  Act  (Laws  1906,  c.  221)  (  9, 
requiring  one  of  the  parties  to  the  action  on  such  grounds  to  have  been 
for  two  years  a  bona  fide  resident  of  the  state.  Sindowski  vs.  Sindowski. 
547. 

36.  Rev.  Code  1852,  amended  to  1893,  p.  744  (14  Del.  Laws,  c.  93)  (  8, 
providing  that,  in  actions  before  a  justice  of  the  peace,  defendant  must 

eead  as  a  set-off  any  account,  demand,  or  cause  of  action  cognisable 
sfore  a  justice,  has  no  application  to  matters  of  damage  in  the  nature 
of  recoupment  or  defense,  cognisable  before  a  justice,  which  the  defendant 
might  interpose  at  his  election,  and  such  matters  are  not  required  to  be 
pleaded  as  a  set-off.    Jones  vs.  Charles  Warner  Co.,  566. 

37.  18  Del.  Laws,  e.  93,  §  1,  provides  that  it  shall  not  be  lawful  for  any 
person  to  set  fire  to  any  grass,  brush,  or  other  substance,  where  the  burn- 
ing  thereof  will  in  any  manner  endanger  any  timber  or  other  property, 
without  first  giving  sufficient  notice  to  the  owners  or  occupiers  ox  such 
timber  as  will  enable  them  to  take  necessary  steps  to  guard  against  such 
damage  as  they  may  deem  proper  of  his  intention  to  set  fire  to  such 
grass,  brush,  or  other  substance,  and  using  all  due  necessary  precaution 
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oft  his  part  to  prevent  any  damage  or  lost  to  the  timber  or  property  of 
others.  Held,  that  the  setting  of  fires  without  giving  the  notice  pre- 
scribed is  negligence  per  se.    LayUm  vs.  Hudson,  573. 

38.  Where  an  adjoining  property  owner  fires  brash  on  his  land,  with- 
oat  giving  the  notice  required  by  18  DeL  Lams,  c.  93,  §  1 ,  he  is  not  relieved 
from  liability  for  damages  caused  by  the  escape  of  fire  by  proof  that  he 
used  proper  care  and  caution  in  starting  and  controlling  the  same.    Id. 

39.  Where  defendant  set  fire  to  grass,  brush,  and  other  substances  on 
his  own  property,  and  the  burning  thereof  in  no  manner  endangered 
timber  or  other  property  of 'the  plaintiff,  and  defendant  thereafter  exer- 
cised proper  care  and  caution  in  the  control  of  the  fire,  he  was  not  liable 
for  damages  caused  by  the  bunting  of  plaintiff's  property,  though  he  did 
not  give  the  notice  required  by  18  Del.  Laws,  c.  93, 1 1.   Id. 

40.  Act  General  Assembly,  March  29,  1907  (24  Del.  Laws,  c.  221) 
providing  for  personal  service  of  summons  in  actions  for  divorce,  or  for 
substituted  service  by  publication,  and  declaring  that,  when  defendant 
cannot  be  served  personally  within  the  state,  an  alias  summons  shall  issue, 
which  the  sheriff  shall  publish,  must  be  strictly  construed;  and  where 
service  of  the  original  writ  was  insufficient,  and  the  case  was  continued  for 
an  alias,  personal  service  of  the  alias,  instead  of  by  publication,  was 
defective,  and  the  court  did  not  acquire  jurisdiction.  Morris  vs.  Morris, 
583. 

41.  Under  Re*.  Code  1852,  amended  to  1893,  p.  789,  e.  106,  §  4,  in  order 
to  have  a  judgment  at  the  first  term  by  default,  the  instrument  sued  on 
must  contain  an  unconditional  promise  to  pay  money,  so  that,  where  a 
writing  merely  contained  an  admission  by  the  defendant's  intestate  that 
the  defendant  had  received  from  the  plaintiff  a  sum  of  money  for  a  cer- 
tain purpose,  it  is  not  such  an  instrument  as  is  contemplated  by  the 
statute,  and  judgment  thereon  at  the  first  term  must  be  refused.  Green 
vs.  Wu\  Trust  Co.,  585. 

42.  Under  Rev.  Code  1852,  as  amended  to  1893,  p.  740,  c.  99,  |  1, 
which  provides  that  justices  of  the  peace  shall  have  jurisdiction  of  all 
causes  of  action  arising  from  obligation,  promise,  or  contract  for  the  pay- 
ment of  money  or  delivery  of  goods,  a  justice  of  the  peace  has  no  juris- 
diction of  an  action  for  breach  of  warranty  arising  out  of  a  contract  for 
the  sale  of  a  horse.    Wells  vs.  Wright,  598. 

43.  The  act  of  cutting  holly  trees  on  the  land  of  another  without  the 
consent  of  the  latter,  forbidden  by  Chapter  210,  Volume  23,  Laws  of  Del- 
aware 454,  constitutes  an  offense  though  it  be  done  without  criminal 
intent.    State  vs.  Jackson,  66. 

44.  Where  an  owner  of  land  conveyed  the  same  to  seven  trustees,  to 
be  used  as  a  burying  ground,  and  after  the  death  of  the  last  surviving 
trustee,  without  another  being  appointed  or  elected,  the  Legislature 
passed  Act  March  15,  1909  (25  Del.  Laws,  c.  197)  providing  that  all  the 
estate  vested  in  the  trustees  under  such  deed  should  be  vested  in  defend- 
ant town  to  carry  out  the  provisions  of  the  trust  the  legal  title  to  the 
land  vested  in  the  town,  and  not  in  the  personal  representative  of  de- 
ceased's surviving  trustee;  die  General  Assembly  having  power  to  trans- 
fer the  legal  title  to  land  held  in  trust  for  public  purposes  from  one  body 
or  set  of  persons  holding  title  to  another,  or  to  a  particular  corpora- 
tion.   Wrtght  vs.  Seaford,  348.- 

45.  Where,  after  the  death  of  a  sole  surviving  trustee,  to  whom  land 
had  been  conveyed  for  cemetery  purposes,  the  Legislature,  by  Act  March 
15,  1909  f  25  Del.  Laws,  c.  197),  vested  the  title  in  the  town  no  actual 
conveyance  of  the  property  was  essential.    Id. 
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46.  Seaford  Town  Charter  (23  Del.  Laws,  c.  194)  |  6,  providing  that 
the  town  may  purchase  and  hold  lands,  tenements,  and  hereditaments 
in  fee  simple  or  otherwise,  and  may  do  all  other  things  which  a  body 
corporate  may  lawfully  do  to  carry  out  the  objects  of  the  act,  conferred  on 
the  town  legal  capacity  to  take  title  to  property  located  in  the  town,  and 
previously  conveyed  to  trustees,  since  deceased,  for  a  public  burying 
ground.    Id. 

47.  Act  March  15,  1909  (25  Del.  Laws,  c.  197),  providing  that  all 
title  previously  vested  in  trustees  under  a  deed  to  certain  real  estate  for 
cemetery  purposes  shall  be  vested  in  the  town  of  S.  to  carry  out  the 
provisions  of  the  trust,  having  been  duly  passed,  constituted  an  amend- 
ment of  the  town's  charter,  so  as  to  confer  power  on  the  town  to  take 
title  to  the  property,  if  such  power  did  not  previously  exist.   Id. 

48.  Where,  after  the  death  of  a  sole  surviving  trustee  of  land  con- 
veyed for  cemetery  purposes,  the  legal  title  became  vested  in  the  town 
by  Act  March  15,  1909  (25  Del.  Laws,  c.  197),  in  trust,  the  town  had 
power  to  maintain  ejectment  against  a  trespasser,  whether  authorized 
to  act  as  a  trustee  or  not.    Id. 

49.  Rev.  Code  1852,  amended  to  1893,  p.  835,  c.  Ill,  |  23,  requiring 
notice  of  sheriff's  sale  to  be  published  for  two  weeks  previous  to  the  sale 
in  two  newspapers  with  not  more  than  three  insertions  a  week  in  any 
one  newspaper,  does  not  require  the  first  publication  to  be  made  on  the 
fourteenth  day  preceding  the  sale,  and  permits  it  to  begin  before  the 
two-weeks'  period,  making  the  notice  legal  if  it  appears  at  least  once 
in  the  two  newspapers  for  each  of  the  two  weeks.  Gray  vs.  Steele,  el  al., 
397. 

50.  21  Del.  Laws.  c.  166,  entitled  "An  act  to  raise  revenue  by  taxing 
certain  corporations  ,  requires  every  corporation  to  file  with  the  Secre- 
tary of  State  an  annual  report  stating  the  amount  of  its  capital  and  other 
matters  required  for  the  information  of  the  Secretary  of  State  in  deter- 
mining the  basis  of  its  franchise  taxation,  and  on  failure  to  make,  such 
report  the  Secretary  of  State  may  fix  the  amount  of  the  franchise  taxes 
in  whatever  manner  he  may  deem  practical.  The  statute  also  provides 
that  the  Secretary  of  State  shall  certify  and  report  to  the  Treasurer  the 
statement  of  the  basis  of  the  annual  license  fee  and  the  amount  of  tax 
due  thereon;  such  tax,  when  determined,  being  a  debt  from  the  corpora- 
tion upon  which  an  action  at  law  may  be  maintained.  A  corporation 
whose  capital  stock  had  been  $60,000,000,  during  most  of  the  year  re- 
ported it  as  $5,000,000;  the  report  being  made  just  previous  to  a  reduc- 
tion to  that  amount.  Held,  that  the  Secretary  of  State  was  not  concluded 
by  the  report  of  such  corporation.    State  vs.  Coppermines  Co.,  400. 

51.  To  justify  a  conviction,  under  Rev.  Code,  1852,  amended  to  1893, 
p.  944  (17  Del.  Laws,  c.  228)  |  1,  punishing  any  person  who  shall  unlaw- 
fully, or  without  first  having  obtained  the  consent  of  the  owner  or  legal 
proprietor,  take  possession  of  or  drive  off  any  horse,  the  evidence  must 
show  that  accused  without  the  consent  of  the  owner,  directly  or  indi- 
rectly, took  possession  of  or  drove  off  a  horse,  and  where  accused  had 
reasonable  cause  to  and  did  believe  that  he  was  the  lawful  owner  of  the 
horse,  when  he  drove  it  away,  by  reason  of  a  contract  with  a  minor,  rati- 
fied by  the  father,  who  was  the  owner,  he  could  not  be  convicted.  State 
vs.  Coales,  424. 

52.  An  averment  in  an  indictment  that  defendant  by  false  pretenses 
obtained  two  oxen  from  prosecutor  was  an  averment  of  obtaining  by  false 
pretenses  a  "chattel",  within  Rev.  Code  1852,  amended  to  1893,  p.  967 
(11  Del.  Laws,  c.  418)  1 1,  providing  that  if  any  person  shall  by  any  false 
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pretenses  obtain  from  any  other  person  any  chattel,  with  intent  to  cheat 
any  person  of  the  same,  he  shall  be  guilty  of  a  misdemeanor,  etc.,  and, 
no  averment  of  the  value  of  the  chattel  being  required,  proof  thereof,  if 
averred,  was  unnecessary.    State  vs.  Holden,  429. 

53.  The  statute  denning  legal  service  of  process,  by  prescribing  with 
particularity  the  methods  by  which  service  may  be  made,  does  not 
authorise  service  on  or  acceptance  of  service  by  the  attorney  of  a  defend- 
ant, for  such  service  is  on  an  agent,  and  is  good  only  when  made  so  by 
statute.    Odessa  Loan  vs.  Dyer,  457. 

54.  Where  the  entry  by  a  justice  of  the  peace  on  the  record  on  appeal 
from  a  judgment  rendered  by  him  and  signed  by  a  surety  does  not  cover 
the  judgment  appealed  from,  as  required  by  statute,  the  appeal  will  be 
dismissed.     Taylor  and  Stayton  vs.  Woodlen,  525. 

55.  Plaintiff,  to  recover  under  the  statute  providing  that  satisfaction 
for  the  use  and  occupation  of  land  by  permission  without  demise  by  deed 
or  contract  under  seal  for  the  rent,  may  be  recovered  in  assumpsit,  must 
show  the  relation  of  landlord  and  tenant  and  an  agreement  to  pay  rent, 
express  or  implied;  but  the  tenancy  by  permission  may  be  shown,  with- 
out a  demise  by  deed  or  contract  under  seal  to  pay  rent.  Johnson  vs. 
Hibbert,  526. 

56.  19  Del.  Laws,  c.  727,  $11,  provides  that  voters  otherwise  qualified 
and  who  shall  have  registered  at  the  general  election  next  prior  to  a 
municipal  election  are  entitled  to  vote  thereat.  21  Del.  Laws,  c.  36,  §  19, 
provides  that  the  registration  books  shall  be  kept  by  the  clerk  of  the 
peace  of  the  county  and  open  to  public  inspection.  Registration  laws  do 
not  require  registration  for  municipal  elections,  and  there  is  no  require- 
ment for  delivery  of  such  books  at  any  time  to  the  election  officers  at  a 
municipal  election.  Held,  on  a  motion  to  quash  an  indictment  for  imper- 
sonation of  a  voter  at  a  municipal  election,  on  the  ground  that  no  valid 
election  was  had,  because  the  clerk  had  no  authority  to  deliver  the  books 
and  the  officers  no  means  of  determining  qualifications  of  voters,  that 
the  court  would  not  assume  that  voters  were  not  qualified,  but  assume 
the  contrary,  in  favor  of  the  validity  of  an  election  under  color  of  law, 
and  the  motion  would  be  refused.    State  vs.  Fitosimmons,  541. 

STATUTES  CONSTRUED. 

14  Del.  Laws,  Chap.  80,  amended  by  17  Del.  Laws,  Chap.  611  (Rev. 
Code  1852,  amended  to  1893,  p.  600,  Chap.  76).— Eliason  vs.  Draper,  1. 

14  Del.  Laws,  Chap.  550.— Id. 

23  Del.  Laws,  Chap.  206. — State  vs.  Davenport,  et  al.,  12. 

Rev.  Code  1852,  amended  to  1893,  Chap.  128,  Sec.  21.— State  vs. 
Johnson,  49. 

25  Del.  Laws,  Chap.  239. — Poffenberger  vs.  Nichols,  60. 

16  Del.  Laws,  Chap.  153. — State  vs.  Brewington,  71. 

19  Del.  Laws,  Chap.  782.— Id. 

Rev.  Code,  1852,  amended  to  1893,  p.  852,  Chap.  1 14,  Sec.  l.—Tappan 
vs.  Bacon,  113. 

Rev.  Code,  p.  813,  Chap.  110,  Sec.  22.— Id. 

Rev.  Code,  1852,  amended  to  1893,  p.  680,  Chap.  90,  Sec.  8.— Lynch  vs. 
Doordon,  120. 

Rev.  Code,  1852,  Chap.  92,  Sec.  2.— In  re  TuU,  126. 

Rev.  Code,  1852,  amended  to  1893,  p.  975,  Chap.  133,  Sec.  1.— State 
vs.  Brown,  et  al.,  405. 

Rev.  Code  1852,  amended  to  1893,  p.  677,  Chap.  89,  Sec.  29.— Langrell 
vs.  WrigfU,  311. 
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STATUTES  CONSTRUED— Continued. 

Rev.  Code  1852,  amended  to  1893,  p.  944  (17  Del.  Laws,  Chap.  228) 
Sec.  1.— Stote  vs.  Coates,  424. 

Rev.  Code  1852,  amended  to  1893,  p.  967  (11  Del.  Laws,  Chap.  418) 
Sec.  I.— State  vs.  Holden,  429. 

Rev.  Cede  1852,  amended  to  1893,  p.  413  (14  Del.  Laws,  Chap.  418) 
Sec.  4.— Jn  re  Heind,  450. 

Rev.  Code  1852,  amended  to  1893,  p.  396  (12  Del.  Laws,  Chap.  33).— 
State  vs.  Sedgwick,  453. 

22  Del.  Laws,  Chap.  395.— Model  Heating  Co.  vs.  Magarity,  459. 
25  Del.  Laws,  Chap.  146.— Stale  vs.  Ferschke,  477. 

Rev.  Code  1852,  amended  to  1893,  p.  930  (17  Del.  Laws,  Chap.  226).— 
State  vs.  Massey,  501. 
25  Del.  Laws,  Chap.  243.— Sitodfefey  vs.  McCuUougk,  504. 
Act  Pa.  Tune  23,  1885  (P.  L.  \U).—KeatUy  vs.  Grand  Fraternity,  511 

20  Del.  Laws,  Chap.  192.— Ainscew  vs.  State,  545. 

Del.  Laws  1906,  Chap.  221,  Sec.  9.—Sindowski  vs.  Smdomski,  547. 
Rev.  Code  1852,  amended  to  1893,  p.  744  (14  Del.  Laws,  Chap.  93) 
Sec.  8.— Jones  vs.  Charles  Warner  Co.,  566. 

18  Del.  Laws,  Chap.  93,  Sec.  \.—Layton  vs.  Hudson,  573. 

24  Del.  Laws,  Chap.  221.— Morris  vs.  Morris,  583. 

Rev.  Code  1852,  amended  to  1893,  p.  789,  Chap.  106,  Sec.  4.— Green 
vs.  Wil.  Trust  Co.,  585. 

Rev.  Code  1852,  amended  to  1893,  p.  740,  Chap.  99,  Sec.  I.— Wells 
vs.  Wright,  598. 

23  Del.  Laws,  Chap.  210,  p.  454.-5*0*  vs.  Jackson,  66. 

21  Del.  Laws,  Chap.  166.— State  vs.  Coppermine*  Co.,  400. 

Rev.  Code  1852,  amended  to  1893,  p.  951,  Chap.  130,  Sec  1.— State 
vs.  Thomas,  20. 

25  Del.  Laws,  Chap.  120,  Sees.  11  and  13,— Campbell  vs.  Walker,  41. 
11  Del.  Laws,  Chap.  275,  Sec.  2;  Rev.  Code  1852,  amended  to  1893, 

p.  309,  Chap.  39;  Rev.  Code  1852,  amended  to  1893,  Chap.  39,  p.  310, 
Sec.  10.— main  et  al.  vs.  Trustees  and  Wright,  197. 

19  Del.  Laws,  Chap.  727,  Sec.  11;  21  Del.  Laws,  Chap.  36,  Sec  19.— 
State  vs.  Fitssunmons,  541. 

Rev.  Code  1852,  amended  to  1893,  p.  944  (17  Del.  Laws,  Chap.  228) 
Sec.  I. —State  vs.  Coates,  424. 

Rev.  Code  1852,  amended  to  1893,  p.  967  (11  Del.  Laws,  Chap.  418) 
Sec.  1.— State  vs.  Holden,  429. 

25  Del.  Laws,  Chap.  197;  23  Del.  Laws,  Chap.  194.— Wright  vs.  Sea- 
ford,  348. 

Rev.  Code  1852,  amended  to  1893,  p.  835,  Chap.  Ill,  Sec.  23.— -Gray 
vs.  Steele  et  al.,  397. 

STREET  RAILWAY.— See  Carbibk;    Nbgligswcb;    Jury;    Evidence; 
Damages. 

1 .  Where  a  car  belonging  to  defendant,  on  which  plaintiff  was  a  passen- 
ger ran  off  the  track,  the  presumption  is  that  defendant  was  negligent; 
but  the  presumption  may.be  rebutted  by  proof  that  the  accident  was  not 
caused  by  any  negligence  or  want  of  care  on  the  defendant's  part.  Braun- 
stein  vs.  Peoples  Ky.  Co.,  55. 

2.  Where  a  passenger  is  injured  thuough  the  negligence  of  a  railway 
company  in  operating  its  trains  so  that  a  car  ran  off  the  tracks,  the  rail- 
way company  is  liable  for  damages.    Id. 

i.  In  an  action  by  a  passenger  against  a  railway  company  for  personal 
injuries,  the  burden  of  proof  is  upon  the  plaintiff  to  show  that  the  injuries 
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were  doe  to  the  negligence  of  defendant,  and  constituted  the  proximate 
cause  of  the  injuries  complained  of.    Id. 

4.  It  is  the  duty  df  a  railway  company  to  keep  its  road  and  cars  in 
proper  condition,  to  have  them  under  proper  control,  and  to  slow  up  where 
danger  is  imminent,  and  where  by  so  doing  accident  can  be  avoided,  and 
to  have,  in  the  management  of  its  cars,  careful  and  competent  servants 
Id. 

5.  In  an  action  against  a  railway  company  for  personal  injuries,  the 
plaintiff  must  show  that  he  was  injured  in  the  manner  alleged  in  the 
declaration,  and  that  the  negligence  of  the  defendant  was  the  proximate 
cause  of  the  injury  complained  of. — Id. 

6.  A  person  approaching  a  street  railway  crossing,  with  which  he  i8 
familiar,  must  avail  himself  of  his  knowledge  of  the  locality,  and  act 
accordingly,  and  he  must  make  reasonable  use  of  his  senses,  and  exer- 
cise such  caution  as  ordinarily  prudent  persons  will  exercise  under  like 
circumstances;  and  where,  as  he  approaches  the  crossing,  his  line  of  vi- 
sion is  unobstructed,  he  must  look  for  approaching  cars  to  avoid  a  colli- 
sion with  them,  and  use  greater  care  when  the  view  is  obstructed.  Mc- 
Cartney vs.  Peoples  Ry.  Co.,  191. 

7.  Where  a  person  drives  onto  a  street  railway  crossing  without  look- 
ing or  listening,  and  a  collision  occurs,  which  would  have  been  prevented 
had  he  exercised  ordinary  prudence,  he  is  guilty  of  contributory  negli- 
gence, precluding  a  recovery.     Id. 

8.  A  street  railway,  in  the  operation  of  its  cars,  must  see  that  they  are 
equipped  with  all  the  appliances  reasonably  proper  for  the  safety  of  way- 
farers, and  keep  them  in  good  condition  so  far  as  the  same  may  be  done 
by  the  exercise  of  reasonable  care.    Id. 

9.  Where  an  electric  railway  company  exercised  reasonable  care  in 
the  inspection  of  the  sand  box  and  brakes  of  a  car,  and  the  appliances 
were  in  reasonably  good  working  condition  when  last  inspected  before 
an  accident  to  a  traveler,  and  a  defect  was  not  discovered  sufficiently 
long  to  reasonably  permit  the  repair  thereof,  or  the  discontinuance  of 
the  operation  of  the  car,  the  existence  of  the  defect  was  not  acrtionable 
negligence.    Id. 

10.  Where  a  motorman,  who  exercised  due  care,  could  not,  on  the  dis- 
covery of  a  traveler  in  peril,  stop  the  car,  though  he  used  all  reasonable 
means  to  do  so,  the  railway  company  was  not  guilty  of  actionable  negli- 
gence.   Id. 

11.  Where  the  negligence  of  a  street  railway  was  the  proximate  or 
immediate  cause  of  the  injuries  to  a  traveler,  caused  by  a  collision  with  a 
car,  the  company  was  liable,  notwithstanding  the  negligence  of  the  traveler, 
not  then  continuing,  and  not  at  the  time  entering  into  and  contributing 
to  the  accident.    Id. 

12.  Where  a  person,  with  a  right  to  transportation  upon  one  of  a 
street  railway's  cars,  by  mistake  enters  another,  he  must  be  treated  as  a 
passenger  with  respect  to  his  safety  while  on  it.  Butler  vs.  The  Wil.  City 
Ry.  Co.t  262. 

13.  Where  the  negligence  of  one  who  was  injured  by  a  street  car 
company  contributed  to  the  injury,  that  person  cannot  recover.     Id. 

14.  When  letting  passengers  on  and  off,  a  street  car  company  is 
bound  to  stop  its  cars  a  reasonable  time  and  use  all  reasonable  care  to 
secure  their  safety.    Id. 

15.  A  street  railway,  while  not  an  insurer  of  the  safety  of  its  passen- 
u  gers,  is  bound  to  exercise  the  highest  degree  of  care  practicable.    Id. 
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16.  A  plaintiff's  proof,  in  an  action  against  a  street  railway  for  per- 
sonal injuries,  must  not  vary  from  the  allegations  in  the  declaration.    Id. 

17.  In  an  action  for  the  death  of  a  child,  struck  by  a  street  car,  the 
burden  is  on  the  plaintiff  to  establish  that  the  child's  death  resulted  from 
the  defendant's  negligence,  as  alleged  in  the  declaration.  Gismondi  vs. 
Peoples  Ry.,  577. 

18.  Where  plaintiff's  decedent,  a  child  of  tender  years,  moved  from  a 
position  of  safety  to  a  position  of  danger  near  or  on  the  railroad  track, 
on  which  a  car  was  running,  so  suddenly  as  to  make  it  impossible  for  the 
motorman  to  stop  the  car  before  the  accident,  or  if  the  motorman,  after 
he  saw,  or  by  the  exercise  of  ordinary  care  could  have  seen,  the  child  in  a 
position  of  danger,  did  everything  that  a  reasonably  careful  man  would 
do  under  like  circumstances  to  prevent  the  accident,  the  railroad  company 
would  not  be  liable.     Id. 

19.  A  street  railroad  company  must  see  that  its  servants  operate  its 
cars  at  a  reasonable  speed,  that  proper  warning  is  given  of  the  approach 
of  a  car,  and  that  the  speed  is  slackened,  or  the  car  stopped,  if  necessary, 
when  danger  is  seen  or  known  in  time,  to  prevent  accident.    Id. 

20.  A  street  railroad  company  is  bound  to  operate  its  property  with 
" ordinary  care  and  caution";  such  term  being  understood  to  import  all 
the  care  and  caution  which  the  particular  circumstances  of  the  case  rea- 
sonably require,  and  such  as  a  reasonably  careful  man  would  exercise 
under  like  circumstances,  the  amoiint  of  care  varying  with  the  ordinary 
liability  to  danger  and  accident  and  to  do  injury  to  others  in  the  opera- 
tion and  use  of  the  railroad.    Id. 

SUMMONS.— See  Process. 

SUPREME  COURT  CASES. 

Colombo  vs.  State,  28;  D.  and  A.  T.  and  T.  Co.  vs.  Jordan,  67;  P.,  B. 
and  W.  R.  R.  Co.  vs.  Buchanan,  202;  Dougherty  vs.  White,  316;  Roe 
and  Wright  vs.  Town  of  Seaford,  348;  Gotta  vs.  P.,  B.  and  W.  R.  R.  Co., 
356;  Evans  vs.  P.,  B.  and  W.  R.  R.  Co.,  370;  Roberts  vs.  State,  385;  Model 
Heating  Co.  vs.  Magarity,  459. 

SURETY. — See  Appeal  from  Justice  of  Peace,  2. 

TAXATION.— See  Corporations,  6. 

TENANT — See  Landlord  and  Tenant;  Adverse  Possession,  3 

TENDER. 

Const,  art.  4,  §  25,  provides  that  at  any  time,  pending  an  action  for 
debt  or  damages,  defendant  may  bring  into  court  a  sum  of  money  to 
discharge  the  same,  together  with  the  costs  then  accrued,  and,  plaintiff 
not  accepting  it,  if  on  final  decision  of  the  case  he  shall  not  recover  a 
greater  sum, Tie  shall  not  recover  any  costs  accruing  after  such  payment, 
except  where  plaintiff  is  an  executor  or  administrator.  Held  that,  where 
a  payment  is  made  under  such  section  to  a  justice  of  the  peace,  that  fact 
is  not  admissible  on  the  trial  of  the  case  anew  in  the  Superior  Court  on 
appeal.    Speakman  and  Son  vs.  Price,  377. 

THEATRES  AND  SHOWS.— See  Merry-go  Round. 

TIMBER,  DAMAGE  TO.— See  Fires. 


INDEX.  723 


TITLE.— See  Trusts. 

TORT.— See  Damages. 

TRACTION  ENGINE.— See  Statutes,  29. 

TRAVELER. 

1.  That  the  view  of  a  railroad  track  on  approaching  a  crossing  is 
obstructed  will  not  relieve  the  traveler  from  the  obligation  to  look  and 
listen  for  an  approaching  train,  whether  regular  or  special;  the  very 
fact  of  the  existence  of  the  obstruction,  and  particularly  when  known  to 
the  traveler,  imposing  the  duty  to  exercise  additional  care  and  caution 
for  his  own  protection.    P.,  B.  and  W.  R.  R.  Co.  vs.  Buchanan,  202. 

2.  Where  a  traveler  approaches  a  railroad  crossing,  both  he  and  the 
railroad  company  are  charged  with  the  same  degree  of  care,  the  one  to 
avoid  inflicting  injury  and  the  other  to  avoid  being  injured,  the  care  of 
each  being  commensurate  with  the  risk  and  danger  involved;  and  when 
it  is  known  to  the  traveler  and  servants  of  a  railroad  company  that  a 
crossing  is  very  dangerous  by  reason  of  its  surroundings,  it  is  incum- 
bent on  both  parties  to  exercise  additional  care  and  caution.    Id. 

3.  Plaintiff,  while  driving  a  single  horse  attached  to  a  covered  deliv- 
ery wagon,  was  run  into  by  defendant's  railroad  train  about  1  o'clock  in 
the  afternoon  of  the  day  of  the  injury  at  a  crossing  with  which  he  was 
familiar.  Plaintiff's  view  of  the  tracks  from  the  north  of  the  crossing, 
in  the  direction  from  which  the  train  approached,  was  wholly  obstructed, 
except  at  a  lane  some  distance  from  the  crossing,  and  at  a  point  19  or  20 
feet  therefrom.  Plaintiff  looked  through  the  lane  as  he  passed  it,  and 
saw  the  railroad  for  the  length  of  about  30  feet,  but  saw  no  train  .  He 
then  proceeded  slowly,  his  horse  at  a  walk  and  at  a  point  about  40  feet 
from  the  crossing  stooped  and  listened,  but  heard  nothing.  He  then 
continued,  his  horse  still  in  a  walk,  and  did  not  stop  until  the  horse  was 
struck  by  the  engine.  After  he  passed  the  lane  it  was  not  possible,  because 
of  the  obstruction,  to  see  the  train  until  from  his  position  in  the  wagon 
he  was  about  19  feet  from  the  nearest  track,  when  the  wagon  seat  was 
19  feet  from  the  track  and  the  horse's  head  was  not  more  than  3  feet 
therefrom,  and  plaintiff  had  an  unobstructed  view  of  the  railroad  for 
3,000  feet  or  more.  Plaintiff  testified  that  when  he  got  to  that  point 
the  train  was  right  upon  him.  He  gave  the  horse  a  sudden  jerk  with  his 
right  hand,  and  then  the  collision  happened,  after  which  he  knew  nothing. 
Held,  that  since  it  did  not  conclusively  appear  that  plaintiff  had  the 
opportunity  or  ability  to  see  the  approaching  train  in  time  to  avoid  the 
accident,  if  he  had  exercised  due  care  by  the  use  of  his  senses,  he  was  not 
negligent  as  a  matter  of  law.    Id. 

See  also  Highway. 

TREES.— See  Real  Property. 

TRESPASS. 

1.  Under  Rev.  Code  1852,  amended  to  1893,  c.  128,  §  21,  providing 
that  if  any  person  trespass  on  the  premises  of  another  he  shall  be  guilty 
of  a  nuisance,  and  any  constable  or  other  conservator  of  the  peace,  the 
owner  of  the  premises,  his  agent,  or  employee,  or  any  person  whom  he, 
or  any  of  them,  may  call  to  their  assistance,  shall  have  authority  to  arrest 
the  offender,  either  with  or  without  warrant,  either  upon  the  premises 
or  in  immediate  flight  therefrom,  an  arrest  by  a  special  officer  of  tres- 
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passers  on  a  railroad  car,  immediately  after  they  had  left  it  at  the  officer's 
request,  was  not  illegal.    State  vs.  Johnson,  49. 

2.  A  trespasser,  voluntarily  withdrawing  from  premises  on  which  he 
may  be  trespassing  when  ordered  to.  do  so,  is  ia  "  imnediatefligfet,"  w&r 
Rev.  Code  1852,  amended  to  1893,  c.  128,  §  21,  authorizing  an  arrest  by 
an  officer,  with  or  without  warrant,  of  any  trespasser  on  the  premise*  oi 
another,  either  on  the  premises  or  in  immediate  flight  therefrom.    Id. 

3.  Trespass  lies  for  wrong  to  the  possession  of  real  property,  and 
possession  of  the  plaintiff,  wrongful  entry  by  the  defendant,  and  damage 
therefrom  are  the  necessary  elements.     Phillips  vs.  Brittin$hom,   173. 

4.  The  intent  of  the  person  entering  is  immaterial  in  an  action  of  tres- 
pass if  the  entry  be  made  without  justifiable  cause  or  purpose,  or  license 
or  title.    Id. 

5.  In  an  action  of  trespass,  if  the  defendant  employed  an  independent 
contractor  to  cut  timber  on  his  land,  and  such  contractor,  without  the 
authority  or  direction  of  the  defendant,  trespassed  and  cut  timber  on  the 
land  of  another,  the  defendant  was  not  liable.    Id. 

6.  If  a  tree  stands  directly  upon  the  line  between  two  adjoining  land- 
owners, it  is  the  common  property  of  both,  whether  it  he  marked  as  a 
boundary  or  not.    Id. 

7.  In  an  action  of  trespass,  a  defendant  who  cuts  or  orders  cut  down 
trees  on  the  boundary  Hne  of  his  property,  and  which  belong  to  him  and 
an  adjoining  owner  in  common,  is  guilty  of  trespass,  whether  be  enters 
on  the  land  of  the  adjoining  owner  or  not.    Id. 

8.  A  wrongful  entry  on  rea]  property  entitles  the  owner  to  nominal 
damages,  regardless  of  any  injury,  and  he  is  entitled  to  special  damages 
to  compensate  him  for  any  injury  actually  incurred.    Id. 

See  also  Criminal  Law  (Cutting  Holly;  Assault  ant/  Battery,  3); 
Ejectment. 

TRIAL  BY  JURY.— See  Jury,  20,  21. 

TRUSTS. 

1.  Where  an  owner  of  land  conveyed  the  same  to  seven  trustees,  to 
be  used  as  a  burying  ground,  and  after  the  death  of  the  last  surviving 
trustee,  without  another  being  appointed  or  elected,  the  Legislature 
passed  Act  March  15,  1909  (25  Del  Laws,  c.  197),  providing  that  all  the 
estate  vested  in  the  trustees  under  such  deed  should  be  vested  in  defend- 
ant town  to  carry  out  the  provisions  of  the  trust  the  legal  title  to  the  land 
vested  in  the  town,  and  not  in  the  personal  representative  of  deceased's 
surviving  trustee;  the  General  Assembly  haying  power  to  transfer  the 
legal  title  to  land  held  in  trust  for  public  purposes  from,  one  body  or  set 
of  persons  holding  title  to  another,  or  to  a  particular,  corporation,  Wright 
vs.  Seaford,  348. 

2.  Where,  after  the  death  of  a  sole  surviving  trustee,  to  whom  1atM*>^ 
been  conveyed  for  cemetery  purposes,  the  Legislature,  by  Act  March  15, 
1909  (25  Del.  Laws,  c.  197),  vested  the  title  in  the  town  no  actual  con- 
veyance of  the  property  was  essential.    Id. 

3.  Seaford  Town  Charter  (23  Del.  Laws,  c.  194  )  i  6,  providing  that 
the  town  may  purchase  and  hold  lands,  tenements,  and  hereditaments  in 
fee  simple  or  otherwise,  and  may  do  all  other  things  which  a  body  cor- 
porate may  lawfully  do  to  carry  out  the  objects  of  the  act,  conferred  on 
the  town  legal  capacity  to  take  title  to  property  located  in  the  town, 
and  previously  conveyed  to  trustees,  since  deceased,  for  a  public  bury 
ing  ground. — Id. 
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TRUSTS— Continued, 

4.  Act  March  15,  1909  (25  DeL  Laws,  c.  197),  providing  that  all  title 
previously  vested  in  trustees  under  a  deed  to  certain  real  estate  for  ceme- 
tery purposes  shall  be  vested  in  the  town  of  S.  to  carry  out  the  provi* 
tteosr  q£  th»  trast,  having  been  duly  passed,  constituted  an  amendment 
of  th&.  town's  charter,  so  as  to  confer  power  on  the  town  to  take  title  to 
the  property,  if  such  power  did  not  previously  exist.    Id. 

5,  A  municipal  corporation  was  not  disqualified  to  act  as  trustee  of 
land  conveyed  in  trust  for  cemetery  purposes,  under  the  rule  that  there 
is  no  inherent  disqualification  in  a  municipal  corporation  to  execute  a 
public  charitable  trust  of  a  character  not  repugnant  to  its  charter  or  gen- 
eral purposes.    Id. 

See  Ejectment;  Religious  Societies. 

UNAVOIDABLE  ACCIDENT.— See  Accident,  1. 

VALIDITY  OF  STATUTE,— See  Constitutional   Law,   8;    Criminal 
Law  (Indictment,  4). 

VARIANCE.-— See  Evidence. 

VEHICLE.--See  Highway. 

VENEREAL  DISEASE.— See  Rape. 

VENUE- 

1.  Where  an  indictment  is  brought  under  Act  Gen.  Assent.,  March  20, 
1905  (23  Del.  Laws,  c.  206),  by  wmch  the  breaking  and  entering  of  any 
car  with  intent  to  steal  is  made  a  misdemeanor,  the  prosecution  must 
prove  that  the  car  was  broken  and  entered  in  the  county  in  which  the 
indictment  is  laid.     State  vs.  Davenport  et  al.,  12. 

2.  In  a  prosecution  for  larceny,  the  State  must  prove  that  the  prop- 
erty taken  was  personal  property  of  some  value  belonging  to  the  owner 
named  in  the  indictment  and  that  it  was  taken  feloniously  by  the  defend- 
ant with  intent  to  convert  it  to  his  own  use  within  two  years  prior  to  the 
rinding  of  the  indictment,  and  in  the  county  in  which  the  case  was  being 
prosecuted.    State  vs.  De  Luca,  158. 

VERDICT.— See  Jury,  22. 

1.  In  an  action  for  injuries  caused  by  a  collision  in  a  highway,  the 
verdict,  if  for  plaintiff,  should  be  for  such  sum  as  will  compensate  her  for 
her  pain  and  suffering  in  the  past  and  such  as  may  come  to  her  in  the  fu- 
ture, resulting  from  the  accident.     Campbell  vs.  Walker,  41. 

2.  Where  an  indictment  for  perjury  contains  several  counts  for  the 
same  offense,  proof  of  defendant's  guilt  under  any  one  of  the  counts  is 
sufficient  to  warrant  a  verdict  of  guilty.   State  vs.  Rash,  77. 

VOIR  DIRB.— See  Jury,  3. 

VOTER.-—See  Criminal  Law  (Impersonation  or  Voter). 

WAIVER. — See  Contracts,  33;    Scire  Facias,  etc. 

WAIVER  OF  BREACH  OF  WARRANTY.— See  Warranty,  2. 

WARNING. — See  Personal  Injuries. 
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WARRANT. — See  Arresting  Without  Warrant. 

WARRANTY. 

1.  Where  a  machine  is  sold  for  a  particular  use,  there  is  an  implied 
warranty  that  it  is  fit  for  that  use.  Doylesiown  Agricultural  Co.  vs. 
Ewing,  421. 

2.  Where  the  purchaser  of  a  threshing  machine  objected  to  it  as 
defective,  and  the  seller  sent  one  out  who  operated  it  with  the  purchaser, 
an  acceptance  by  the  purchaser  at  that  time  was  a  waiver  cf  the  breach. 
Id. 

3.  Where  the  purchaser  of  a  threshing  machine  found  it  was  not  rea- 
sonably adapted  to  the  purpose  for  which  it  was  intended,  and  notified 
the  seller  that  it  would  not  perform  the  work,  and  declined  to  keep  it, 
informing  the  seller  that  he  held  the  machine  subject  to  its  order,  he  was 
not  liable  for  the  price.    Id. 

4.  A  "warranty"  in  a  contract  of  sale  is  an  undertaking  collateral  to 
the  object  of  the  sale.     Wells  vs.  Wright,  598. 

5.  Under  Rev.  Code  1852,  amended  to  1893,  p.  740,  c.  99,  §  1,  which 
provides  that  justices  of  the  peace  shall  have  jurisdiction  of  all  causes 
of  action  arising  from  obligation,  promise,  or  contract  for  the  payment 
of  money  or  delivery  of  goods,  a  justice  of  the  peace  has  no  jurisdiction 
of  an  action  for  breach  of  warranty  arising  out  of  a  contract  for  the  sal* 
of  a  horse.     Id. 

6.  Where  jewelry,  sent  to  a  buyer  under  the  terms  of  a  written  con- 
tract containing  an  undertaking  to  replace  articles  not  wearing  satisfac- 
torily, are  goods  of  the  kind  and  quality  contemplated  by  the  contract, 
the  buyer  has  no  right  to  return  them,  except  under  the  warranty  of  wear, 
and  having  done  so,  he  is  liable  for  the  contract  price;  but,  if  the  goods 
sent  are  different  in  kind  and  quality  from  those  described  in  the  contract, 
the  warranty  of  wear  does  not  apply  and  the  buyer  may  return  the  goods 
that  do  not  correspond  with  the  terms  of  the  contract,  without  any  lia- 
bility for  the  agreed  price.     Moline  Jewelry  Co.  vs.  Otwell  et  al.,  129. 

7.  At  common  law,  answers  to  questions  in  an  application  for  life 
insurance  were  taken  to  be  literal  warranties  of  their  truth,  and,  if  false, 
a  contract  of  insurance  was  vitiated,  though  the  answers  were  made  in 
good  faith,  regardless  of  the  materiality  of  the  questions  or  answers  to 
the  risk.    Keatley  vs.  Grand  Fraternity,  511. 

WEIGHT  OF  EVIDENCE.— See  Jury. 

WIFE. — See  Husband  and  Wife. 

WIFE  BEATING.— See  Criminal  Law. 

WILLS. 

1.  The  father  of  plaintiff's  husband  devised  to  him  all  of  the  home 
farm,  and  provided  that  if  he  died  without  heirs  it  should  go  to  another 
son,  R.,  and  plaintiff's  husband,  upon  his  father's  death,  took  possession, 
and  he  and  plaintiff  executed  a  mortgage  thereon,  which  was  outstanding 
when  he  and  plaintiff  conveyed  to  another,  who  immediately  reconveyed 
to  plaintiff,  and  the  mortgage  was  afterwards  foreclosed,  and  the  purchaser 
took  possession,  and  plaintiff's  husband  afterward  died  leaving  issue. 
The  present  action  is  by  plaintiff  against  such  purchaser.  Held,  that 
plaintiff  could  not  recover  on  the  theory  that  her  husband  took  an  estate 
tail  only,  which  was  not  docked  by  the  mortgage.     Twilley  vs.  Carey  t  414. 
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WILLS—  Continued. 

2.  Fees  of  petitioner's  counsel  in  a  will  contest  are  neither  of  right 
nor  of  course  taxable  as  a  part  of  the  costs  to  be  paid  out  of  the  estate, 
although  an  allowance  out  of  the  estate  to  counsel  for  petitioners  to 
recompense  them  for  disbursements  may  be  made.  In  re  Warrington's 
Will,  595. 

WITNESS.— See  Evidence. 

1.  Whe^"e  accused  is  a  witness,  the  grounds  ordinarily  necessary  for 
contradiction  by  prior  statements  need  not  be  laid,  the  statements  being 
received  in  the  nature  of  admissions  and  when  material,  they  are  admissi- 
ble, whether  the  party  appears  as  a  witness  or  nor.    Roberts  vs.  State,  385. 

2.  An  affidavit  for  a  continuance,  alleging  that  deponent  is  unable  to 
secure  the  attendance  of  B.,  a  nonresident  witness,  at  that  term  of  the 
court,  but  believes  he  will  be  able  to  secure  the  witness  at  the  next  term, 
and  that  the  nature  of  the  testimony  of  such  witness  is  that  deponent  did 
not  commit  the  act  charged,  and  that  witness  was  in  deponent's  com- 
pany at  the  time  the  act  was  alleged  to  have  been  committed,  is  not 
objectionable  for  failure  to  clearly  state  what  facts  the  absent  witness 
will  testify  to,  or  because  the  allegation  as  to  the  time  when  the  alleged 
act  was  committed  is  insufficient.    State  vs.  Honey,  452. 

3.  While,  in  a  prosecution  for  wife  beating,  outsiders  could  testify 
that  the  prosecutrix  and  defendant  are  reputed  and  looked  upon  by  their 
neighbors  and  people  who  know  them  as  man  and  wife,  the  prosecutrix 
was  not  a  proper  witness  for  that  purpose.    State  vs.  Adams,  588. 

WORK  AND  LABOR. 

1.  If  plaintiff  prepared  plans  and  specifications  at  defendant's  request 
for  the  alteration  of  a  building,  he  could  recover  a  fair  and  reasonable 
sum  as  compensation,  though  defendant  rejected  the  plans  when  prepared, 
if  they  substantially  conformed  to  defendant's  directions;  but,  if  plain- 
tiff was  employed  to  furnish  plans  for  alterations  not  to  exceed  a  certain 
sum  in  cost,  he  cannot  recover  for  preparing  plans  for  alterations  exceed- 
ing that  sum,  unless  substantially  the  same.     Brinckle  vs.  England,  16. 

2.  In  determining  whether  plaintiff  substantially  complied  with 
defendant's  instructions  in  preparing  specifications  for  the  alteration  of 
a  building,  in  an  action  for  compensation  for  preparing  them,  the  jury 
should  consider  the  character  of  the  alterations,  whether  the  work  was 
the  construction  of  a  new  building,  or  altering  another  one,  and  any  other 
evidence  tending  to  show  whether  plaintiff  complied  with  defendant's 
instructions  as  to  the  cost.     Id. 

3.  If  specifications  made  by  plaintiff  for  defendant  for  the  alteration 
of  a  building  made  the  cost  of  the  alterations  exceed  that  prescribed  by 
defendant  after  plaintiff  had  begun  to  prepare  the  specifications,  plain- 
tiff could  only  recover  for  services  rendered  before  being  notified  to  limit 
the  cost  to  a  particular  sum.    Id. 

4.  Where  a  contract  for  services  has  been  performed,  and  the  wages 
only  remain  to  be  paid,  the  common  indebitatus  assumpsit  count  lor 
work  and  labor  lies  for  the  recovery  of  the  wages,  though  generally  where 
there  has  been  a  special  agreement,  the  parties  must  resort  thereto. 
Elliott  vs.  Wilson,  445. 

5.  Where  either  party  to  a  contract  for  services  has  partially  per- 
formed, but  has  been  prevented  from  completing  the  work  by  the  default 
of  the  other  party,  the  party  prevented  may  recover  on  the  common 
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WORK  AND  LABOR—  Continued. 

counts  and  in  quantum  meruit  for  his  partial  services  up  to  the  time  he 
was  stopped,  and  obtain  a  payment  for  the  reasonable  v&tae  of  the 
services.    Id. 

6.  Where,  in  an  action  by  a  building  contractor,  suing  for  the  rea- 
sonable value  of  the  work  done  up  to  the  time  he  was  prevented  by  the 
owner  from  completing  the  work,  the  issue  was,  whether  the  owner  had 

Caid  for  all  the  services  rendered, — the  contract  could  not  be  considered 
y  the  jury  in  determining  the  question.     Id. 

7.  Where,  in  an  action  by  a  building  contractor  for  the  reasonable 
value  of  services  rendered  and  materials  furnished  up  to  the  time  he  was 
prevented  by  the  owner  from  completing  the  work,  the  evidence  showed 
that  building  materials  prepared  by  the  contractor  were  used  by  the 
owner  after  the  contractor  quit  work, — the  jury,  in  determining  the 
right  of  the  contractor  to  recover,  need  not  consider  whether  he  made  the 
materials  according  to  the  specifications  annexed  to  the  contract.    Id. 

WRITTEN  CONFESSION.— See  Criminal  Evidence,  (Confessions). 

WRITTEN  INSTRUMENT.— See  Contracts,  8;  Judgment  by  Default. 

WRIT  OF  ERROR.— See  Appeal  and  Error;   Supreme  Court  Cases. 
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